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AT  INDIANAPOLIS,  MAY  TERM,  1893,  IN  THE  SEVENTY 
SEVENTH  YEAR  OF  THE  STATE. 


No.  942. 

Morris  et  al.  v.  Watson. 

Ebtoppbl. — Street  Improvement. ---Lien, --Damages, —Wrongful  Appro- 
priaUon  of  Land, — In  an  action  to  enforce  a  lien  for  street  improve- 
ment, an  appeal  having  been  taken  from  the  improvement  pro- 
ceedings, and  a  jadgment  rendered  on  appeal  declaring  sach  pro- 
ceedings nail  and  void,  the  defendants  are  estopped  to  deny  the 
city's  right  to  the  land  appropriated  for  sach  street,  and  the  resalt- 
ing  lien  of  the  contractor,  where,  after  sach  jadgment  annulling  the 
improvement  proceedings,  the  defendants  accepted  damages  of  the 
city  for  the  appropriation  of  the  land  as  above  mentioned.  And 
the  rale  is  the  same  whether  the  land-owner  accepts  damages  in 
proceedings  ander  the  writ  of  assessment  or  in  a  suit  for  damages. 

Stbbbts  and  AhLitYS,— Improvement  Proceedings.— Appeal  from,— Sffect 
of  Appeal  Judgment, — Practice, — Municipal  Corporation, — ^Where  an 
appeal  is  taken  from  proceedings  to  improve  a  street,  the  city  is  not 
compelled  to  stop  the  work  while  the  appeal  is  pending;  and,  in 
sach  case,  if,  on  appeal,  the  city  prevails,  the  work  may  be  finished 
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under  the  original  proceedings,  but  if  the  property-owner  is  suc- 
cessful, and  the  court  decides  that  there  is  some  irregularity  in  the 
proceedings,  the  city  may  correct  the  same  or  begin  anew,  according 
to  the  determination  of  the  court  on  appeal.  If,  however,  the  court, 
on  appeal,  adjudges  the  entire  proceedings  void,  and  no  appeal  ifl 
taken  from  such  judgment,  and  the  city  does  not  proceed  anew  un« 
der  the  statute,  it  amounts  to  an  abandonment  of  the  appropriation 
of  the  land,  and  the  title  to  the  property  reverts  to  the  owner. 

From  the  Clinton  Circuit  Court. 

JR.  N.  Lamb,  R,  Hill  and  /.  C,  Oreen,  for  appellants. 
/.  F.  Morrison,  J,  E,  Holman,  J,  O'Brien  and   (7.  C. 
Shirley,  for  appellee. 

Reinhard,  J. — ^This  action  was  brought  by  the  appel- 
lee for  the  enforcement  of  a  lien  claimed  by  him  as  a 
contractor  for  the  improvement  of  a  street  in  the  city  of 
Kokomo  against  the  appellants,  whose  lands  were  affected 
by  such  improvement. 

The  action  was  commenced  in  the  Howard*  Circuit 
Court,  from  which  the  venue  was  changed  to  the  court 
below. 

The  complaint  shows  the  passage  of  an  ordinance  by 
the  city  council,  for  the  improvement  of  a  certain  street, 
and  proceeds  upon  the  theory  that  such  street  had  an 
existence  at  the  time  of  the  passing  of  such  ordinance. 

The  facts  averred  show  the  regularity  of  the  proceed- 
ings to  improve  the  street,  the  letting  of  the  contract  for 
the  work  to  the  appellee,  the  notice  required  by  the 
statute,  the  assessments,  the  estimates,  the  particular 
amount  assessed  against  the  property  of  appellants  front- 
ing  on  said  street,  the  completion  of  the  work  in  accord- 
ance with  the  contract,  and  the  failure  of  the  appellants 
to  pay  the  same.  Upon  issues  joined  the  cause  was  sub- 
mitted for  trial  to  the  court  and  there  was  a  finding  and 
decree  for  appellee  over  appellants'  motion  for  a  new 
trial. 
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Various  errors  are  assigned,  but  the  only  one  discussed 
in  the  brief  of  appellants'  counsel  is  the  overruling  of 
the  motion  for  a  new  trial,  which  involves  the  question 
of  the  sufficiency  of  the  evidence  to  sustain  the  finding. 

It  appears  from  the  evidence,  that  the  appellant  Chris- 
tina L.  Morris,  who  is  a  married  woman  and  whose  hus- 
band was  joined  as  a  co-defendant  with  her  and  is  her 
co-appellant  in  this  appeal,  on  the  14th  day  of  February, 
1887,  was  the  owner  of  outlet  No.  179  in  the  city  of 
Kokomo,  containing  about  eight  acres  of  unplatted  land 
used  for  agricultural  purposes.  On  that  day  proceed- 
ings were  instituted  for  opening  Quincy  and  Mulberry 
streets  through  this  lot,  or  tract  of  land,  such  proceed- 
ings resulting  in  the  opening  of  Quincy  street  through 
such  real  estate,  and  condemning  so  much  of  the  same 
as  was  required  for  the  purposes  of  such  street. 

From  these  proceedings  Mrs.  Morris  prosecuted  an  ap- 
peal to  the  Howard  Circuit  Court.  In  that  court  a  de- 
murrer was  filed  and  sustained  to  the  transcript  treated 
as  the  complaint,  and  judgment  was  rendered  thereon 
declaring  the  entire  proceedings  of  the  common  council 
and  city  commissioners  for  the  opening  of  said  street  and 
the  condemnation  of  the  land  as  absolutely  null  and  void. 

The  appeal  was  taken  under  section  3180,  R.  S.  1881; 
and,  while  the  same  was  pending,  the  city  proceeded  with 
the  opening  of  the  street,  passed  the  ordinance  referred 
to  in  the  complaint  for  the  improvement  of  the  same,  and 
let  the  contract  for  such  improvement  to  the  appellee. 

The  work  was  accepted  by  the  city  council,  an  estimate 
was  made,  and  a  lien  declared  on  the  land  of  Mrs.  Mor- 
ris for  the  amount  of  such  assessments  falling  upon  her 
land. 

The  appellants  who  were  nonresidents  of  the  State 
were  duly  notified  by  publication  of  the  pendency  of  the 
proceedings,  such  notice  inviting  bids  on  the  work  be- 
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fore  it  was  let.  The  evidence  tends  to  prove  the  other 
averments  of  the  complaint. 

It  further  appears  from  the  evidence,  that  on  the  4th 
day  of  April,  1889,  the  appellants  instituted  an  action 
for  trespass  against  the  city  of  Kokomo,  for  the  taking 
and  appropriation  of  Mrs.  Morris'  land  for  the  purposes 
of  said  street,  and  for  the  tearing  down  of  the  fences^  dig- 
ging up  of  the  ground,  etc. 

On  the  31st  day  of  October,  1889,  the  city  offered  to 
confess  judgment  for  $250  and  costs,  in  said  action, 
which  offer  was  accepted  by  Mrs.  Morris  and  paid  by  the 
city.  It  also  appears  that  after  the  bringing  of  this  ac- 
tion Mrs.  Morris  platted  the  land,  dividing  it  into  city 
lots,  and  dedicating  a  portion  thereof  to  the  public  for 
streets  and  alleys,  which  portion  so  dedicated  was  the 
same  as  had  been  appropriated  by  the  city  for  street 
purposes. 

It  is  earnestly  insisted,  by  the  appellants'  counsel,  that 
the  judgment  of  the  circuit  court  on  appeal  from  the  pro- 
ceedings to  open  the  street  rendered  such  proceedings 
absolutely  void,  and  left  the  parties  in  the  position  occu- 
pied by  them  before  such  proceedings  were  commenced; 
that  the  subsequent  act  of  the  city  of  improving  the 
street  was  without  warrant  in  law,  and  gave  the  con- 
tractor no  lien  which  he  can  enforce  in  this  action. 

It  is  not  denied,  by  the  appellants,  that  under  the  act 
approved  April  13,  1885,  Elliott's  Supp.,  section  753, 
the  appellee  would  have  a  lien  for  the  improvements 
made  which  he  could  enforce  in  .this  action,  if  the  con- 
demnatory proceeding  of  the  city  council  had  not  been 
rendered  void  by  the  judgment  of  the  Howard  Circuit 
Court  on  appeal.  It  is,  therefore,  proper  that  we  should 
determine  the  effect  of  such  judgment. 

Section  3180,  R.  S.  1881,  supra,  under  which  the  appeal 
was  taken,  provides  what  questions  shall  be  determined  by 
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the  court  to  which  such  appeal  is  taken,  xn  the  following 
language:  ''Upon  such  appeal,  the  regularity  of  the 
proceedings  of  the  commissioners,  and  the  question  as 
to  the  amount  of  benefits  or  damages  assessed  may  be 
tried;  but  such  appeal  shall  not  prevent  such  city  from 
proceeding  with  the  proposed  appropriation,  nor  from 
making  the  proposed  change  or  improvement." 

The  circuit  courts  are  courts  of  general  jurisdiction, 
and  where,  in  such  cases,  appeals  are  authorized,  they 
.take  and  exercise  jurisdiction  under  their  general  appel- 
late powers.     Hamilton  v.  City  of  Ft,  Wayne,  73  Ind.  1. 

The  statute  quoted  from  seems  to  confine  the  questions 
to  be  decided  to  the  regularity  of  thef  proceedings  of  the 
commissioners  and  to  the  amount  of  damages  or  benefits 
to  be  assessed.  There  may,  however,  be  such  irregular- 
ity in  the  proceedings  of  the  commissioners  as  to  render 
the  entire  proceedings  void;  as,  for  example,  where  no 
commissioners  were  appointed  and  no  proceedings  were 
had  by  any  commissioners  whatever,  or  where  no  notice 
was  given  the  property-owner  of  the  assessments  of  bene- 
fits or  damages,  etc.  If,  for  any  such  reasons,  the  cir- 
cuit court  decides  that  the  proceedings  were  void,  there 
is  nothing  to  prevent  the  city  council  from  instituting 
new  proceedings  and  finishing  the  improvement  under 
them.  In  the  meantime,  the  city  is  not  compelled  to 
stop  the  work,  while  the  appeal  is  pending.  It  may  pro- 
ceed, notwithstanding  the  appeal.  If,  in  the  contest  in 
the  court  to  which  the  appeal  is  taken,  the  city  prevails, 
of  course  the  work  will  be  finished  under  the  original  pro-' 
ceedings.  If  the  property-owner  is  successful,  on  the  other 
hand,  and  the  court  decides  that  there  is  some  irregu- 
larity in  the  proceedings,  the  municipal  authorities  may, 
doubtless,  correct  the  same  or  begin  anew,  in  accordance 
with  the  determination  of  the  court  on  appeal.  But  if 
the  court,  upon  appeal,  adjudges  the  entire  proceedings 
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void,  and  no  appeal  is  taken  from  such  judgment,  and 
the  city  does  not  proceed  anew  under  the  statute,  we 
think  it  amounts  to  an  abandonment  of  the  appropri- 
ation of  the  land,  and  the  title  to  the  property  reverts  to 
the  owner. 

This  brings  us  to  the  question  as  to  whether  the  fact 
that  the  appellants,  after  the  judgn^ent  of  the  circuit 
court  declaring  the  proceedings  void,  proceeded  against 
the  city  in  an  action  of  trespass,  in  which  damages  were 
tendered  and  accepted,  does  not  estop  such  appellants 
from  questioning  the  right  of  said  city  to  make  the  ap- 
propriation. It  is  claimed,  on  the  part  of  the  appellants, 
that  such  proceedings  not  only  did  not  concede  the  right 
of  the  city  to  take  such  property,  but  that  it  was  an  ex- 
press denial  of  such  right. 

The  complaint  in  the  action  for  damages  was  in  two 
paragraphs,  each  of  which  contained,  in  substance,  the 
averments  that  the  defendant  (the  city  of  Kokomo),  with- 
out plaintiffs'  consent  or  authority,  wrongfully  and  il- 
legally entered  upon  the  land  in  controversy,  tore  down 
the  fences  enclosing  the  same,  and  did  take  possession 
of,  use,  occupy  and  convert  to  the  use  and  benefit  of  said 
city,  a  portion  of  said  lot,  60  feet  wide  and  500  feet  long, 
and  graded,  graveled  and  macadamized  the  same  for  a 
street  in  said  city,  etc.;  that  the  land  so  taken,  used  and 
converted  into  streets  is  of  the  value  of  $2,000,  and  no 
part  of  which  has  ever  been  paid  the  plaintiff;  that  the 
action  of  said  defendant  in  entering  upon  said  lands, 
'tearing  down  said  fences,  taking  possession  of  said  land, 
occupying,  using,  and  converting  the  same  into  streets, 
and  thereby  depriving  this  plaintiff  of  the  use  of  her 
said  lands,  was  greatly  to  the  damage  of  said  plaintiff, 
to  wit,  in  the  sum  of  $2,000,  for  which  sum  she  prays 
judgment,  etc. 

We  are  of  opinion  that  the  issues  in  such  suit  cov- 


MAY  TERM,  1893. 


Morris  et  al,  ©.  Watson. 


ered  all  the  damages^  not  only  for  the  taking  away  o£  the 
fences  and  the  digging  up  of  the  ground,  but  also  for  the 
appropriation  and  use  of  the  land.  Our  cases  establish 
the  doctrine  that  in  such  actions,  where  the  injury  is  done 
under  a  color  of  right,  and  is  of  a  lasting  and  permanent 
character,  all  damages,  both  present  and  prospective, 
arising  from  the  wrongful  act,  must  be  recovered  in  one 
action,  and  that  all  injuries  to  the  land-owner,  which  may 
naturally  and  proximately  flow  from  the  use  of  the  street, 
may  be  proved  upon  the  trial.  City  of  Lafayette  v.  Nagle, 
113  Ind.  425;  Indiana,  etc,,  R.  W.  Co.y.  Allen,  113  Ind. 
308;  City  of  North  Vernon  v.  Voegler,  103  Ind.  314; 
Montmorerbcy,  etc,  Co.  v.  Stockton,  43  Ind.  328;  Lafay- 
ette, etc.,  Co.  V.  New  Albany,  etc.,  R.  R.  Co.,  13  Ind.  90; 
1  Sutherland  Dam.,  191. 

The  appellant,  having  elected  to  accept  the  damages 
for  the  appropriation  of  the  land,  is  estopped  to  deny  the 
appellee's  right  to  the  possession.  Bigelow  on  Estoppel, 
642;  Teat  v.  Larsk,  76  Ind.  452;  Sherman  v.  McKeon, 
38  N.  Y.  266;  People,  ex  rel.,  v.  Mills,  109  N.  Y.  69; 
Elliott  Roads  and  Streets,  276  and  277. 

There  can  be  no  difference  in  the  rule  in  cases  where 
the  land-owner  accepts  the  money  tendered  him  in  pro- 
ceedings under  the  writ  of  assessment,  and  those  in  which 
the  money  is  accepted  in  a  suit  for  damages,  such  as  the 
one  in  hand. 

The  gravamen  of  the  action  here  relied  upon  to  consti- 
tute an  estoppel,  was  the  unlawful  appropriation  of  the 
appellants'  land  for  street  purposes.  It  is  clearly  shown, 
by  the  averments  of  the  complaint  in  that  action,  that  it 
was  not  the  mere  transient  injury  of  the  removal  of  the 
fences  and  the  digging  up  of  the  earth  that  appellant, 
Mrs.  Morris,  sought  to  have  redressed  in  damages,  but 
also  the  taking  of  her  land  for  the  purposes  of  a  street  or 
streets.     This  being  so,  she  can  not  now  be  heard  to  say 
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that  the  occupancy  of  the  street  by  the  city  is  wrongful, 
and  that  the  municipality  was  powerless  to  make  the  im* 
provements.  The  tender  and  acceptance  of  the  money 
amounted  to  what  equity  will  construe  to  be  a  purchase 
of  the  easement  on  the  part  of  the  city,  and  the  appel- 
lant is  precluded  from  asserting  title  afterwards.  See 
City  of  Indianapolis  v.  Kingsbury,  101  Ind.  200;  Faust 
V.  City  of  Huntington,  91  Ind.  493. 

There  is  no  reversible  error. 

Judgment  affirmed. 

Filed  Nov.  10, 189S. 
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Orikinal  Law.— Indictment.^  Duplicity, —  Obstructing  Highway  with 
Cars. — An  indictment  for  obstructing  a  highway  with  cars,  based 
on  section  2170,  R.  S.  1881,  which  charged  that  the  defendant,  be- 
ing then  and  there  a  condactor,  etc.,  did  ^'anlawfully  permit  and 
suffer"  the  train  '^to  remain  and  stand  across"  the  street,  and  did 
''fail  and  neglect  to  leave  a  space  of  sixty  feet  across  said  street," 
is  not  bad  for  duplicity. 

Samb. — Indictment,  Sufficiency  of. — Obstructing  Highway  with  Cars. — 
Natne  of  Boad  not  Essential. — ^In  an  indictment  founded  on  section 
2170,  R.  S.  1881,  it  is  not  essential  to  the  validity  of  the  charge, 
that  the  railroad  be  named. 

Same. — Indictment. — Joinder  of  Offenses  in  Same  Count. — Offenses  Men* 
Honed  Disjunctively. — ^Where  a  statute  makes  it  an  offense  to  do  this 
or  that,  or  another  thing,  mentioning  several  things  disjunctively, 
either  one  of  which,  when  committed,  would  constitute  one  and  the 
same  offense,  to  which  the  same  punishment  is  prescribed,  all  the 
things  mentioned  in  the  statute  may  be  charged  conjunctively  as 
constituting  but  a  single  offense. 

Prom  the  Adams  Circuit  Court. 

A.  O.  Smith,  Attorney-General,  and  R.  H.  Hartford^ 
Prosecuting  Attorney,  for  State. 

A.  P.  Beatty,  L.  C.  De  Voss  and  T.  J.  0.  Brim,  for 
appellee. 


MAY  TERM,  1893. 


The  State  v,  Malone. 


LoTZ,  J. — This  was  a  criminal  prosecution  against 
Thomas  Malone,  for  obstructing  a  public  highway,  and 
was  commenced  before  a  justice  of  the  peace.  There  was 
a  trial  and  conviction  before  the  justice,  and,  from  the 
judgment  rendered,  an  appeal  was  taken  to  the  circuit 
court.  In  the  circuit  court,  the  affidavit  upon  which  the 
prosecution  was  baaed,  was  quashed  on  the  motion  of  the 
defendant,  and  the  defendant  dischai:ged. 

The  State  appealed  to  this  court,  and  has  assigned  as 
error  the  decision  of  the  court  quashing  the  affidavit. 

Omitting  the  formal  parts,  the  affidavit  is  as  follows: 
** James  0.  Ball  swears  that  Thomas  Malone,  on  the  7th 
day  of  February,  1893,  at  and  in  the  county  of  Adams, 
and  State  of  Indiana,  being  then  and  there  the  conductor 
and  person  having  charge  of  and  running  a  certain  rail- 
road train  carrying,  or  used  for  carrying,  freight,  did 
then  and  there  unlawfully  permit  and  suffer  the  same  to 
remain  standing  across  a  certain  public  street  in  the  city 
of  Decatur,  Indiana,  to  wit,  Monroe  street,  and  did  then 
and  there  fail  and  neglect  to  leave  a  space  of  sixty  feet 
across  said  street/* 

The  section  of  the  statute  on  which  this  prosecution  is 
based  is  in  these  words:  "Whoever,  being  a  conductor 
or  other  person  having  charge  of  or  running  a  railroad 
train  carrying  or  used  for  carrying  freight,  permits  or 
suffers  the  same  to  remain  standing  across  any  public 
highway,  street,  or  alley;  or  who,  whenever  it  becomes 
necessary  to  stop  such  train  across  any  highway,  street, 
or  alley,  fails  or  neglects  to  leave  a  space  of  sixty  feet 
across  such  public  highway,  street,  or  alley,  shall  be  fined 
not  more  than  twenty  dollars  nor  less  than  three  dol- 
lars.''    Section  2170,  R.  S.  1881. 

The  purpose  of  this  statute  is  to  prevent  the  obstruct- 
tion  of  the  public  highways  of  the  State  by  freight  trains, 
at  such  points  as  the  railroads  cross  the  same. 
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The  statute  above  set  out  defines  two  distinct  offenses, 
to  which  the  same  penalty  is  attached;  the  first  one  con- 
sists in  permitting  or  suffering  a  freight  train  to  stand 
across  the  highway.  The  ''standing  across,"  as  here 
used,  does  not  mean  for  an  instant  merely,  but  it  means 
that  such  standing  shall  continue  or  remain  long  enough 
to  become  an  obstruction  and  prevent  the  free  enjoyment 
of  the  highway  by  t^e  citizens  of  the  State,  who  may  have 
occasion  to  use  the  same.  The  standing  across  contem- 
plated is  one  of  ,a  transient  character.  The  second  of- 
fense defined  consists  in  bringing  the  train  to  a  stop, 
coupled  with  the  failure  or  neglect  to  leave  a  space  of 
sixty  feet  vacant  across  the  highway.  The  statute 
recognizes  that  there  may  be  occasions,  in  the  manage- 
ment of  freight  trains,  when  it  is  necessary  to  make  a 
stop  of  longer  duration  than  a  mere  transient  one;  and 
whenever  such  an  occasion  arises,  and  the  train  extends 
across  a  highway,  it  is  made  the  duty  of  the  person  hav- 
ing the  management  to  cut  the  train  and  leave  a  space  of 
sixty  feet  between  the  ends  and  across  the  highway. 

The  affidavit  in  this  case  charges  that  the  defendant 
did  "unlawfully  permit  and  suffer"  the  train  ''to  remain 
standing  across"  the  street,  and  did  "fail  and  neglect  to 
leave  a  space  of  sixty  feet  across  said  street." 

Is  the  affidavit  bad  for  duplicity,  in  that  it  charges  the 
defendant  with  having  committed  two  distinct  offenses 
in  the  same  count?  Repugnancy  and  duplicity  are  not 
good  causes  for  quashing  a  criminal  charge,  as  a  general 
rule.  But  if  the  indictment  or  information  charge  the 
defendant,  in  a  single  count,  with  two  or  more  distinct 
offenses,  it  is  bad  for  duplicity,  and  a  motion  to  quash 
should  be  sustained.  Knopf  v.  State,  84  Ind.  316;  State 
V.  Weily  89  Ind.  286;  Jaalyn  v.  State,  128  Ind.  160. 

Where  a  statute,  like  the  one  above  quoted,  makes  it  an 
offense  to  do  this  or  that,  or  another  thing,  mentioning 
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several  things  disjunctively,  either  one  of  which,  when 
committed,  would  constitute  one  and  the  same  offense  to 
which  the  same  punishment  is  prescribed,  all  the  things 
mentioned  in  the  statute  may  be  charged  conjunctively 
as  constituting  but  a  single  offense;  or,  in  other  words, 
where  the  acts  charged  were  done  by  the  same  person,  at 
the  same  time,  and  as  a  part  of  the  same  transaction,  and 
subject  the  offender  to  the  same  punishment,  they  con- 
stitute but  one  offense,  and  may  all  be  joined  in  one 
count.  Davis  v.  States  100  Ind.  154;  Fahnestock  v. 
V.  State,  102  Ind.  156;  State  v.  WelU,  112  Ind.  237. 

The  two  offenses  defined  by  the  statute  under  consid- 
eration, that  is,  permitting  the  train  to  stand  across  the 
highway  and  stopping  the  train  across  the  highway  and 
failing  to  cut  the  same,  each  culminate  in  producing  the 
same  result,  that  is,  obstructing  the  highway,  and  can 
both  be  done  by  the  same  party  in  the  same  time.  The 
last  act  is  but  a  continuation  of  the  first.  The  affidavit 
is  not  bad  for  duplicity. 

The  affidavit  does  not  state  or  gife  the  name  of  the 
railroad  that  crossed  the  street  obstructed.  The  forms 
given  for  prosecutions  under  similar  statutes  state  the 
name  of  the  railroad  (Gillett's  Crim.  Law,  sections  717, 
718  and  719).  We  do  not  consider  it  essential,  however, 
to  the  validity  of  such  charge,  that  the  railroad  be  named. 
It  is  true  that  it  adds  one  more  degree  of  certainty  to  the 
charge,  but  the  charge  is  sufficiently  specific  without  it. 
The  essential  element  of  the  offense  is  the  obstruction  of 
the  highway  by  a  freight  train.  If  the  highway  is 
specifically  described,  and  the  obstruction  designated, 
the  indictment  or  information  is  sufficiently  specific  to 
apprise  the  defendant  of  the  charge  which  he  is  required 
to  meet. 

'*It  is  not  the  law  that  an  indictment  shall  be  so  dis- 
tinct and  minute  in  its  description  of  the  offense  or  the 
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offender  as  to  constitute,  without  parol  proof,  a  bar  to  a 
second  prosecution  for  the  same  offense.  The  identity  of 
the  two  accusations  may  always  be  shown  by  parol.'* 
StaU  V.  Smith,  7  Ind.  App.  166,  34  N.  E.  Rep.  127. 

The  motion  to  quash  should  have  been  overruled. 

Judgment  reversed,  with  instructions  to  overrule  the 
motion  to  quash. 

FUed  Nov.  3, 1893. 


No.  1,136. 
BOLLENBACHER  ET  AL.  V.  ThB  FiRST  NATIONAL    BaNE  OF 

Bloomington  et  al. 

Partnebship.— iS'urvivin^  Partners, — Continuing  Partnership  Business, 
—  Trustee  and  Cestui  Que  Trust. — Insurance. — Beceiver. — Assets. — 
When  a  member  of  a  partnership  dies,  the  surviving  partners  hold  the 
property  and  money  of  the  partnership  in  tmst  for  the  partnership 
creditors ;  and  where^he  sorviving  partners  continae  the  basiness 
of  the  partnership  in  another  firm-name,  and  insure  the  property  in 
such  name,  and  pay  the  premiums  thereon,  any  money  realized  on 
the  insurance  policy,  as  well  as  all  other  funds  of  the  partnership, 
belong  to  the  cestui  que  trust,  and  primarily  to  the  creditors  of  the 
firm ;  and,  in  such  case,  a  receiver  having  been  appointed,  he  is  en- 
titled to  the  possession  and  control  of  all  the  firm  assets,  including 
insurance  money  obtained  by  the  surviving  partners  on  a  policy 
procured  by  them,  and  including  profits  realized  in  the  continuance 
of  the  partnership  business. 

From  the  Monroe  Circuit  Court. 
J.  jR.  East,  R.  A.  Fulk  and  E.  Corr,  for  appellants. 
/.  H.  Lovden,  W,  P.  Rogers  and  P.  K.   Buskirk,  for 
appellees. 

Davis,  J. — ^The  special  finding  of  facts  is  substantially 
as  follows: 

1st.   That  on  the  17th  of  September,  1885,  there  was 
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a  firm  in  Bloomington ,  known  by  the  name  of  BoUen- 
bacher &  Sons,  and  consisting  of  George  BoUenbacher, 
Sr.,  George  W.,  Martin  C,  and  WiUiam  P.  BoUenbacher; 
that  on  said  17th  of  September,  1885,  said  George  BoUen- 
bacher, Sr.,  died  testate;  that,  by  the  terms  of  his  wiU, 
his  sons,  other  than  George  W.,  were  to  have  aU  of  said 
decedent's  interest  in  the  said  firm,  consisting  of  real 
and  personal  property. 

2d.  That  the  firm  of  BoUenbacher  &  Sons  had  been  in 
existence  since  1881,  engaged  in  the  manufacture  of 
spokes. 

3d.  That  at  the  time  of  the  death  of  George  BoUen- 
bacher, Sr.,  said  firm  was  indebted  to  the  First  National 
Bank  of  Bloomington  in  the  sum  of  $17,500;  that  a 
great  part  of  said  indebtedness  still  continued  until  the 
application  of  the  sum  of  money  described  in  plaintiff's 
complaint,  and  that  said  firm  is  still  indebted  to  said 
bank. 

4th.  That  upon  the  death  of  George  BoUenbacher, 
Sr.,  in  September,  1885,  the  firm  of  '' BoUenbacher 's 
Sons"  was  organized;  that  said  firm  was  composed  of 
George  W.,  William  P.,  Martin  C,  Samuel,  and  Jacob  I. 
BoUenbacher,  all  sons  of  George  BoUenbacher,  Sr.,  and 
all  members  of  the  old  firm,  except  Samuel  and  Jacob  I. 

5th.  That  aU  the  interest  that  WiUiam  P.,  Martin  C, 
Samuel,  and  Jacob  BoUenbacher  had  in  the  firm  of  Bol- 
lenbacher's  Sons  was  the  interest  owned  by  George  Bol- 
lenbacher,  Sr.,  at  the  time  of  his  death,  in  the  firm  of 
BoUenbacher  &  Sons,  except  what  interest  William  P. 
and  Martin  C.  had  in  the  firm  of  BoUenbacher  &  Sons. 

6th.  That  all  the  capital,  property  and  stock  and 
choses  in  action  that  the  firm  of  BoUenbacher 's  Sons  had 
at  the  time  of  its  organization  in  September,  1885,  was 
the  capital,  property  and  stock  and  choses  in  action  of 
the  firm  of  BoUenbacher  &  Sons,  as  it  existed  at  the  time 
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of  the  death  of  George  BoUenbacher,  Sr.;  that  the  same 
was  worth  the  sum  of  $15,000. 

7th.  That  the  firm  of  BoUenbacher's  Sons  continued 
the  business  of  manufacturing  spokes,  from  September, 
1885,  until  1888,  since  which  time  it  has  done  no  busi- 
ness with  any  one. 

8th.  That  in  December,  1888,  said  firm  of  BoUen- 
bacher's Sons  had  deposited  to  its  credit  in  the  First  Na- 
tional Bank  of  Bloomington  the  sum  of  $1,573.09,  and 
that  said  sum  has  never  been  paid  over  to  said  firm  by 
said  bank. 

9th.  That  on  the  4th  day  of  April,  1887,  the  factory 
that  belonged  to  the  firm  of  BoUenbacher  &  Sons  was 
burned  down  and  destroyed;  that  there  was  a  policy  of 
insurance  on  said  building  and  contents  in  the  name  of 
BoUenbacher's  Sons;  that  said  policy  was  put  on  said 
building  and  contents  by  the  said  firm  of  BoUenbacher's 
Sons,  and  they  paid  the  premium  on  said  policy. 

10th.  That  said  policy  amounted  to  the  sum  of  $4,- 
000,  and  that  it  was  collected  by  the  said  firm  of  BoUen- 
bacher's Sons  and  deposited  in  the  First  National  Bank 
of  Bloomington  to  their  credit,  and  that  in  September, 
1888,  $300  of  this  same  insurance  money  still  remained 
in  said  bank. 

11th.  That  on  the  28th  of  September,  1885,  there  was 
deposited  in  the  First  National  Bank  of  Bloomington,  to 
the  credit  of  the  firm  of  BoUenbacher  &  Sons,  the  sum 
of  $1,493.28,  and  that  this  sum  of  money  was  on  that 
day  transferred  from  the  account  of  BoUenbacher  &  Sons 
to  the  credit  of  BoUenbacher's  Sons,  and  that  said  money 
was  so  transferred  at  the  instance  and  request  of  the  firm 
of  BoUenbacher's  Sons,  and  that  from  that  time  continu- 
ously the  moneys  of  the  firms  of  BoUenbacher  &  Sons 
and  BoUenbacher's  Sons  were  commingled. 

12th.    That  the  outstanding  indebtedness  of  the  firm 
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of  BoUenbacher  &  Sons  was  never  all  paid;  that  at  the 
time  the  firm  of  BoUenbacher 's  Sons  quit  business  in 
1888,  the  firm  of  BoUenbacher  &  Sons  still  owed  the  First 
National  Bank  of  Bloomington  $10,000,  with  interest 
thereon.  i 

13th.  That  a  mortgage  for  $8,000  on  the  spoke  fac< 
tory  and  machinery  and  stock  of  the  firm  of  BoUen- 
bacher &  Sons,  to  the  said  bank,  was  paid  off  by  the  firm 
of  BoUenbacher 's  Sons,  and  that  a  large  portion  of  the 
insurance  money  was  used  by  said  firm  to  pay  said  mort- 
gage indebtedness. 

14th.  That  the  affairs  of  the  firm  of  BoUenbacher  & 
Sons  have  never  been  settled  by  any  one,  but  that  one 
Charles  MoPheeters  has  been  duly  appointed  receiver  of 
and  for  said  firm. 

15th.  That  before  the  filing  of  this  suit,  one  John  R. 
East,  as  attorney  of  the  plaintiffs,  during  banking  hours, 
and  at  the  place  of  banking  of  the  First  National  Bank 
of  Bloomington,  made  a  demand  and  presented  a  check 
duly  signed  ** BoUenbacher 's  Sons,"  for  the  sum  of  $1,- 
573.09,  to  the  cashier  of  said  bank,  and  demanded  pay- 
ment of  the  same,  but  that  payment  of  said  check  was 
refused. 

16th.  That  on  the  15th  day  of  November,  1888, 
Charles  McPheeters,  receiver  of  the  firm  of  BoUenbacher 
&  Sons,  checked  out  of  the  said  First  National  Bank  of 
Bloomington  the  sum  of  $1,573.09  that  was  credited  in 
said  bank  to  the  firm  of  BoUenbacher 's  Sons,  and  ap- 
plied the  same  on  the  indebtedness  of  BoUenbacher  & 
Sons  to  said  bank. 

As  a  conclusion  of  law  the  court  found  for  appellees. 

The  only  error  discussed  is  that  the  court  erred  in  its 
conclusion  of  law  on  the  special  finding  of  facts. 

Counsel  for  appellants  contend  that  ''the  firm  of  Bol- 
lenbacher's  Sons  had  an  insurable  interest  in  the  prop- 
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erty  formerly  owned  by  BoUenbacher  &  Sons,  which  was 
insured  by  BoUenbacher 's  Sons,"  and,  therefore,  "the 
money  derived  on  the  policy  belonged  to  BoUenbacher 's 
Sons, — amounting  to  $4,000, — and  the  $1,576  in  bank 
ought  to  have  been  paid  to  them." 

This  contention  is  based  on  the  general  proposition 
that  a  partner  has  an  insurable  interest  to  the  amount  of 
the  value  of  the  entire  partnership  property.  It  may  be 
conceded  that,  ordinarily,  an  insurance  by  one  partner 
in  his  own  name,  on  partnership  property,  does  not  inure 
to  the  benefit  of  the  partnership,  but  the  question  is 
whether  the  rule  on  which  appellants  rely  is  applicable 
to  the  facts  in  this  case. 

It  should  be  borne  in  mind  that  there  was  a  comming- 
ling of  the  funds  of  the  two  firms,  and  that  only  $300  of 
the  insurance  money  is  included  in  the  amount  in  con- 
troversy. 

In  this  connection,  we  quote  the  following  from  the 
brief  of  counsel  for  appellees: 

"On  the  death  of  George  BoUenbacher,  Sr.,  in  Sep- 
tember, 1885,  the  law  invested  the  surviving  partners 
with  the  exclusive  right  of  possession  and  management 
of  the  entire  property  of  the  partnership,  for  the  purpose 
of  settling  up  the  business  of  the  firm  and  paying  off  the 
debts.  They  were  trustees  primarily  for  the  creditors  of 
the  firm.  Accordingly,  it  has  been  correctly  laid  down 
that  'the  surviving  partners  are  held  strictly  as  trustees. 
*  *  *  Their  trust  is  to  wind  up  the  concern  in  the 
best  manner  for  all  interested,  and,  therefore,  without 
unnecessary  delay.'  Valentine  v.  Wyaor,  123  Ind.  47; 
Parsons  Part.,  p.  442;  Jones  v.  Dexter ,  130  Mass.  380; 
Holland  v.  Fuller,  13  Ind.  195. 

''The  surviving  partners  had  no  right  to  use  the  prop- 
erty of  the  firm  for  any  other  purpose  than  to  convert 
the  same  into  money  in  the  best  manner  possible.    It  was 
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a  trust  property,  and  to  make  use  of  it  was  a  violation  of 
the  trust.  This  is  true,  not  only  as  to  the  money  and 
choses  in  action,  but  also  as  to  the  real  and  personal  prop- 
erty of  the  firm. 

''In  White  and  Tudor's  Leading  Cases  in  Equity,  vol. 
1,  part  1,  p.  303,  the  law  is  stated  thus:  'On  the  other 
hand,  the  surviving  partner,  though  he  may  be  clothed 
with  the  whole  legal  title,  has  no  right  or  power  to  di- 
vert  the  trust  property  to  his  own  private  uses,  in  dero- 
gation of  the  rights  of  the  creditors  of  the  firm.' 

"The  Supreme  Court  of  Arkansas,  in  Cline  v.  Wilson, 
26  Ark.  154,  say:  'A  surviving  partner  has  a  right  to 
the  possession  and  control  of  the  partnership  property 
for  the  purpose  of  settling  and  closing  up  the  business, 
and  not  for  the  purpose  of  carrying  it  on.' 

"The  Supreme  Court  of  New  York,  in  Skidmore  v. 
Collier,  15  N.  Y.  50,  says:  'A  surviving  partner,  though 
he  has  a  legal  right  to  the  partnership  effects,  yet,  in 
equity,  is  considered  merely  as  a  trustee  to  pay  the  part- 
nership debts,  and  to  dispose  of  the  effects  of  the  concern 
for  the  benefit  of  himself  and  the  estate  of  his  deceased 
partner.  If  he  continues  the  partnership  business  with 
the  partnership  funds,  he  is,  as  a  general  rule,  liable  to 
account  for  all  profits  made  thereby,  and  the  losses,  if 
any,  must  be  borne  by  himself.' 

"Bispham,  in  his  Principles  of  Equity,  section  514, 
says:  'In  taking  the  partnership  accounts,  a  surviving 
partner  will  be  regarded  as  a  trustee,  and  will  be  ordin- 
arily responsible  for  any  profits  which  he  may  have  made 

after  the  dissolution.' 

«««««« 

"The  facts  show  that  the  surviving  partners,  on  the 
17th  day  of  September,  1885,  took  possession  of  the  part-, 
nership  property  of  Bollenbacher  &  Sons,  valued  at  $15,- 
Vol.  8—2 
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000,  and  $1,493.28  in  money,'  and  used  the  same  in  vio- 
lation of  their  trust,  for  their  own  benefit.  The  fact  that 
Samuel  and  Jacob  I.  Bollenbacher  were  in  the  concern 
with  them,  can  make  no  difference.  They  paid  nothing 
and  had  no  interest  in  the  firm,  unless  something  was 
left  after  paying  off  the  indebtedness  of  Bollenbacher  & 
Sons.  The  rights  of  the  heirs  or  legatees  of  a  deceased 
partner  are  subject  to  the  adjustment  of  all  claims,  and 
attach  only  to  the  surplus  which  remains  when  the  part- 
nership debts  are  paid.  Until  all  the  debts  are  paid,  the 
rights  of  the  heirs  do  not  attach.  Griasom  v.  Moore y 
106  Ind.  296;  Valentine  v,  Wysor,  supra;  Walling  v. 
Burgess,  122  Ind.  299;  Deeter  v.  Sellers,  102  Ind.  458. 

*' Under  what  name  the  surviving  partners  did  busi- 
ness, can  make  no  difference.  They  may  call  themselves 
Bollenbacher 's  Sons,  or  BoUenbacher's  Surviving  Part- 
ners, or  Bollenbacher 's  Trustees,  or  whatever  other  name 
may  strike  their  fancy,  they  were  trustees  of  the  prop- 
erty for  the  benefit  of  the  creditors,  and  all  the  money 
they  made  from  the  use  of  the  property  belonged  to  the 
trust  estate,  until  the  indebtedness  was  adjusted  and  paid 
off.  A  trustee  can  not  make  any  profit  at  the  expense  of 
a  trust  estate."  See,  also,  Brackenridge,  Admr.,  v.  Hol- 
land, 2  Blackf.  377  (382). 

In  our  opinion,  on  the  facts  found  and  under  the 
authorities  cited,  the  persons  composing  the  firm  of  Bol- 
lenbacher's  Sons  should  be  regarded  as  holding  the  prop- 
erty and  money  in  trust  for  the  partnership, — and  pri- 
marily for  the  creditors,— of  Bollenbacher  &  Sons.  Lind- 
ley  on  Partnership  (Ewell),  664,  and  notes;  Pomeroy's 
Equity  Jurisprudence,  section  1046. 

The  insurance  money,  as  well  as  the  other  funds  in 
.  controversy,  belonged  to  the  cestui  qrie  tru^t.  Sections 
487,  553,  Perry  on  Trusts. 

On  the  appointment  of  the  receiver  he  became  at  once 
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entitled  to  the  possession  and  control  of  all  the  firm  as- 
sets, including  the  money  in  controversy,  to  the  exclu- 
sion of  the  members  of  the  partnership.  High  on  Re- 
ceivers,  sections  538,  541. 

Whether  the  receiver  had  the  right  to  pay  thp  money 
to  the  bank,  or  whether  the  bank  had  the  right  to  apply 
the  money  on  deposit  in  payment  of  the  indebtedness, 
under  the  rule  enunciated  in  Bedford  Bank  v.  Acoam, 
125  Ind.  584,  we  need  not  determine.  If  appellants  re- 
cover, it  must  be  on  the  strength  of  their  own  right.  The 
burden  was  on  them.  It  was  incumbent  on  appellants 
to  show  that  they  were  entitled  to  the  money. 

If  we  are  right  in  our  conclusion  that  BoUenbacher's 
Sons  were  trustees  primarily  for  the  creditors  of  BoUen- 
bacher  &  Sons  and  that  the  receiver,  under  the  super- 
vision of  the  proper  court,  was  entitled  to  the  possession 
and  control  of  the  money,  then  it  necessarily  follows  that 
there  is  no  available  error  of  which  appellants  can  com- 
plain in  the  judgment  of  the  court  below. 

Judgment  affirmed. 

Piled  Nov.  10, 1893. 


No.  768. 

The  Sbcond  National  Bank  of  Spbingfibld,  Ohio, 

V.  Hart. 

Pleading. — Answer,  Inconsistent  and  Repugnant, — Demurrer. — Where 
a  paragraph  of  answer  to  a  complaint  on  a  promissory  note,  was 
that  the  note  was  given  in  part  payment  of  a  wheat-harvesting  ma- 
chine which  was  sold  upon  a  written  warranty,  alleging  a  breach  of 
such  warranty,  and  that  the  plaintiff  did  not  become  the  owner  or 
holder  of  the  note  in  sait  antil  after  maturity,  ''or  if  it  did  become 
such  owner,  it  was  only  for  the  purpose  of  collecting  the  same  *  • 
or  with  the  agreement  and  understanding    *    *    that    *    *    [said 
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assignor]  would  keep  *  *  the  plaintiff  whole  and  harmless," — 
the  answer  is  so  inconsistent  and  repugnant  that  it  can  not  withstand 
a  demurrer. 

From  the  Daviess  Circuit  Court. 

W.  H.  DeWolf  and  G.  G.  Barton,  for  appellant. 
J.  H.  O'Neall  and  if.  G.  O'Neall,  for  appellee. 

Reinhabb^  J. — ^Action  by  the  appellant  against  the 
appellee  on  a  note  governed  by  the  law  merchant.  The 
note  had  been  executed  by  the  appellee  to  Amos  Whitely 
&  Co.,  a  corporation,  and  assigned  to  the  appellant. 

The  appellee  answered — first,  the  general  denial,  and 
second,  special  affirmative  matter.  • 

The  overruling  of  a  demurrer  to  the  second  paragraph 
of  the  answer  is  urged  as  error.  This  paragraph  sets  up 
that  the  note  was  given  in  part  payment  of  a  wheat  har- 
vesting and  bind^g  machine  purchased  by  the  appellee 
of  Amos  Whitely  &  Co.;  that  the  machine  was  sold  upon 
a  written  warranty,  and  that  there  was  a  breach  of  such 
warranty;  that  the  appellant  did  not  become  the  owner 
or  holder  of  the  note  sued  on  until  after  maturity;  "or, 
if  it  did  become  such  owner,  it  was  only  for  the  purpose 
of  collecting  the  same  for  said  Amos  Whitely  &  Co.,  or 
with  the  agreement  and  understanding  with  said  Amos 
Whitely  &  Co.  that  said  Amos  Whitely  &  Co.  would  keep 
said  bank,  the  plaintiff,  whole  and  harmless." 

The  objection  pointed  out  to  the  averment  which  we 
have  quoted  is  that  it  is  so  inconsistent,  indefinite,  and 
illogical  that  it  is  not  an  averment  of  a  fact  or  of  facts. 
We  are,  after  careful  consideration,  constrained  to  con- 
cur in  this  view.  True,  under  the  code,  much  liberality 
is  indulged  in  the  construction  of  pleadings.  A  demur- 
rer will  not  be  sustained  for  mere  inconsistency,  indefin- 
iteness,  or  repugnancy,  if  some  fact  or  facts  are  averred 
positively,  and  the  indefiniteness,  inconsistency,  or  re- 
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pugnancy  is  not  such  as  to  render  the  averment  mean- 
ingless. 

But,  in  the  paragraph  under  consideration,  there  is  an 
utter  absence  of  the  averment  of  a  necessary  fact  left 
standing,  when  the  entire  statement  is  considered.  If 
the  allegation  that  the  ''plaintiff  did  not  become  the 
holder  or  owner  of  the  note  sued  on  until  after  matur- 
ity,'' stood  by  itself,  and  unaffected  by  the  other  state- 
ments, it  might  be  sufficient.  And  so  with  the  state- 
ments following  it.  But,  as  it  is,  the  one  statement  fol- 
lowing the  other,  coupled  by  the  disjunctive  or,  the  whole 
averment  is  rendered  nugatory  and  meaningless.  It  is 
like  averring  that  the  plaintiff  either  did  not  purchase  the 
note  in  good  faith  before  its  maturity  or  did  not  purchase 
it  at  all,  but  that  it  was  transferred  for  collection  only;  or, 
if  neither  of  these  propositions  be  true,  that  it  purchased 
the  note  with  an  understanding  that  Amos  Whitely  & 
Co.  would  keep  the  bank  whole  and  harmless.  Such 
statements  are  not  averments  of  a  fact,  or  facts.  It 
might  as  well  be  argued  that  an  answer  to  a  complaint 
upon  a  promissory  note  is  sufficient  which  alleges  that 
the  note  had  either  been  paid  or  was  executed  without 
consideration,  or  that  the  defendant  had  never  executed 
it  at  all.  All  of  these  allegations  can  not  be  true,  and 
we  are  not  informed  in  the  pleading  before  us  which  of 
them  is  true.  We  are  told  that  it  is  either  the  one  thing 
or  the  other  which  is  true.  But  the  pleader  should  have 
alleged  affirmatively  the  facts  he  intended  to  rely  upon 
in  defense  of  the  action.  We  therefore  regard  the  plead- 
ing so  inconsistent  and  repugnant  as  to  be  obnoxious  to 
the  demurrer.  Repugnancy  is  ordinarily  not  a  ground 
for  demurrer,  when  the  second  allegation  is  merely  su- 
perfluous and  redundant,  and,  in  that  case,  the  latter 
may  be  stricken  out  or  disregarded,  and  will  not  vitiate 
the  pleading.     But  it  is  otherwise  where  the  pleading  is 
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so  inconsistent  with  itself  as  to  destroy  the  meaning. 
The  objection  here  goes  to  the  substance,  and  not  to  the 
form  merely.  Stephen  on  Pleading  (Heard's  9th  Am. 
ed.),  377;  Gould's  Pleading,  section  173. 

If  a  pleading  is  so  uncertain  or  indefinite  as  not  to 
state  a  good  cause  of  action  or  defense,  it  will  be  subject 
to  demurrer.     Lewis,  Quar.^  v.  Edwards,  44  Ind.  333. 

Besides  the  failure  of  consideration,  or  the  breach  of 
warranty  relied  upon  as  a  defense,  the  appellee  was 
bound  to  show  by  his  plea  that  the  appellant  was  not  a 
bona  fide  holder  of  the  note,  for  value,  before  maturity. 
Having  failed  to  do  this,  his  plea  is  bad  for  that  reason. 

Objections  are  urged,  also,  to  that  portion  of  this  an- 
swer which  attempts  to  set  forth  a  breach  of  the  warranty, 
but  as  the  paragraph  may  be  reformed  in  this  respect, 
before  another  trial  is  had,  we  need  not  pass  upon  the 
objection. 

The  demurrer  to  the  second  paragraph  of  the  answer 
should  have  been  sustained. 

Judgment  reversed. 

Filed  Nov.  8,  1893. 


No.  879. 

The  Queen   Insurance  Company  of  Liverpool,  En- 
gland, V,  The  Hudnut  Company. 

Pleading.  —  Action  on  Insurance  Policy, — Answer. —  Confession  and 
Avoidance, — General  Denial, — To  a  complaiiit  on  an  insurance  policy, 
alleging  loss  of  insared  property  by  tornado,  cyclone  or  hurricane, 
the  defendant  answered  that  the  loss  was  caused  by  a  very  high 
wind  forcing  a  boat  of  the  Cincinnati  and  Memphis  Packet  Co. 
against  the  property.  The  answer  is  insufficient  as  a  confession 
and  avoidance,  neither  is  it  good  as  a  denial,  and  no  defense  is 
stated  to  the  action.    The  further  allegation  of  an  investigation  by 
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the  assured  and  the  insurer,  and  the  bringing  of  an  action  for  dam- 
ages by  the  insured  against  the  Cincinnati  and  Memphis  Packet  Co. 
did  not  show  a  release  of  the  insurer  from  liability. 
Saks. — General  Allegations  Controlled  by  Special. — Special  allegations 
in  a  pleading,  inconsistent  with  the  general  allegation,  control  the 
general  statement. 

From  the  Vanderburgh  Circuit  Court. 

A.  Gilchrist  and  C.  A.  DeBruler,  for  appellant. 

G.  F.  MenzieSy  8.  B.  Davis  and  G.  M.  Davis,  for  appellee, 

Ross,  J. — ^This  action  was  brought  by  the  appellee  to 
recover,  on  a  policy  of  insurance,  the  value  of  a  build- 
ing alleged  to  have  been  destroyed  by  a  cyclone  or  hur- 
ricane. The  policy  sued  on  was  issued  by  the  appellant 
to  the  Mt.  Vernon  Hominy  Mill  Company,  insuring  said 
building  against  loss  or  damage  by  cyclones,  tornadoes 
and  hurricanes,  and,  after  the  loss  complained  of,  the 
rights  under  the  policy  were  assigned  by  the  insured  to 
the  appellee. 

The  appellant  filed  an  answer  to  the  complaint  in  two 
paragraphs,  in  each  of  which  it  set  up  matter  in  avoid- 
ance. No  answer  of  general  denial  was  pleaded.  De- 
murrers were  overruled  to  each  paragraph  of  the  answer, 
and  the  appellee  replied  specially. 

The  second  paragraph  of  the  reply  was  addressed  to 
the  first  paragraph  of  the  answer,  and  the  fourth  para- 
graph of  the  reply  to  the  second  paragraph  of  the  answer. 
Demurrers  were  filed  to  each  of  these  paragraphs  of  the 
reply,  and  the  court,  in  ruling  thereon,  carried  the  de- 
murrers back  and  sustained  them  to  each  of  said  para- 
graphs of  answer.  The  appellant  refusing  to -plead 
further,  judgment  was  rendered  in  favor  of  the  appellee. 

The  errors  assigned  by  appellant  in  this  court  are  as 
follows: 

''1st.  The  court  erred  in  overruling  appellant's  de- 
murrer to  the  second  paragraph  of  the  reply." 
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*'2d.  The  court  erred  in  overruling  appellant's  de- 
murrer to  the  fourth  paragraph  of  the  reply." 

"3d.  The  court  erred  in  holding  the  first  paragraph 
of  appellant's  answer  insufficient  in  law  to  constitute  a 
defense  to  plaintiff's  complaint." 

"4th.  The  court  erred  in  holding  the  second  para- 
graph of  appellant's  answer  insufficient  in  law  to  consti- 
tute a  defense  to  plaintiff's  complaint." 

As  the  record  comes  to  this  court,  the  only  ruling  of 
the  court  below,  to  which  appellant  could  take  excep- 
tion, was  in  carrying  the  demurrers  back  and  sustaining 
them  to  each  paragraph  of  the  answer.  By  this  ruling 
of  the  court,  the  replies  were  virtually  stricken  from  the 
record.  When  the  answers  went  out,  the  replies  thereto 
followed.  Without  an  answer  in  the  record  no  reply  was 
necessary,  because  it  required  none  to  form  an  issue.  The 
first  and  second  errors  assigned  present  no  question  on 
the  ruling  of  the  court  in  carrying  the  demurrers  back 
and  sustaining  them  to  the  answers.  Do  the  third  and 
fourth? 

Section  655,  R.  S.  1881,  provides:  "No  pleadings  shall 
be  required  in  the  Supreme  Court  upon  an  appeal,  but  a 
specific  assignment  of  all  errors  relied  upon,  to  be  en- 
tered on  the  transcript  in  matters  of  law  only,  which 
shall  be  assigned  on  or  before  the  first  day  of  the  term 
at  which  the  cause  stands  for  trial;  and  the  appellee  shall 
file  his  answer  thereto." 

The  assignment  of  errors  is  the  appellant's  complaint, 
and  each  specification  must  be  specific.  If  the  error  as- 
signed is  predicated  upon  a  ruling  on  a  demurrer  to  a 
pleading  the  assignment  should  so  state,  designating 
specially  what  ruling  is  complained  of.  See  Elliott's 
App.  Proced.,  section  308,  and  cases  cited. 

While  these  assignments  may  not  meet  the  require- 
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ments  of  the  statute  and  the  rules  of  this  court  in  this 
respect,  we  shall,  nevertheless,  in  this  instance,  consider 
the  questions  which  are  sought  to  be  presented  thereby. 

In  the  first  paragraph  of  the  answer  it  is  alleged,  in 
substance,  that  the  warehouse  described  in  the  policy 
and  in  the  complaint  was  not  blown  down  by  the  imme- 
diate action  of  a  cyclone,  tornado  or  hurricane,  but  was 
destroyed  as  a  result  of  a  collision  with  a  steamboat  navi- 
gating the  Ohio  river;  that  after  attempting  to  make  a 
landing,  in  which  it  was  unsuccessful,  and  while  en- 
deavoring to  leave  the  wharf-boat,  which  was  the  public 
landing  for  steamboats  at  Mount  Vernon,  said  boat,  by 
reason  of  the  force  of  a  very  high  wind  then  prevailing, 
was  driven  against  said  building,  causing  it  to  fall.  It 
was  further  alleged  that  said  building  was  not  blown 
down  by  a  tornado  or  by  any  cyclone  or  hurricane,  or 
by  the  force  of  the  wind  in  any  way,  but  was  knocked 
down  by  the  collision  with  said  steamboat. 

The  second  paragraph  of  the  answer  contains  the  ma- 
terial allegations  of  the  first  paragraph,  with  the  follow- 
ing additional  averments,  viz.:  ''that  after  that  accident 
the  defendant  and  the  assured — the  Mount  Vernon 
Hominy  Mill  Company— -each  investigated  the  facts  of 
the  loss,  and  were  satisfied  that  said  loss  was  the  result 
of  the  negligence  of  the  officers  and  servants  of  the  Cin- 
cinnati and  Memphis  Packet  Company  in  so  negligently 
navigating  said  steamer;''  that  the  assured  and  the  de- 
fendant elected  to  treat  the  loss  of  said  building  and 
property  as  caused  solely  by  the  negligence  of  said  packet 
company,  and  the  assured  thereupon  elected  to  bring  an 
action  against  said  packet  company  to  recover  therefor, 
and  that  it  did  bring  such  action,  but  upon  trial  thereof 
judgment  was  rendered  against  the  assured. 

It  is  also  averred  that  the  policy  sued  on  provides  that, 
in  all  cases  of  loss,  the  assured   shall  assign  to  the  in- 
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surer  all  his  rights  to  recover  from  any  other  person  or 
persons,  corporations,  etc.,  for  such  injury  and  loss,  and 
that  the  assured  had  not  done  so,  but  had  sought  to  re- 
cover from  such  corporation  in  his  own  right. 

Do  the  facts  pleaded  in  either  of  these  paragraphs  con- 
stitute a  defense  to  the  plaintiff's  cause  of  action?  A 
single  paragraph  of  answer  can  not  serve  the  double  pur- 
pose of  an  answer  of  confession  and  avoidance  of  the  en- 
tire cause  of  action,  and  also  of  a  denial  thereof.  Coble 
V.  EUzroth,  125  Ind.  429. 

But  it  may  avoid  part  and  deny  part.  State,  ex  reL, 
White  V.  St.  Paul  &  Morristown  T.  P.  Co.,  92  Ind.  42; 
Colglazier,  Admr.,  v.  Colglazier,  117  Ind.  460. 

Neither  of  these  answers  states  facts  sufficient  to  with- 
stand a  demurrer,  as  an  answer  in  confession  and  avoid- 
ance, and  if  good  at  all,  they  are  so  only  because  they 
are  argumentative  denials. 

It  is  alleged  in  the  complaint  that  the  property  insured 
was  destroyed  by  a  cyclone  or  hurricane.  The  assurers 
deny  that  the  loss  was  occasioned  by  a  tornado,  cyclone 
or  hurricane,  but  that  it  was  caused  by  a  very  high  wind 
forcing  the  boat  against  it.  Is  this  not  a  confession  that 
a  tornado,  cyclone,  or  hurricane  caused  the  injury? 

The  words  tornado  and  hurricane  are  synonymous, 
and  mean  a  violent  storm,  distinguished  by  the  vehe- 
mence of  the  wind  and  its  sudden  changes.  While  the 
definition  of  a  cyclone  is,  *'A  rotatory  storm  or  whirl- 
wind of  extended  circuit."  Webster's  Unabridged  Dic- 
tionary. 

It  is  evident,  therefore,  that  a  hurricane  is  a  very  high 
wind.  That  the  hurricane  itself,  coming  in  contact  with 
the  building,  did  not  alone  cause  the  damage  is  not  ma- 
terial, but  if  it  caused  another  body  to  come  in  contact 
and  do  the  damage,  the  hurricane  would  be  the  direct 
and  controlling  cause.     The  special  allegations  as  to  the 
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cause  of  the  injury  are  inconsistent  with  the  allegations 
that  the  loss  was  not  occasioned  by  a  tornado,  hurricane, 
or  cyclone,  hence  they  control  such  general  allegation. 
Evansville,  etc.,  R.  R.  Co.  v.  Crist,  116  Ind.  446;  War- 
britton  v.  Demorett,  129  Ind.  346;  Moyer  v.  Fort  Wayne, 
etc.,  R.  R.  Co.,  132  Ind.  88. 

The  allegations  relative  to  the  investigation  by  the  as- 
sured and  the  insurer,  and  the  bringing  of  the  action  by 
the  assured  against  the  Cincinnati  and  Memphis  Packet 
Company,  did  not  show  a  release  of  appellee  from  liability, 
and  added  nothing  to  the  answer.  Neither  paragraph  of 
the  answer  was  good  for  any  purpose,  and  the  court  did 
not  err  in  sustaining  the  demurrers  thereto. 

Judgment  aflBlrmed. 

Piled  Nov.  9,  1893. 


No.  843. 

Mazelin  et  al.  v.  Rouyer  et  al. 

Appicllatb  Couet  Peacticb. — Sufficiency  of  Evidence. — The  Appellate 
Court  can  not,  on  appeal,  weigh  conflicting  evidence  to  ascertain 
the  real  facts,  bat  it  must  take  that  view  of  the  evidence  most  favor- 
able to  the  appellee,  and  affirm  the  judgment  if  there  be  evidence 
which  fairly  supports  the  finding. 

Tbust  and  Teustbe. — Power  of  Court  to  Remove  Trustee. — A  court  of 
chancery  has  power,  even  independent  of  any  statutory  provision, 
or  of  directions  contained  in  the  instrument,  to  remove  a  trustee  for 
good  cause. 

From  the  Marion  Circuit  Court. 
R.  Denny  and  N.  M.  Taylor,  for  appellants. 
A.  C.  Ayres,  A.  Q.  Jones,  E.  Marsh  and  W.  W.  Cook, 
for  appellees. 

Gavin,  C.  J. — ^The  appellant,  both  individually  aiul  ns 
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trustee  for  Victoria  Mazelin,  filed,  in  the  Marion  Circuit 
Court,  his  petitions  for  partial  distribution  of  the  assets 
of  the  estate  of  John  B.  Mazelin,  deceased. 

The  court  ordered  the  distribution  upon  the  execution 
of  a  proper  refunding  bond  by  the  legatees. 

In  requiring  this  bond,  the  court  but  followed  the 
plain  mandate  of  the  statute.     Section  2380,  R.  S.  1881. 

The  case  of  Smith,  Exec,  v.  Smith,  76  Ind.  236,  de- 
cides nothing  to  the  contrary. 

A  cross-complaint  was  filed,  seeking  the  removal  of 
the  appellant  Edward  Mazelin  from  his  position  as 
trustee  of  his  sister  Victoria.  No  question  is  made  as  to 
the  propriety  of  the  mode  of  procedure  adopted.  Upon 
the  issues  formed  on  the  cross-complaint,  in  which  there 
are  no  charges  of  want  of  integrity  or  misconduct  against 
the  appellant,  there  was  a  trial  before  a  probate  commis- 
sioner, who  recommended  appellant's  removal.  Upon  a 
subsequent  presentation  to  the  circuit  court,  there  was  a 
finding  and  judgment  against  appellant,  and  an  order  for 
his  removal  as  trustee. 

Numerous  technical  objections  have  been  urged  by 
appellee,  which  we  have  not  deemed  it  necessary  to  ex- 
amine. 

All  the  objections  argued  by  appellant,  to  the  action  of 
the  court,  arise  upon  the  question  of  the  sufficiency  of 
the  evidence.  There  are  nearly  600  pages  of  type-written 
matter  presented  to  us  as  the  evidence  in  the  cause. 
This  we  have  read  over  and  examined  with  care.  .The 
rule  is  thoroughly  established  that  this  court  can  not,  on 
appeal,  weigh  the  conflicting  evidence  to  ascertain  the 
real  facts,  but  that  it  must  take  that  view  of  the  evidence 
most  favorable  to  the  appellee,  and  if  there  be  any  evi- 
dence which  fairly  supports  the  verdict  or  finding,  then 
the  action  of  the  trial  court  must  be  sustained. 

Counsel  for  appellant  concede  the  correctness  of  the 
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rule,  but  strenuously  contend  that  it  is  not  applicable  in 
this  cause,  because  here  there  is  a  total  want  of  evidence. 
With  this  view,  however,  we  are  unable  to  agree.  •  No 
good  purpose  would  be  subserved  by  going  into  the  de- 
tails of  the  evidence  in  this  case.  It  is  an  unfortunate 
one  in  many  of  its  aspects,  but  keeping  in  mind  the  nar- 
row limit  allowed 'to  us,  as  an  appellate  tribunal,  for  the 
review  of  the  facts,  we  are  constrained  to  hold  that  there 
is  some  evidence  to  sustain  the  action  of  the  trial  court, 
and  its  determination  of  the  questions  involved  must  be 
considered  final.  It  is  well  settled  that  a  court  of 
chancery  has  power,  even  independent  of  any  statutory 
provision,  or  of  directions  contained  in  the  instrument, 
to  remove  a  trustee  for  good  cause.  Ex  Parte  Kilgore, 
120  Ind.  94;  People  v.  Norton,  9  N.  Y.  176;  Pomeroy 
Eq.  Jur.,  section  1086.  See,  also,  section  2980,  R.  S. 
1881. 

The  judgment  is  affirmed. 

Filed  Nov.  S,  1898. 


No.  911. 

The  Gbakd  Rapids  and  Indiana  Railroad  Company 

V,  Cox. 

iKTSRBoaATORiES  TO  JviLY ,—Befu8al  to  Submit. — When  Not  Available 
Error. — ^Where  answers  to  interrogatories  refused,  taken  in  connec- 
tion with  the  answers  made  to  interrogatories  sabmitted  to  the  jary , 
coold  not  have  controlled  the  general  verdict,  there  was  no  avail- 
able error  in  refusing  them. 

Same. — When  General  Verdict  Controlled  By. — It  is  only  when  the  an- 
swers to  interrogatories  are  absolutely  irreconcilable  with  the  gen- 
eral verdict  that  the  .general  verdict  will  be  controlled  by  them. 

InsTBUCTiONS  TO  JuKY. — Those  Given  not  in  Becord. — No  Qtiestion  as  to^ 
Those  Befueed. — Preeumption. — Where  instractions  given  are  not  in. 
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the  record,  no  available  question  is  presented  as  to  those  asked  and 
refused,  as  it  will  be  presumed  that  those  given  covered  all  proper 
points  included  in  those  refused. 

CoNTRiBUTOBY  NsGLiGBNCB. — Bailro<id  Crossing. — Exception  to  Bule 
Bequiring  Traveler  to  Stop  and  Listen. — A  person  approaching  a  rail- 
road crossing  is  required  to  look  and  listen,  because  it  is  the  part  of 
a  prudent  man  to  do  so,  for  the  reason  that  a  due  regard  for  his  own 
safety  requires  it.  If,  however,  the  facts  and  circumstances  under 
which  he  approaches  it  are  such  as  to  mislead  him,  and  such  as 
would  naturally  create  in  his  mind  a  sense  of  security  and  belief 
that  there  is  no  danger,  to  such  an  extent  that  a  man  of  prudence 
would  ordinarily  act  upon  it,  then  the  reason  and  rule  for  the  precau- 
tion fails,  as  where  one  railroad  train  follows  another,  at  a  high  rate 
of  8x>eed,  with  but  twelve  seconds  of  time  between  them,  the  view  of 
the  track  being  materially  obstructed. 

Samb. — Wken  a  Question  of  Law. — Question  of  Fact. — Where  the  facts 
are  undisputed,  and  but  one  legitimate  inference  can  be  fairly  drawn 
from  them,  the  court  may  take  the  question  of  negligence  from  the 
jury ;  but  if  the  undisputed  facts  are  of  such  a  character  that  differ- 
ent men  might  reasonably  and  fairly  base  upon  them  different  con- 
clusions, then  the  determination  of  the  question  is  for  the  jury. 

From  the  LaGrauge  Circuit  Court. 

T.  J.  O'Brien,  J.  II.  Campbell  and  F.  D.  Merritt,  for 

appellant. 

0.  L.  Ballou  and  J.  D.  Ferrall,  for  appellee. 

Gavin,  C.  J. — ^The  appellee  recovered  judgment  for 
injuries  received  in  a  collision  with  one  of  appellant's 
trains  at  a  highway  crossing. 

There  was  clearly  no  error  in  the  overruling  of  appel- 
lant's motion  for  judgment  on  the  answers  to  interrogato- 
ries returned  by  the  jury  with  their  general  verdict.  It  is 
only  when  the  answers  to  interrogatories  are  absolutely 
irreconcilable  with  the  general  verdict  that  the  general 
verdict  will  be  controlled  by  them.  Schaifner  v.  Kobert, 
2  Ind.  App.  409;  City  of  Greenfield  v.  State,  ex  rel.y  113 
Ind.  597;  Lockwood  v.  Rose,  125  Ind.  688. 

The  court  substituted  its  own  interrogatories  for  those 
prepared  by  appellant. 

By  those  interrogatories,  appellant's  counsel  say  they 
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would  have  shown  ''that  appellee  could  see  and  hear; 
that  he  lived  within  eighty  rods  of  the  crossing,  and  had 
crossed  over  and  been  acquainted  with  it  for  years,  and 
knew  the  situation;  that  he  was  in  a  top  buggy  with  the 
top  lowered;  that  it  was  about  ten  o'clock  at  night;  that 
there  was  a  bright  headlight  blazing  on  the  locomotive 
that  struck  him;  that  after  he  got  within  forty  feet  of  the 
track,  there  was  nothing  to  obstruct  his  view  of  the  track 
for  over  forty  rods  in  the  direction  of  the  approaching 
train,  and  from  at  least  thirty-six  feet  from  the  track  to 
the  track,  he  drove  in  the  glare  of  the  blazing  headlight 
and  must  have  been  at  least  ten  feet  from  the  track  when 
he  saw  the  light  approaching  fifty  feet  away. 

There  is,  in  the  interrogatories,  nothing  which  would 
have  developed  the  fact  that  he  drove  in  the  glow  of  the 
blazing  headlight  for  any  distance.  Even  though  at  forty 
feet  back  the  track  might  have  been  clear  to  the  view  for 
forty  rods,  at  the  relative  speed  of  the  train  and  appellant 
in  approaching  it,  the  train  could  have  been  only  120 
feet  distant.  Conceding  that  all  the  facts  proposed  to  be 
shown  and  called  for  by  the  interrogatories  were  true, 
still  they  would  not  be  sufficient  to  overturn  the  general 
verdict,  when  taken  in  connection  with  the  answers  made 
to  the  interrogatories  propounded  by  th«  court. 

Appellant's  own  breach  of  duty  and  its  own  conduct 
may  have  been  such  as  to  have  misled  appellee  and  to 
have  relieved  him  from  a  portion  of  that  diligence  which 
would  otherwise  have  been  required  of  him,  and  when 
finally  apprised  of  the  peril  in  which  he  had  been  placed 
the  jury  may  well  have  found  that  he  did  all  that  could 
reasonably  be  required. 

Where  the  answers  to  interrogatories  refused  could  not 
have  controlled  the  general  verdict,  there  is  no  avail- 
able error  in  refusing  them.  Indiana  Stone  Co.  v.  Stew- 
art, 7  Ind.  App.  563,  34  N.    E.    Rep.  1019;  Chicago, 
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etc.,  R,  R.  Go,  V.  Hedges^  Adrnx.,  105  Ind.  398;  Cleve- 
land, etc,,  R,  W,  Co,  V.  Asbury,  120  Ind.  289. 

The  instructions  given  by  the  court  are  not  properly 
in  the  record.  They  are  not  brought  in  by  bill  of  ex- 
ceptions, but  an  effort  is  made  to  save  the  exceptions 
under  section  535,  R.  S.  1881. 

To  do  this  it  has  long  been  held  that  it  is  absolutely 
essential  that  the  record  should  show  that  the  instruc- 
tions were  filed.  Section  533,  R.  S.  1881;  Louisville, 
etc.,  R.  W.  Co.  V.  Wright,  115  Ind.  378,  and  cases  there 
cited;  Supreme  Lodge,  etc.,  v.  Johnson,  78  Ind.  110;  Beem 
V.  Lockhart,  1  Ind.  App.  202;  Stames  v.  Schofield,  5  Ind. 
App.  4. 

The  record  in  this  case  nowhere  shows  that  the  in- 
structions were  filed.  According  to  the  authorities  above 
referred  to,  the  insertion  of  them  in  the  record  by  the 
clerk  is  not  sufficient. 

The  instructions  given  not  being  in  the  record,  no 
available  question  is  presented  as  to  those  asked  and  re- 
fused, as  it  will  be  presumed  that  those  given  covered 
all  proper  points  included  in  those  refused.  Close  v. 
McTntire,  120  Ind.  262;  Puett  v.  Beard,^Q  Ind.  104. 

Counsel  contend  that  the  evidence  fails  to  show  free- 
dom from  contributory  negligence  upon  the  part  of 
plaintiff. 

There  was  evidence,  either  direct  or  circumstantial, 
tending  to  show  the  following  state  of  facts:  Appellee 
was  familiar  with  the  crossing,  which  was  a  country 
crossing  over  a  single  track  approached  at  a  down  grade 
on  the  highway.  About  nine  o'clock  at  night,  he  drove 
toward  the  crossing,  riding  in  a  buggy  with  the  top 
down.  Knowing  a  train  was  about  due,  he  listened  and 
heard  it,  checked  up  his  horse  to  a  slow  walk,  and  when  he 
was  one  hundred  feet  from  the  crossing  the  train  passed. 
His  horse  then  started  up  in  a  trot.     Appellee  drove  on> 
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without  looking  further,  until  his  horse's  feet  were  almost 
on  the  track,  and  his  body  perhaps  ten  feet  from  it,  when 
he  saw  another  train  within  apparently  about  fifty  or 
fiixty  feet,  coming  at  fifteen  or  twenty  miles  per  hour. 
Believing  this  to  be  his  only  chance  for  escape,  he  struck 
his  horse  with  the  lines,  and  was  caught  by  the  train  as 
he  crossed  the  track.  The  train  approached  without 
giving  the  statutory  signals,  and  without  appellee's  hear- 
ing it.  The  road  was  narrow,  making  it  very  diflficultto 
turn  or  back  near  the  track.  Both  the  road  and  the 
railroad  ran  through  cuts,  so  that  the  approaching  train 
could  not  be  seen  until  the  traveler  was  within  thirty- 
five  feet  of  the  crossing.  The  rear  train  was  three  hun- 
dred feet  behind  the  first  train,  or,  measured  in  time, 
it  was  only  twelve  seconds  behind. 

Appellant  claims  that  the  failure  to  look  and  see  when 
he  could  have  seen,  is  necessarily  such  contributory  neg- 
ligence upon  the  part  of  appellee  as  defeats  his  recovery. 
The  jury  was  justified  in  finding,  that  appellee  was  ap- 
proaching the  crossing  with  proper  care  and  upon  the 
lookout  when  the  first  train  passed;  that  when  it  passed, 
he  was  thereby  led  to  believe  that  no  other  train  was 
within  such  distance  as  to  place  him  in  danger  in  cross- 
ing. He  saw  the  train  when  ten  feet  from  the  railroad. 
He  could  have  seen  it  first  when  thirty-five  feet  away. 
His  failure  to  look  when  looking  would  not  have  availed, 
can  not,  of  course,  be  ascribed  to  him  as  negligence. 
The  only  negligence  then  possible  was  during  the  time 
he  passed  over  this  twenty-five  feet,  which  would  occupy, 
at  the  proved  rate  of  five  miles  per  hour,  less  than  four 
seconds  of  time. 

Under  such  circumstances,  can  it  be  said  that  the  fail- 
ure to  look  was  contributory  negligence  per  set 

It  is  conceded  by  counsel  that  it  is  the  law  in  Indiana 
Vol.  8—8 
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that,  ordinarily,  a  traveler  approaching  a  railroad  cross- 
ing is  required  to  look  and  listen  for  approaching  trains, 
and  that  when  his  neglect  to  do  so  contributes  to  the  ac- 
cident, it  is  contributory  negligence,  and  prevents  a  re- 
covery. Thornton,  by  Next  Friend,  v.  Cleveland,  etc,,R. 
W.  Co,,  131  Ind.  492;  Mann  v.  Belt  R,  R.  and  Stock  Yard 
Co,,  128  Ind.  138;  Baltimore,  etc,  R.  R,  Co,  v.  Walbom, 
Admr,,  127  Ind.  142;  Cadwallader  v.  Louisville,  etc,  R. 
W,  Co,,  128  Ind.  518;  Ohio,  etc,  R.  W,  Co.  v.  Hill, 
Admx,,  117  Ind.  56;  Cincinnati,  etc,  R,  W,  Co,  v. 
Grames,  34  N.  E.  Rep.  714. 

It  is  also  true  that  while  the  failure  to  give  the  statu- 
tory signals  is  per  se  negligence  upon  the  part  of  the 
railroad  company,  yet  such  failure  will  not,  of  itself,  re- 
lieve the  traveler  from  the  exercise  of  due  care  upon  his 
part.  Cleveland,  etc,  R.  W,  Co,  v.  Harrington,  131 
Ind.  426;  Cadwallader  v.  Louisville,  etc,  R,  W.  Co,, 
supra. 

There  is,  however,  a  well  recognized  exception  to  the 
rule  requiring  that  the  traveler  shall  look  for  approach- 
ing trains,  and  this  exists  when  he  has  been,  by  conduct 
and  fault  of  the  company,  misled  and  thrown  off  his 
guard,  and  thus  prevented  from  taking  the  precaution 
which  he  would  otherwise  have  observed. 

A  man  approaching  a  railroad  crossing  is  required  to 
look  and  listen,  for  the  reason  that  it  is  the  part  of  a  pru- 
dent man  to  do  so,. because  a  due  regard  for  his  own  safety 
requires  it.  If,  however,  the  facts  and  circumstances  un- 
der which  he  approaches  it  are  such  as  to  mislead  him, 
and  such  as  would  naturally  create  in  his  mind  a  sense  of 
security  and  belief  that  there  is  no  danger,  to  such  an 
extent  that  a  man  of  prudence  would  ordinarily  act  upon 
it,  then  the  reason  for  the  precautions  fails. 

This  exception  to  the  general  rule  does  not  mean  that 
the  traveler  is  relieved  from  the  exercise  of  due  care,  but 
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it  simply  means  that  the  quantum  of  care  required  from 
the  traveler  may  be  lessened  by  the  acts  and  conduct  of 
the  railroad  company,  which  create  and  justify  in  his 
mind  the  belief  that  he  can  safely  dispense  with  a  portion 
of  that  diligence  ordinarily  required. 

It  is  said,  in  Chicago,  etc,  R.  R.  Co.  v.  Hedges,  Admx., 
supra:  '*A  prudent  man's  attention  may  be  diverted 
so  that  he  will  fail  to  look  and  listen,  and  the  evidence 
may  be  such  as  to  make  it  proper  to  leave  to  the  jury  the 
question  whether  it  was  negligence  for  him  to  so  fail. 
There  may  be  circumstances  which  excuse  the  taking  of 
the  usually  necessary  precaution  of  looking  and  listen- 
ing/' 

This  language  was  used  while  considering  the  correct- 
ness of  an  instruction  which  gave  to  the  jury  the  general 
rule,  and  then  added:  '*If,  however,  in  this  case,  you 
shall  find  from  the  evidence  that  the  deceased  was  thrown 
off  his  guard  and  induced  to  refrain  from  taking  this 
precaution  by  seeing  the  defendant's  engine  pass  the 
crossing  immediately  before  he  stepped  upon  the  rail- 
road track,  I  will  submit  to  you  the  question  whether 
or  not,  under  all  the  circumstances  then  surrounding 
the  deceased,  he  was  guilty  of  negligence." 

Of  this  instruction  it  is  finally  said:  **If  there  was 
any  evidence  tending  to  show  that  the  plaintiff's  intestate 
was  thrown  off  his  guard  by  such  means  as  might  have 
such  effect  upon  an  ordinarily  prudent  man  (and  we 
think  there  was  some  such  evidence),  it  was  not  wrong 
to  submit  to  the  jury  the  question  of  contributory  negli- 
gence," 

In  passing  again  upon  this  same  case  in  118  Ind.  5, 
Judge  Mitchell  holds  that  on  the  facts,  as  found  spe- 
cially, the  deceased  was  not  in  fact  misled,  because  the 
one  train  did  not  follow  the  other  until  after  several 
minutes,  and  the  deceased  was  himself  perfectly  familiar 
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with  the  custom.  The  court,  however,  clearly  recognizes 
that  such  a  case  might  be,  saying:  ''His  attention  was 
not  distracted  by  one  train  following  so  close  upon  an- 
other, without  warning,  as  to  mislead  him  or  throw  him 
off  his  guard.'' 

In  Ohio,  etc,  R.  W.  Co.  v.  Hill,  Admx,,  supra,  it  is 
said:  * 'There  are  cases  where  there  may  be  a  recovery, 
although  the  plaintiff  may  have  gone  .upon  the  track 
without  looking  and  listening  for  approaching  trains,  as 
the  above  stated  rule  requires,  as,  for  example,  where, 
by  the  negligence  or  misconduct  of  the  railway  company, 
.  another  is  suddenly  put  in  peril,  and  when  in  such  peril, 
and  acting  under  the  impulse  of  apparently  well  grounded 
fear,  seeks  to  escape;  or  where  the  railway  company 
acting  through  its  servants,  by  its  own  negligent  or 
wrongful  acts  or  omissions,  throws  the  plaintiff  off  his 
guard;  or  where  it  so  acts  as  to  invite  him  to  go  upon 
the  track,  or  to  create  the  impression  that  there  is  no 
danger  when,  in  fact  there  is." 

In  Cadwallader  v.  Louisville,  etc.,  R.  W.  Co.,  supra, 
where  a  footman  entered  upon  the  track  without  look- 
ing, Coffey,  Judge,  uses  this  language:  '*Had  the 
flagman  done  anything  to  induce  the  appellant  to  at- 
tempt a  crossing  at  the  time  she  was  hurt,  or  anything 
to  throw  her  off  her  guard,  then  the  question  of  her  neg- 
ligence would  have  been  a  question  for  the  jury.  Chi* 
cago,  etc.,  R.  R.  Co.  v.  Hedges,  Admx.,  supra. '* 

In  Cleveland,  etc.,  R.  W.  Co.  v.  Harrington,  supra, 
the  same  judge  says:  ''In  the  absence  of  some  evi- 
dence to  the  contrary,  we  think  the  appellee  had  the 
right  to  presume  that  the  appellant  would  obey  the  city 
ordinance  and  would  not  run  its  trains  at  a  greater  rate 
of  speed  than  four  miles  an 'hour  at  the  point  where  the 
injury  occurred,  and  while  the  wrongful  conduct  of  the 
appellant  in  this  regard  would  not  excuse  her  from  the 
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exercise  of  reasonable  care,  yet  in  determining  whether 
she  did  use  such  care,  her  conduct  is  to  be  judged  in  the 
light  of  such  presumption."  See,  also,  Chicago,  etc.,  R. 
R.  Co.  V.  Boggs,  101  Ind.  522,  and  Pennsylvania  Co.  v. 
Stegemeier,  Admx.,  118  Ind.  305. 

In  Evanlville,  etc.,R.  R.  Co.  v.  Marohn,  34 N.  E.  Rep. 
27,  6  Ind.  App.  646,  this  court  approved  the  language 
quoted  from  Ohio,  etc.,  R.  W.  Co.  v.  Hill,  Admx.,  supra. 

In  Eichel  v.  Senhenn,  2  Ind.  App.  208,  it  approved 
the  principle  of  the  case  of  Chicago,  etc.,  R.  R.  Co.  v. 
Hedges,  supra. 

From  these  authorities  it  is  plain  that  our  court  has 
repeatedly  recognized  the  existence  of  the  exception  to 
the  general  rule,  and  that  where  the  traveler  is  deceived 
and  thrown  off  his  guard  by  the  conduct  and  fault  of  the 
company,  he  may  be  deemed  to  have  been  in  the  exercise 
of  proper  care  without  taking  all  the  precautions  which 
would  otherwise  be  required. 

In  Cleveland,  etc.,  R.  W.  Co.  v.  Harrington,  supra, 
the  Supreme  Court  refused  to  adjudge  it  to  be  negli- 
gence as  a  matter' of  law,  for  a  traveler  on  foot  to  fail  to 
look  and  see  an  approaching  train  after  she  was  within 
thirty-seven  feet  of  the  track. 

The  circumstances  in  the  case  of  French  v.  Taunton, 
etc.,R.  R.,  116  Mass.  537,  were  quite  similar  to  this  case. 

The  company  was  there  making  a  flying  switch.  A 
woman  approached  the  track,  driving  in  her  carriage 
at  the  rate  of  four  or  five  miles  an  hour.  She  saw  a 
train  pass,  and  drove  on  to  the  track  without  stopping  or 
looking.  Her  carriage  was  struck  by  a  flat  car  which 
had  been  detached  from  the  train  and  was  following  it. 
At  a  point  forty-six  feet  from  the  track,  she  could  have 
seen  up  the  track  forty-six  Sect.  At  thirty  feet  from  the 
crossing  she  could  have  seen  up  the  track  for  a  long  dis- 
tance.    She  did  not  look,  because  she  did  not  suppose 
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one  train  would  follow  so  closely  upon  another.  It  was 
held  that  the  question  of  her  due  care  was  properly  for 
the  jury.  This  cfiise  was  followed  in  Oriifin  v.  Boston, 
etc.,  R.  R.  Co.,  148  Mass.  143. 

Ferguson  v.  Wisconsin,  etc.,  R.  R.  Co.,  19  Am.  and 
Eng.  Ry.  Cases,  285,  supports  the  same  doctrine,  which 
is  followed  by  Ward  v.  Chicago,  etc.,  R.  W.  Co.,  55  N. 
W.  Rep.  771,  where  it  is  said  with  reference  to  a  similar 
accident:  '*The  plaintiff  did  not  look  in  the  direction 
of  this  car  coming.  He  was  watching  and  waiting  for 
the  train  to  pass.  His  attention  was  diverted  from  that 
direction,  and  as  soon  as  the  train  was  over  and  away 
from  the  crossing.  *  not  supposing  or  having  any  reason 
to  expect  or  think  that  this  detached  car  was  following 
after  the  train.  No  ordinarily  reasonable  man  would 
have  so  expected  or  thought,  situated  as  the  plaintiff  was. 
The  duty  of  a  traveler  before  crossing  a  railway  to  look 
both  ways  and  listen  depends  upon  the  conditions  that 
he  might  reasonably  expect  the  coming  of  a  train  at  any 
and  all  times,  and  that  his  attention  is  not  reasonably 
arrested  or  diverted." 

In  Breckenfelder  v.  Lake  Shore,  etc.,  R.  W.  Co.,  79  Mich. 
560,  the  deceased  was  struck  by  a  detached  car,  which  he 
did  not  look  for,  relying  upon  the  train's  having  passed 
the  crossing  shortly  before.  The  court  held  the  question 
of  care  properly  submitted  to  the  jury. 

Thus,  we  find  this  exception  to  the  general  rule  recog- 
nized by  our  own  cases,  and  those  of  other  States  as 
well. 

No  man  would  naturally  expect  that  one  railroad  train 
should  follow  another,  at  a  high  rate  of  speed,  with  but 
twelve  seconds  of  time  between  the  two.  Such  a  reckless 
disregard,  both  of  their  own  safety  and  of  the  interests  of 
their  employers,  no  man  would  ordinarily  expect. 

"It  certainly  is  negligence  to  create  an  appearance  of 
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safety  where  there  is,  in  fact,  danger,  and  such  a  false  ap- 
pearance is  created  when  one  train  follows  another  so 
closely  as  not  to  allow  time  for  giving  the  signals  pre- 
scribed by  statute."  Chicago,  etc.,  R.  R,  Co.  v.  BoggSy 
supra. 

It  is  only  where  the  facts  are  undisputed,  and  where 
but  one  legitimate  inference  can  be  fairly  drawn  from 
them,  that  the  court  is  authorized  to  take  the  question 
away  from  the  jury.  Even  though  the  facts  be  undis- 
puted, if  they  are  of  such  character  as  that  different 
men  might  reasonably  and  fairly  base  upon  them  dif- 
ferent conclusions,  then  the  determination  of  the  ques- 
tion is  for  the  jury.  Citizens'  Street  R.  R,  Co,  v.  Spahr, 
7  Ind.  App.  23, 9?  N.  E.  Rep.  446,  and  cases  there  cited; 
Cincinnati,  etc.,  R.  W.  Co.  v.  Grames,  8  Ind.  App.  112, 
34  N.  E.  Rep.  613. 

In  accordance  with  this  principle,  and  under  the  facts 
of  this  case,  we  think  it  was  for  the  jury  to  determine 
whether  or  not  appellee  was  in  the  exercise  of  due  care, 
whether  or  not  he  was  deceived  and  thrown  off  his  guard 
by  appellant's  breach  of  duty,  and  whether  or  not  he 
had  a  right  to,  and  did,  rely  upon  the  false  appearance  of 
safety  produced  by  appellant,  and  whether  or  not  his 
failure  to  look  and  see  during  the  four  seconds  of  time 
in  which  he  might  have  done  so  was  contributory  negli- 
gence. 

It  can  not  be  said  that,  because  he  saw  the  train  before 
he  was  actually  on  the  track,  he  was  therefore  necessarily 
guilty  of  negligence  in  trying  to  cross.  When  a  man  is 
suddenly,  without  his  own  fault,  confronted  with  an  im- 
minent peril  by  reason  of  another's  fault,  the  law  does 
not  require  from  him  the  same  coolness  and  wise  deter- 
mination which  might  otherwise  be  deemed  necessary, 
and  it  is  ordinarily  for  the  jury  to  say  whether  he  acted 
with  due  care  when  thus  brought  face  to  face  with  the 
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unexpected  danger.  Louisville,  etc.,  R,  R.  Co.  v.  Kelly, 
6  Ind.  App.  545,  33  N.  E.  Rep.  1103;  Woolery,  Admr.,  v. 
Louisville,  etc.,  R.  W,  Co.,  107  Ind.  381;  Indianapolis, 
etc.,  R.  R.  Co.  V.  StotU,  Admr.,  53  Ind.  143. 

The  judgment  is,  therefore,  affirmed,  at  appellant's 
costs. 

Ross,  J.,  concurs  in  the  result,  but  not  in  all  the  rea- 
soning. 

Filed  Nov.  10, 1898. 


No.  1,136. 

COLTON    ET   AL.  V.  LeWIS    ET   AL. 

Appellate  Coubt  Pkactice. — Beversal  of  Judgment. — Special  Veraict. 
— New  Trial. — Question  of  Fact. — The  jury  are  the  exclusive  judges 
of  all  questions  of  fact ;  and  where  the  trial  court  has  overruled  a 
motion  for  a  new.  trial,  one  reason  for  which  was  that  the  verdict 
fails  to  find  all  the  facts  proven  by  the  evidence,  the  appellate  tri- 
bunal will  not  disturb  that  ruling  unless  it  clearly  and  affirmatively 
appears  from  uncontradicted  evidence  that  the  facts  established 
thereby,  if  stated  in  the  special  verdict,  would  have  authorized  a 
different  judgment. 

From  the  Warren  Circuit  Court. 

W.  L.  Rabourn,  for  appellants. 

J".  McCabe  and  E.  F.  McCabe,  for  appellees. 

Davis,  J. — ^This  suit  was  brought  by  the  appellants, 
who  alleged  in  their  complaint,  that  on  the  13th  day  of 
March,  1884,  appellees,  Lewis  and  wife,  conveyed  to  them, 
by  a  deed  containing  covenants  of  general  warranty, 
seven  hundred  and  fifty-four  acres  of  land  in  Lawrence 
county,  in  the  State  of  Tennessee;  that  the  covenant  of 
seisin  was  broken  in  this,  that  at  the  time  the  deed  was 
executed  one  Voss  was  in  the  adverse  possession  of  a  part 
of  the  tract  so  conveyed,  holding  the  same  by  title  para- 
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mount  to  that  of  the  grantors;  that  the  appellants  had 
never  obtained  possession  of  the  premises  so  adversely 
held,  and  that  they  had  thereby  sustained  damages,  for 
which  they  prayed  judgment. 

The  record  does  not  disclose  that  any  answer  was  ever 
filed.  The  cause  was  submitted  to  a  jury  for  trial,  and 
a  special  verdict  returned,  on  which  judgment  was  ren- 
dered in  favor  of  appellees. 

The  only  error  assigned  is  that  the  court  erred  in  over- 
ruling appellants'  motion  for  a  new  trial.  The  only 
reasons  discussed  are  that  the  verdict  is  contrary  to  law, 
contrary  to  the  evidence,  not  sustained  by  sufficient  evi- 
dence, and  that  it  fails  to  find  all  the  facts  proven  by  the 
evidence. 

The  evidence  is,  in  some  respects,  conflicting,  and  in 
others  it  is  indefinite  and  uncertain.  For  instance,  as 
we  understand  it,  the  description  of  the  seven  hundred 
and  fifty-four  acres  which  appellees  conveyed  to  appel- 
lants, begins:  ''Eight  poles  west  from  the  northwest 
corner  of  entry  No.  846,  in  the  name  of  Abner  Pillow, 
for  thirty  acres,"  and  the  deed  to  Voss,  which  is  claimed 
to  constitute  a  paramount  title  to  one  hundred  and  thirty- 
two  acres,  *in  the  northwest  corner  of  said  first  mentioned 
tract,  has  the  following  beginning:  *'A  part  of  entry 
No.  786,  in  the  name  of  Thomas  M.  Scott,  for  612  acres, 
granted  to  said  Scott  and  bounded  as  follows,  to  wit: 
Beginning  at  the  southwest  corner  of  said  entry  No.  786, 
thence,''  etc. 

It  is  earnestly  insisted,  by  counsel  for  appellees,  that 
there  is  no  ''evidence  in  the  record,  that  tends  even  re- 
motely to  establish  the  identity  of  the  parcels  described 
in  appellees'  deed  to  the  Coltons  and  the  deeds  to  Voss." 

There  is  evidence  in  the  record  tending  to  show  that 
appellees  were,  under  claim  of  ownership,  in  the  posses- 
sion of  seven  hundred  and  fifty-four  acres  of  land,  which 
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they  conveyed  to  appellants,  also  that  by  reason  of  the 
claim  of  ownership  of  said  Voss,  appellants  did  not  ac- 
quire or  hold  possession  of  one  hundred  and  thirty-two 
acres  of  land,  but  whether  the  description  in  the  deed  to 
Voss,  on  which  this  claim  was  based,  included  any  part 
of  the  real  estate  described  in  the  deed  executed  by  ap- 
pellants, does  not  clearly  appear  to  us.  The  fact  that 
there  is  ample  evidence  from  which  the  trial  court  or  jury 
might  have  drawn  the  inference  that  said  132  acres  was 
a  part  of  the  real  estate  described  in  the  deed  to  appel- 
lants, is  not  a  sufficient  reason  to  warrant  this  court  in 
disturbing  the  conclusion  reached  by  that  court. 

The  special  verdict  is,  it  is  true,  indefinite  and  uncer- 
tain, but  in  this  respect  the  verdict  harmonizes  with  the 
evidence.  Shelbyville,  etc,,  Turnpike  Co,y.  Green,  99  Ind. 
205. 

The  jury  are  the  exclusive  judges  of  all  questions  of 
fact.     Brazil  etc,,  Coal  Co,  v.  Hoodlet,  129  Ind.  327. 

The  verdict  also  has  the  approval  of  the  trial  court. 
Madison,  etc,  R.  R,  Co,  v.  Taffe,  37  Ind.  361;  Winslow 
V.  State,  5  Ind.  App.  306. 

It  is  conceded,  so  far  as  this  appeal  is  concerned,  that 
appellants  were  not  entitled  to  judgment  on  the  verdict. 
The  motion  for  a  new  trial  presents  the  question  as  to 
whether  appellants  were  entitled  to  recover  on  the  evi- 
dence. Had  the  trial  court  been  of  the  opinion  that,  on 
the  evidence,  appellants  ought  to  recover,  it  would  have 
been  the  duty  of  that  court  to  sustain  the  motion  for  a 
new  trial.  The  trial  court  having  overruled  the  motion, 
this  court  will  not  disturb  that  ruling,  unless  it  clearly 
and  affirmatively  appears  from  uncontradicted  evidence, 
that  the  facts  established  thereby,  if  stated  in  the  ver- 
dict, would  have  authorized  a  judgment  in  favor  of  ap- 
pellants. In  this  case,  the  record,  in  the  condition  in 
which  it  comes  before  us,  does  not  convince  the  court 
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that  the  jury  erred  in  failing  to  find  and  return,  in  their 
verdict,  sufficient  material  facts,  under  the  issues,  as 
would  have  sanctioned  a  judgment  thereon  in  favor  of 
appellants. 

Judgment  affirmed. 

Filed  Nov.  8, 1893. 


No.  799. 
Kkesling  et  al.  v.  Doyle. 

lyffTBUCTiONS  TO  JuBY. — Befusal  to  Give, — When^not  Error, — Given  in 
Substance, — It  is  not  error  to  refuse  to  give  an  instruction  which  is 
as  fully  and  completely  covered  in  substance,  by  an  instruction 
given. 

Malicious  Prosecution. — Probable  Cause, — Malice.  —  Instruction  to 
Jury. — ^The  court,  in  an  action  for  malicious  prosecution,  instructed 
the  jury  that  in  determining  the  question  of  malice  and  want  of 
probable  cause,  they  might  take  into  consideration  certain  things, 
all  being  issuable  facts  and  proper  to  be  considered  by  the  jury  in 
determining  whether  the  prosecution  was  malicious  and  without 
probable  cause.    In  this  there  was  no  error. 

Evidence. — Objection^  When  not  Well  Made. — An  objection  to  evidence 
that  it  is  irrelevant  and  immaterial,  is  unavailable,  unless  the  evi- 
dence shows  on  its  face  that  it  is  incompetent. 

Same. — Malicious  Prosecution. — Record  of  a  Previous  Action. —  When 
Admissible. — In  an  action  for  malicious  prosecution,  the  record  of  a 
previous  action  is  admissible  in  evidence,  when  it  tends  to  prove 
or  disprove  malice  or  want  of  probable  cause. 

Same. — Joint  Objection, —  When  Unavailable. — Where  offered  evidence 
ia  admissible  against  one  of  two  or  more  parties,  it  is  not  error  to 
overrule  a  joint  objection  thereto. 

Same. — Public  Records. — Notice. — Public  records  are  notice  to  the 
world,  and  it  is  not  necessary  to  prove  that  a  person  has  examined 
a  record  in  order  to  bind  him  with  notice  of  its  contents. 

Same. — Conversation. — Real  Estate, — Rent. — Where  the  right  to  the 
possession  of  certain  land  is  in  litigation,  a  conversation  had  during 
such  time,  by  one  of  the  parties,  as  to  his  intention  to  rent  the  land, 
is  inadmissible. 
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From  the  Madison  Circuit  Court. 

F.  8,  Ellison^  for  appellants. 

W,  A.  Kitting er  and  L.  M.  Schwinn,  for  appellee. 

Ross,  J. — This  action  was  brought  by  the  appellee, 
against  the  appellants,  to  recover  damages  for  alleged 
malicious  prosecution.  There  was  a  trial  by  jury  and  a 
verdict  returned,  assessing  appellee's  damages  in  the  sum 
of  fifty  dollars,  upon  which,  after  overruling  a  motion  by 
the  appellants  for  a  new  trial,  judgment  was  rendered  for 
the  appellee.  But  one  error  is  assigned  in  this  court, 
viz:  the  overruling  of  the  appellants'  motion  for  a  new 
trial.  Many  reasons  were  assigned  in  the  motion  for  a 
new  trial,  which  we  will  consider  as  they  are  presented 
by  the  appellants. 

It  is  first  insisted  that  the  court  erred  in  refusing  to 
give  to  the  jury  the  following  instructions:  ''Unless  the 
evidence  shows  clearly  that  the  accusers  had  no  grounds 
for  the  proceedings  in  the  case,  only  a  desire  to  injure 
the  accused,  you  would  not  be  warranted  in  finding  for 
the  plaintiff."  The  appellee  insists,  not  only  that  the 
instruction  does  not  state  the  law  correctly,  but  that  no 
question  is  presented  on  this  appeal  concerning  it,  for 
the  reason  that  it  is  not  properly  in  the  record.  We 
deem  it  unnecessary,  at  this  time,  to  determine  either  of 
these  questions,  although  the  latter  objection  seems  to  be 
well  taken,  because  we  think  that  the  court,  by  its  own 
instructions,  fully  explained  to  the  jury  that  the  appellee 
must  prove,  in  order  to  recover,  not  only  that  the  crim- 
inal prosecution  was  begun  by  the  appellants  through 
malice,  but  also  that  at  the  time  they  began  such  prose- 
cution there  was  no  probable  cause  for  commencing  the 
same.  The  instruction  given  by  the  court  was  as  full 
and   complete   as   that   asked  by  the   appellants.     The 


T'-'-l  ■ 


MAY  TERM,  1893.  45 

Keeeling  et  al,  v.  Doyle. 

court  was  not  bound  to  reinstruct  upon  the  same  branch 
of  the  case. 

Instruction  numbered  three,  of  those  given  by  the  court 
of  its  own  motion,  is  objected  to  by  appellants,  it  beiilg 
insisted  that  the  court  therein  directs  the  jury  that  if 
they  found  certain  facts  to  be  true,  they  would  be 
justified  in  finding  that  the  appellants  began  the  prose- 
cution maliciously,  and  without  probable  cause.  We 
can  not  give  such  a  construction  to  the  instruction.  The 
court,  by  this  instruction,  simply  told  the  jury  that  in 
determining  the  question  of  malice  and  the  want  of  prob- 
able cause,  they  might  take  into  consideration  certain 
things,  but  the  court  does  not  say  that  the  finding  of  any 
given  state  of  facts  as  true,  would  constitute  malice  or 
want  of  probable  cause.  All  of  the  issuable  facts  stated 
in  the  instruction  were  proper  to  be  considered  by  the 
jury,  in  determining  whether  or  not  such  prosecution  was 
malicious  and  without  probable  cause. 

Other  instructions  are  assailed,  but  we  find  no  error 
in  them.  In  fact,  the  court,  construing  all  of  the  in- 
structions together,  seems  to  have  stated  the  law  clearly 
and  suflBciently. 

It  is  next  insisted  that  the  court  below  erred  in  admit- 
ting in  evidence  the  complaint,  amended  complaint,  and 
judgment  rendered  in  an  action  brought  by  Isabella 
Doyle  and  the  appellant  James  Doyle  against  the  appel- 
lee, in  ejectment.  The  only  objection  made  by  the  ap- 
pellants to  the  introduction  of  this  evidence  was  that 
it  was  irrelevant  and  immaterial.  Such  an  objection  is 
too  general,  unless  the  evidence,  on  its  face,  shows  that 
it  is  incompetent.  Heap  v.  Parrishj  104  Ind.  36;  Mc- 
Cullough  V.  Davis,  108  Ind.  292. 

The  evidence  was  clearly  competent  as  tending  to  show 
not  only  the  right  of  the  appellee  to  the  possession  of  the 
land  out  of  which  arose  the  prosecution  for  which  dam- 
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ages  are  asked  in  this  action,  but  also  to  show  malice  and 
want  of  probable  cause  on  the  part  of  the  appellant  James 
Doyle  in  the  prosecution.  If,  as  counsel  insists,  the 
evidence  was  not  admissible  against  one  of  the  appel- 
lants, he  should  have  objected  separately  to  its  introduc- 
tion, for  a  joint  objection  by  him  with  his  codefendant 
as  against  whom  the  evidence  was  admissible,  raises  no 
question  upon  which  he  can  predicate  error.  If  the  evi- 
dence was  admissible  for  any  purpose  against  either  of 
the  appellants,  the  overruling  of  a  joint  objection  thereto 
is  not  error.  It  is  true  that  the  appellant  Keesling  was 
not  a  party  to  the  action  in  ejectment,  yet  he  was  bound 
to  take  notice  of  it,  for  the  reason  that  he  acquired  his 
rights,  if  any  he  had,  to  the  possession  of  the  property 
through  said  James  and  Isabelle  Doyle.  Public  records 
are  notice  to  the  world,  and  it  is  not  necessary  to  prove 
that  a  man  has  examined  a  record  in  order  to  bind  him 
with  notice  of  its  contents.  If  the  record  is  one  which 
it  was  his  duty  to  take  notice  of,  he  will  be  presumed  to 
know  its  contents.  The  judgment  of  a  court  of  record  is 
such  that  every  person  is  bound  to  know  its  contents 
when  dealing  with  those  against  whom  such  judgments 
had  been  rendered. 

It  is  also  urged  that  the  court  erred  in  refusing  to  ad- 
mit evidence  of  a  certain  conversation  between  the  appel- 
lee and  the  appellant  James  Doyle,  had  in  1890,  concern- 
ing the  intention  of  the  appellee  to  rent  the  farm  of  said 
James  and  Isabelle  Doyle  for  another  year.  This  evi- 
dence was  clearly  incompetent,  for  the  right  to  possession 
of  the  farm  was  in  litigation  when  the  prosecution  was 
commenced,  and  was  afterwards  determined  in  favor  of 
the  appellee.  It  is  clear,  therefore,  that  this  evidence 
could  be  introduced  for  no  purpose  other  than  to  show  a 
right  of  possession  to  the  property  in  the  appellant 
Keesling,  which,  in  effect,  would  be  to  impeach  that 
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judgment.  The  cases  cited  by  appellants  have  no  appli- 
cation in  this  case,  for  the  reason  that  the  right  of  the 
appellee  to  the  possession  of  the  property  had  been  ad- 
judicated under  a  claim  of  right  superior  to  any  claim  of 
appellant  Keesling;  both  parties  claiming  the  right  of 
possession  through  the  same  source.  The  evidence  of 
the  appellant  Keesling  shows  that  he  was  conversant 
with  the  claims  of  the  appellee  prior  to  the  filing  of  the 
affidavit  charging  him  with  the  supposed  trespass,  and 
that  he  knew  that  if  the  appellant  James  Doyle  was  de- 
feated in  his  action  in  ejectment  then  pending  against 
the  appellee,  he,  Keesling,  had  no  right  to  possession. 
All  of  counsel's  argument  that  appellant  Keesling  was  in- 
nocent of  malice  and  begun  the  prosecution  in  good 
faith,  is  not  sustained  by  the  verdict  of  the  jury.  The 
jury,  after  hearing  all  the  evidence,  by  which  it  clearly 
appears  that  the  appellants  were  acting  together,  and 
that  appellant  Keesling  knew  of  appellee's  rights  and 
claims,  found  that  the  prosecution  was  maliciously  begun 
and  without  probable  cause. 

The  evidence  is  sufficient  to  sustain  the  verdict. 

Judgment  affirmed. 

Filed  Nov.  3, 1893 ;  petition  for  a  rehearing  overraled  Nov.  24, 1893. 


No.  1,146. 

The  Lake  Erie  and  Western  Railroad  Company  v. 

Griffin. 

Plsadino. — Corporate  Existence. — When  Sufficiently  Shown, — ^Where 
an  action  is  brought  against  a  defendant  implying  a  corporation, 
the  complaint  need  not  expressly  allege  that  the  defendant  is  a  cor- 
poration. 

^AU^.^Bailroad.—AUoufing  Fire  to  Escape  from  Bight  of  Way. — Negli- 
gmce,  General  Allegation  of. — In  an  action  for  damages  against  a 
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railroad  company,  for  allowing  fire  to  escape  from  its  right  of  way, 
etc.,  the  complaint  is  sufficient  where  it  charges  negligence  in  geni 
eral  terms,  without  alleging  the  specific  acts  constituting  the  negli- 
gence ;  and  the  same  is  true  as  to  the  freedom  of  plaintiff  from  con- 
tributory negligence. 
Railroad. — Fire  Escaping  from  Bight  of  Way. — Insurance  Indemnity  no 
Defense. — Where,  by  the  actionable  negligence  of  a  railroad  com- 
pany, fire  escapes  from  its  right  of  way  to  adjoining  property,  which 
is  thereby  consumed,  the  owner  of  such  property  can  recover  his 
entire  loss  from  such. company,  without  regard  to  the  amount  of  in- 
surance that  may  have  been  paid  to  him  thereon. 

From  the  Benton  Circuit  Court. 

W.  E.  Hackedorn,  T,  L.  Merrick  and  /.  H.  Phares, 
for  appellant. 

D.  Fraser  and  W,  H,  Isham,  for  appellee. 

Davis,  J. — ^Tliis  action  was  brought  by  appellee  against 
appellant,  to  recover  damages  occasioned  by  the  negligent 
acts  of  appellant's  agents  and  employes  in  setting  fire 
upon  its  track  and  right  of  way,  and  negligently  allow- 
ing said  fire  to  escape  to  appellee's  premises,  destroying 
his  meadow,  hay  and  corn. 

Appellant  answered  by  general  denial,  and  also  by  set- 
off on  account  of  money  paid  to  appellee  by  an  insurance 
company.  A  trial  by  the  court  resulted  in  judgment  for 
appellee. 

The  errors  assigned  are: 

1.  That  the  court  erred  in  overruling  appellant's  de- 
murrer to  the  complaint. 

2.  That  the  court  erred  in  sustaining  appellee's  de- 
murrer to  the  second  paragraph  of  appellant's  answer. 

3.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

The  first  objection  urged  to  the  complaint  is  that  it 
fails  to  charge  ** that  appellant  was  a  railroad  corpora- 
tion owning  and  operating  its  railroad  at  the  time  the 
fire  was  set  out."     It  is  alleged  in  the  complaint  ''that 
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the  defendant  is  a  railroad  corporation  doing  business  in 
the  State  of  Indiana,  and  owning  and  operating  a  rail- 
road through  Benton  county,  and  in  and  through  plain- 
tiff's lands  adjacent  thereto;  that  on  the  20th  day  of  De- 
cember, 1890,  the  defendant  company,  in  the  operation 
of  its  trains  and  locomotives,  carelessly  and  negligently 
set  fire,"  etc. 

The  complaint  in  this  respect  is  sufficient.  The  ob- 
jection thereto  is  not  tenable.  The  averments  in  rela- 
tion to  the  corporate  nature  of  appellant  are  stronger- 
than  necessary.  The  rule  is  that  where  an  action  is 
brought  against  a  defendant  in  a  name  implying  a  cor* 
poration,  the  complaint  need  not  expressly  allege  that  the 
defendant  is  a  corporation.  Adams  Expreas  Co,  v.  Hill, 
43  Ind.  157;  Indianapolis  Sun  Co,  v.  Horrell,  53  Ind.  527. 

The  next  objection  is  that  it  does  not  sufficiently  aver 
that  appellant  negligently  suffered  or  caused  the  fire  to 
escape  from  its  right  of  way  to  appellee's  premises.  The 
allegation  on  this  point  is  ''that  said  fire  also,  by  the 
carelessness  and  negligence  of  defendant,  was  allowed  to, 
and  did,  spread  from  defendant's  right  of  way  to  the 
plaintiff's  meadow,  and  burned,"  etc.  A  complaint  is 
sufficient,  in  such  case,  to  withstand  a  demurrer,  where  it 
charges  negligence  in  general  teri^jvithout  alleging  the 
specific  acts  constituting  the  negligence.  Ohio,  etc.,  R. 
W,  Co,  V.  Craycraft,  5  Ind.  App.  335. 

The  further  objection  is  made  that  the  complaint  fails 
to  aver  that  the  loss  resulted  without  the  negligence  of 
the  plaintiff.  The  general  allegation  is  made  that  the 
plaintiff  was  ''without  any  fault,  blame  or  negligence." 
This  was  sufficient.  Chicago,  etc.,  R,  R.  Co.  v.  Barnes, 
2  Ind.  App.  213. 

It  is  next  insisted  that  the  court  erred  in  sustaining 
appellee's  demurrer  to  the  second  paragraph  of  answer. 
Vol.  8—4 
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The  rule  is  well  settled  that  where,  by  the  actionable  neg- 
ligence of  a  railroad  company,  fire  escapes  from  its  right 
of  way  to  adjoining  property,  which  is  thereby  consumed, 
the  owner  of  such  property  can  recover  his  entire  loss 
from  such  company  without  regard  to  the  amount  of  in- 
surance he  may  have  been  paid  thereon.  Cunningham 
V.  Evansville,  etc.,  R.  R.  Co.,  102  Ind.  478. 

The  answer  was  not  good,  either  as  a  set-off  or  defense 
in  bar  or  mitigation. 

The  only  remainining  error  that  has  been  discussed 
by  counsel  is  that  the  damages  assessed  are  excessive  '4n 
view  of  the  fact  that  appellee  has  already  received  one 
hundred  and  fifty  dollars  from  the  insurance  company 
for  the  same  loss.''' 

On  the  authority  cited  supra,  we  are  constrained  to  hold 
against  appellant  on  this  question. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Nov.  9,  1893. 


No.  882. 

Derby  bt  al.  v.  Morrison,  Administrator. 

Pleading. — Complaint,  Svfflciency  of. — Indemnity  Bond. — Failure  to 
Show  Bight  of  Action  in  Plaintiff. — A.,  as  attorney  for  B.,  received 
from  the  clerk  of  the  court  certain  money  as  the  distributive  share 
of  B.  in  her  father's  estate.  Because  of  certain  claims  made  upon 
him  by  others  who  asserted  a  right  to  the  funds  superior  to  B.'s,  A. 
refused  to  pay  the  fund  over  to  B.,  and  in  order  to  procure  the 
money  from  A.,  B.  and  her  husband  executed  an  indemnifying 
bond  to  A.,  payable  on  demand,  in  case  A.  should  be  ordered  to  re- 
pay the  money,  or  any  part  thereof,  to  any  claimant,  to  the  clerk  of 
the  court,  or  to  the  administrator  of  the  estate.  In  a  suit  by  C,  a 
claimant  against  the  estate,  B.  was  ordered  to  pay  over  the  money 
so  received  by  her  from  A.,  to  the  administrator  of  the  estate ;  and, 
on  failure  to  do  so,  the  administrator  instituted  suit  on  the  bond 
executed  to  A. 
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Held,  that  the  bond  having  been  executed  expressly  for  the  protection 
of  A.  alone,  the  complaint  was  insufficient  whicli  did  not  show  that 
it  had  been  assigned  or  transferred  to  plaintiff,  the  administrator. 

Saicb. — Insuffldeney  of  Facts, — Parties, — In  such  case,  the  fact  that  A. 
was  made  a  party  defendant  to  answer  to  his  interest,  does  not  aid 
the  complaint  in  showing  a  right  of  action  in  plaintiff. 

From  the  Hancock  Circuit  Court. 

W.  R.  Rough  and  Davis  &  Martz^  for  appellants. 
A.  C.  Ayrea  and  A,  Q.  Jones,  for  appellee. 

Gavin,  J. — ^The  appellee  brought  suit  upon  a  written 
bond  executed  by  the  appellants  to  one  James  A.  New. 
The  cause  was  tried  on  the  answer  of  general  denial  to 
the  complaint. 

The  bond  is  as  follows: 

"This  is  to  certify  that  I  and  my  wife,  Martha  A. 
Derry,  have  this  day  received  of  James  A.  New  the  sum 
of  six  hundred  and  twenty-five  dollars  ($625),  money 
collected  in  the  suit  of  Morrison,  administrator,  against 
Dean,  in  the  circuit  court  of  Marion  county,  and  that  I  am 
empowered  and  authorized  by  the  said  Martha  to  receive 
said  sum  of  said  New,  and  that,  whereas,  further,  a  suit 
is  instituted  in  the  Marion  Circuit  Court  against  said  New 
demanding  that  he  shall  return  said  money  to  the  clerk's 
office  of  said  county,  and  the  said  New  is  refusing  to 
turn  said  sum  of  money  over  to  me  on  account  thereof. 

"Now,  we  each  hereby  agree  and  bind  ourselves  unto 
said  James  A.  New  in  the  said  sum  of  $625,  in  case  he  is 
ordered  to  refund  or  repay  said  sum,  or  any  part  thereof, 
to  the  plaintiff  Noble  Warrum,  to  the  clerk  of  said  court 
or  to  the  administrator  of  said  estate;  that  we  will  pay 
said  New  said  sum  on  demand,  and  in  default  will  be 
liable  to  said  New  in  damages  to  that  amount. 

( Signed  )  '  'Joel  Derry, 

"Martha  Derry.'* 
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To  the  complaint  a  demurrer  for  want  of  facts  was 
overruled,  with  an  exception. 

The  following  are  the  facts  as  found  specially,  and  the 
conclusions  of  law  thereon: 

''First.  That  on  the  27th  day  of  June,  1884,  the  de- 
fendant  James  A.  New,  as  the  attorney  of  and  for  the  de- 
fendant Martha  Derry,  received  from  the  clerk  of  the 
circuit  court  of  Marion  county,  Indiana,  as  her,  the  said 
Martha's,  distributive  share  of  the  estate  of  her  father, 
John  C.  Atkinson,  deceased,  the  sum  of  $1,389. 

''Second.   That  afterwards,  on  the day  of , 

1884,  the  defendant  New,  as  the  attorney  of  the  defend- 
ant Martha  Derry,  as  and  for  a  part  of  the  money  so  re- 
ceived by  him  for  her,  as  above  found,  delivered  to  her 
his  check  on  bank  for  the  sum  of  $600,  and  also  sur- 
rendered for  cancellation  a  certain  promissory  note  for 
the  sum  of  $25,  which  had  been  executed  to  him  by  the 
def rudant  Joel  Derry,  in  part  consideration  for  his  serv- 
vices  as  the  attorney  for  said  Martha  in  the  suit  and 
matter  wherein  said  moneys  had  been  collected  and  re- 
ceived, and  that  at  the  time  the  defendants,  Martha  and 
Joel,  executed  to  the  defendant  New  the  written  instru- 
ment sued  on  and  set  out  in  the  amended  second  para- 
graph of  complaint  herein,  which  said  instrument,  in 
substance,  certifies.'* 

After  reciting  the  substance  of  the  contract  heretofore 
set  out,  the  finding  then  proceeds: 

"And  that  the  only  consideration  for  the  execution  of 
said  instrument  by  said  Martha  and  Joel  was  the  deliv- 
ery of  said  check  for  the  sum  of  $600,  and  the  surrender 
of  said  note  for  $25,  as  aforesaid. 

"Third.  That  after  the  execution  of  said  written  in- 
strument, on  the  3d  day  of  May,  1887,  in  the  certain  ac- 
tion pending  in  the  circuit  court  of  Marion  county  men- 
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tioned  in  said  instrument,  and  wherein  Noble  Warrum 
was  plaintiff,  and  Frank  W.  Morrison,  James  A.  New, 
Martha  Derry,  Logan  Galbreath,  and  Flora  Fishburn 
were  defendants,  said  court  did,  among  other  things 
therein,  order  and  decree  that  Utie  defendant  Martha 
Derry,  should,  within  sixty  days  thereafter,  pay  over  to 
Frank  W.  Morrison,  as  administrator  of  the  estate  of 
John  C.  Atkinson,  deceased,  the  moneys  so  received  by 
her  from  the  defendant  New,  as  hereinbefore  found  by 
tlie  court. 

"Fourth.  That  the  defendant  New  was  not  in  the  ac- 
tion named  in  the  last  finding  above,  nor  has  he  been 
in  any  action  by  any  court,  ordered  or  directed  to  assign, 
transfer  or  deliver  the  written  instrument  sued  on  and 
set  out  in  the  amended  complaint  herein,  to  the  plaintiff. 

'^ Fifth.  That  the  defendant  New  did  not,  at  any  time 
before  the  commencement  of  this  action,  nor  has  he  at 
any  time  since,  assigned,  transferred  or  delivered  to  the 
plaintiff  said  written  instrument  sued  on  herein,  other- 
wise than  by  the  institution  and  prosecution  of  this  pro- 
ceeding as  the  attorney  for  the  plaintiff  herein. 

"Sixth.  That  no  order  has  at  any  time  been  made  by 
the  Marion  Circuit  Court  for  the  repayment  to  Noble 
Warrum,  or  to  the  clerk  of  said  court  or  the  adminis- 
trator of  the  estate  of  said  John  Atkinson,  deceased,  by 
said  James  A.  New,  or  by  any  person  other  than  the  de- 
fendant Martha  Derry,  of  the  $625  so  found  to  have  been 
paid  the  said  defendant  by  said  New;  that  said  money 
was  so  paid  to  the  defendant  Martha  Derry,  as  a  part  of 
her  distributive  share  as  one  of  the  heirs  of  said  John  C. 
Atkinson,  deceased,  and  that  the  same  is  the  $625  men- 
tioned in  said  instrument  of  writing,  and  that  said  in- 
strument was  executed  to  secure  the  payment  of  the  same 
if  required  and  ordered  by  said  Marion  Circuit  Court  to 
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be  paid  by  said  New;  and  that  the  same  has  not  been  re- 
paid by  said  Martha  Derry  to  said  James  A.  New,  or  to 
the  clerk  of  said  Marion  Circuit  Court,  or  to  the  adminis- 
trator of  said  estate,  or  to  any  other  person,  but  is  now 
retained  by  her.         ^ 

"From  the  facts  so  found,  I  conclude  that  the  plaintiff 
is  entitled  to  recover  of  the  defendants,  Joel  Derry  and 
Martha  Derry,  said  sum  of  $625. 

"Wm.  H.  Martin,  Judge." 

The  facts  found  show,  that  there  were  in  the  hands  of 
New,  her  attorney,  certain  moneys  received  by  him  for 
appellee  Martha  Derry,  as  part  of  her  distributive  share 
in  her  father's  estate;  that  he  refused  to  pay  them  over 
to  her  because  of  certain  threatened  claims  upon  him 
made  by  others  who  asserted  a  right  to  the  funds  superior 
to  hers;  that  in  order  to  procure  the  moneys  from  him, 
she  executed  the  bond  sued  on,  payable  to  him,  wherein 
the  obligors  agree  to  pay  to  him  said  sum  on  demand 
*'in  case  he  is  ordered  to  refund  or  repay  said  sum,  or 
any  part  thereof,  to  the  plaintiff  Noble  Warrum,  to  the 
clerk  of  said  court,  or  to  the  administrator  of  said 
estate.'* 

It  is  expressly  found  by  the  court  that  New  never  has 
been  ordered  to  pay  this  money  to  Warrum,  nor  to  the 
clerk,  nor  to  the  administrator,  nor  to  any  one  else. 

We  are  unable  to  construe  this  bond  to  be  other  than 
a  simple  bond  of  indemnity  made  for  the  protection  of 
New.  Its  words  are  plain  and  unambiguous.  There  is 
in  it  not  the  least  hint  that  it  is  for  the  protection  of  the 
administrator  or  the  estate.  The  court  find  expressly  as 
a  fact  that  it  was  executed  to  protect  New.  There  is  no 
pretense  that  New  has  ever  been  ordered  to  refund  or  re- 
pay the  money,  or  damnified  in  any  manner.  If  he  has 
not,  no  cause  of  action  has  accrued  to  him  or  any  one 
else  upon  the  bond.     There  is  no  right  to  maintain  an 
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action  on  this  bond  shown  to  exist  in  favor  of  the  appel- 
lee, under  the  facts  as  found.  The  bond  is  executed  to 
New.  He  is  made  a  party  to  answer  to  his  interest,  but 
there  is  no  finding  of  its  transfer  to  appellee  in  any  man- 
ner whatever.  There  is  a  finding  that  he  was  not  or- 
dered to  transfer  it,  and  also  a  finding  that  he  never  did 
transfer  it  to  appellee  * 'otherwise  than  by  the  institution 
and  prosecution  of  this  proceeding  as  attorney  for  the 
plaintiff  herein,''  which  is  equivalent  to  a  finding  that 
he  did  not  transfer  it.  His  bringing  suit  in  appellee's 
name  could  not  be  a  transfer.  It  might  be  evidence  of 
a  transfer,  but  nothing  more. 

The  bond  having  been  executed  to  New  alone  and  there 
being  no  averment  that  it  had  been  assigned  or  transfer- 
red to  appellee,  his  complaint  is  bad.  Holman  v.  Lang- 
tree^  40  Ind.  349;  Green  v.  Louthainy  49  Ind.  139;  Rich- 
ardson V.  Snider,  72  Ind.  42$. 

The  fact  that  New  was  made  a  party  to  answer  to  his 
interest  does  not  aid  the  complaint  in  this  respect.  His 
presence  or  absence  as  a  party  does  not  affect  the  sufr 
ficiency  of  the  complaint,  on  a  demurrer  for  want  of  facts. 
Whether  he  is  made  a  party  or  not  is  immaterial  as  a 
©latter  of  pleading,  unless  the  question  is  raised  by  de- 
murrer for  defect  of  partie3  defendant.  Strong  v.  Down- 
ing, 34  Ind.  300;  Shane  v.  Lowry,  48  Ind.  205;  Leedyv. 
Nash,  67  Ind.  311. 

There  might  be  facts  such  as  the  insolvency  of  New,  • 
or  an  order  of  the  court  to  transfer,  and  refusal  by  him, 
which  might  enable  the  appellee  to  be  subrogated  to  the 
rights  of  New  in  the  bond,  but  none  such  are  alleged. 

Counsel  for  appellee  rely,  with  apparent  confidence, 
upon  the  case  of  Chandler  v.  Morrison,  Admr.,  123  Ind. 
254,  as  conclusive  of  this  cause  and  identical  with  it. 
We  are  unable  to  so  hold.  There  is  between  the  two 
cases  a  marked  and  wide  difference.     In  that  case  the 
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bond  was,  upon  its  face,  made  for  the  benefit  and  pro- 
tection of  Morrison  as  well  as  New.  It  was  therein  ex- 
pressly agreed  that  *'if  any  suit  shall  be  instituted  by  any 
pretended  creditor  of  said  estate  against  either  said  New 
or  said  Morrison,  arising  out  of  their  doings  in  said  es- 
tate, and  their  receipt  and  disbursement  of  said  funds, 
then  this  obligation  shall  protect  them  against  said  liti- 
gation or  liability  to  said  extent  of  $625.''  In  the  bond 
in  this  case  there  is  no  effort  to  protect  Morrison.  The 
question  there  arose  on  demurrer  to  the  complaint,  which 
alleged  that  in  a  suit  against  said  New  and  others,  said 
proceedings,  by  which  the  payment  of  said  money  to  the 
heirs  had  been  ordered,  had  been  set  aside,  and  said  New 
had  been  ordered  to  pay  to  the  clerk  all  said  moneys  in 
his  hands  and  all  notes  and  collaterals,  including  the 
bond  sued  on,  which  should  be  taken  by  the  adminis- 
trator for  the  benefit  of  said  estate,  and  that  under  said 
order  he  did  turn  said  bond  over  to  said  administrator. 
In  this  case,  there  was  no  order  against  New,  and  no 
transfer  by  him. 

There  are  other  averments  in  that  complaint  which 
evidently  influenced  the  mind  of  the  court,  and  which 
do  not  appear  in  the  facts  as  found  in  this  cause.  It  is, 
however,  unnecessary  to  go  into  these  in  detail.  We 
have  already  called  attention  to  essential  allegations  in 
that  complaint,  which  are  entirely  lacking  in  the  facts  as 
found  by  the  court  in  this  case,  and  which  supply  the 
very  things  which  are  wanting  here.  We  are,  therefore, 
of  the  opinion  that  the  court  erred  in  its  conclusions  of 
law. 

If  it  be  granted,  which  we  do  not  hold,  that  there  is  in 
the  complaint  a  sufficient  averment  of  an  order  of  the 
court  requiring  New  to  repay  this  money,  the  complaint 
is  still  bad  for  want  of  direct  averment  of  an  assignment 
or  transfer  of  the  bond  to  appellee. 
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The  judgment  is  reversed,  with  instructions  to  the 
court  to  sustain  the  demurrer  to  the  amended  second  par- 
agraph of  complaint,  with  leave  to  amend. 

Filed  May  10, 1893 ;  petition  for  a  rehearing  overroled  Nov.  7, 1893. 


No.  808. 

The  Evansvillk  and  Terre  Haute  Railroad  Com- 
pany V.  Keith  et  al. 

OoMMOH  Cabbieb. — L088  of  Qoods, —  When  Unnecessary  to  Aver  Want 
of  Contributory  Negligence, — In  an  action  against  a  common  carrier 
for  goods  destroyed  while  in  its  possession,  it  is  unnecessary  to  aver 
that  the  loss  was  not  occasioned  by  plaintifif's  negligence,  the  car- 
rier for  hire  being  an  insurer  against  loss  or  injury  from  whatever 
cause,  except  only  the  acts  of  Grod  and  the  public  enemy. 

Same. — Delivery,  What  Amounts  to, — Complaint^  Sufficiency  of, — In  such 
case,  the  complaint  is  sufficient  as  showing  a  delivery  of  the  goods 
(baled  hay)  intended  for  immediate  transportation,  which  alleges 
the  placing  of  the  goods,  in  a  condition  to  be  carried,  at  the  usual 
place  of  loading  the  same. 

Same. — Freight  Charges, — When  Prepayment  Waived, — Liability. — 
While  a  common  carrier  is  not  bound  to  receive  freight  for  trans- 
portation aotil  the  charges  therefor  have  been  paid,  the  right  to 
prepayment  may  be  waived,  and  the  liability  of  the  carrier  attached 
in  the  absence  of  such  payment. 

8amb. — Freight  Charges, — Tender^  When  Unnecessary  to  Aver, — In  such 
case,  where  the  complaint  shows  that  the  goods  were  tendered  to, 
and  accepted  by,  the  carrier,  and  were  destroyed  by  fire  before  be- 
ing shipped,  it  is  not  necessary  to  aver  that  the  charges  for  trans- 
portation were  tendered. 

!£viDENCB. — Bailroad, — Sparks. — Damages, — Scope  of  Inquiry, — In  an 
action  against  a  railroad  company,  for  negligently  permitting  sparks 
from  its  engine  to  be  communicated  to  plaintiff's  goods,  it  may  be 
shown  that  other  engines  of  the  defendant,  passing  over  the  road 
where  the  property  was  destroyed,  threw  sparks,  and  that  other 
ftres  occurred  along  or  near  the  right  of  way,  about  the  time  the 
loss  occurred,  as  tending  to  show  the  negligent  habit  of  the  officers 
and  agents  of  the  company. 
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SxMZ.—Bailroad. — Spark  Arrester, — Expert  Testimony, — In  each  case, 
it  is  proper  for  an  expert  witness  to  give  his  observation  with  refer- 
ence to  a  certain  spark-arresting  device,  for  the  purpose  of  showing 
its  efficiency  for  the  purpose  intended.  And  there  was  no  error  in 
refusing  to  permit  such  witness  to  be  contradicted  by  showing  that 
fires  occurred  along  the  line  of  such  road  while  such  device  was  in 
use. 

Instructions  TO  Jury. — Contributory  Negligence, — When  not  a  Bar  to 
Recovery . — In  an  action  where  certain  paragraphs  of  the  complaint 
make  a  case  wherein  the  defendant  is  liable  regardless  of  any  con- 
tributory negligence  on  part  of  plaintiff,  it  is  not  error  to  refuse  an 
instruction  making  contributory  negligence  a  bar  tarecovery. 

Dissenting  opinion  by  Boss,  J. 

From  the  Vigo  Superior  Court. 

/.  E,  Iglehart,  E.  Taylor,  S.  B.  Davis  and  G.  M.  DaviSy 
for  appellant. 

C  McNuU  and  J.  O,  McNutt,  for  appellees. 

LoTz,  J. — ^The  appellees  sued  the  appellant  to  recover 
for  three  hundred  tons  of  hay  and  two  warehouses,  which 
were  destroyed  by  fire  in  January  and  November,  1887. 
Their  complaint  was  in  eleven  paragraphs.  There  was 
a  trial  by  jury  and  a  verdict  and  judgment  for  appellees 
in  the  amount  of  $1,965.50. 

The  errors  assigned  and  discussed  by  counsel  are  the 
overruling  of  the  demurrer  to  the  amended  first,  the 
fourth  and  fifth  paragraphs  of  complaint,. and  the  motion 
for  a  new  trial.  All  other  assignments  are  waived  by  a 
failure  to  discuss  them. 

The  amended  first  paragraph  avers,  that  on  and  before 
the  17th  day  of  January,  1887,  appellees  were  partners, 
under  the  firm  name  of  Keith  &  Bledsoe,  engaged  in  buy- 
ing, selling  and  shipping  grain;  that  the  appellant  was 
a  railroad  corporation,  operating  a  railroad  through  the 
town  of  Pimento,  where  appellant  had  a  station,  depot 
side-track  and  switch,  and  where  it  received  and  dis- 
charged goods,  farm  produce,  and  passengers,  and  was  a 
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common  carrier  for  hire;  that  on  January  1, 1887,  plain- 
tiffs had  seventy  tons  of  baled  hay  which  they  desired  to 
ship  over  said  railroad,  and  had  a  chance  to  buy  eighty 
tons  of  baled  hay  additional,  at  a  profit,  provide^  they 
could  procure  cars  to  ship  the  same  at  an  early  day;  that 
previous  to  said  date  appellant  had  not  furnished  appel- 
lees with  suflBcient  cars  to  carry  hay,  and  the  latter  had 
been  compelled  to  refuse  hay,  or,  after  purchasing  it,  to 
allow  it  to  lie  exposed  in  the  open  weather,  on  account  of 
appellant  failing  to  furnish  sufficient  cars;  that  at  this 
time,  under  these  circumstances,  appellees  wrote  to  ap- 
pellant a  letter,  complaining  about  discriminations  and 
asking  for  information,  and  notifying  appellant  of  the 
offer  which  appellees  had  to  buy  eighty  tons  of  hay,  to 
which  the  general  freight  agent  answered  as  follows: 

''Evansville,  Ind.,  January  4,  1887. 
*' Keith  and  Bledsoe,  Pimento,  Ind,  : 

*'Dear  Sir — I  am  advised  this  morning  by  our  gen- 
eral manager  that  he  will  be  able  to  supply  all  hay  and 
other  cars  required  at  once.  I  think  you  can  safely  rely 
on  a  full  supply  of  cars  as  needed  henceforth. 

''Yours  truly,  G.  J.  Grammer.?' 

That  relying  and  acting  upon  said  undertaking,  obli- 
gation and  contract,  appellees  purchased  the  said  eighty 
tons  of  baled  hay,  and  one  hundred  and  fifty  tons  addi- 
tional, and  placed  the  hay  so  purchased,  as  well  as  the 
seventy  tons  already  on  hand,  at  a  point  adjacent  and 
contiguous  to  appellant's  side-track  at  the  town  of  Pim- 
ento, at  the  usual  and  customary  place  of  loading  hay 
into  appellant's  freight  cars  at  the  said  town  and  station ; 
that  the  hay  was  properly  packed  and  baled;  that  appel- 
lees notified  appellant  that  the  hay  had  been  placed  at 
the  usual  and  customary  place  of  loading  at  said  town 
and  station,  and  demanded  cars  upon  which  to  ship  the 
same,  and  requested  appellant  to  transport  said  hay;  that 
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appellees  were  ready  and  willing  to  pay  appellant  its 
reasonable  charges  for  said  transportation;  that  appellant 
wrongfully  failed  and  refused  to  carry  said  hay,  and 
wrongfully  refused  to  furnish  sufficient  cars  to  transport 
the  same  within  a  reasonable  time  after  said  demand; 
that  afterwards  said  hay  was,  at  the  said  place,  wholly 
and  totally  destroyed  by  fire,  to  the  damage  of  appellees 
in  the  sum  of  $3,000. 

The  objections  urged  against  the  sufficiency  of  this 
paragraph  are  ( 1 )  that  it  does  not  show  that  the  loss  was 
not  occasioned  by  the  negligence  of  the  plaintiffs,  and 
(2)  that  it  does  not  show  the  actual  delivery  of  the  prop- 
erty to,  and  placing  it  in  the  custody  of,  the  defendant, 
and  (3)  that  it  does  not  allege  that  the  plaintiffs  had 
tendered  the  price  of  carriage,  or  were  ready  to  pay  the 
same  under  proper  circumstances. 

Whether  the  letters  referred  to  in  this  paragraph  consti- 
tute a  contract  for  the  transportation  of  hay,  is  a  matter 
of  some  doubt.  Chicago,  etc.,  R,  R,  Co.  v.  Dane,  43  N. 
Y.  240;  Riggina  v.  Missouri  River,  etc.,  R.  R.  Co.,  73 
Mo.  598;  Tilley  v.  County  of  Cook,  103  U.  8.  155. 

They  may  be  treated  simply  as  a  request  for  cars,  and 
an  offer  to  comply  therewith.  In  either  event,  the  para- 
graph proceeds  upon  the  theory  that  the  appellant  is 
liable  as  a  common  carrier,  for  the  loss  of  the  hay  by  fire. 
A  common  carrier  of  goods  for  hire  is  an  insurer  against 
loss  or  injury  from  whatever  cause  arising,  except  only 
acts  of  God  and  the  public  enemy.  Walpole  v.  Bridges, 
5  Blackf.  222;  Pittsburgh,  etc.,  R.  W.  Co.  y.  Hollowell, 
65  Ind.  188. 

The  loss  of  the  goods  and  the  manner  in  which  it  oc- 
curred are  sufficiently  averred.  In  order  to  invoke  the 
liability  which  the  law  imposes  upon  a  common  carrier, 
the  goods  or  articles  designed  for  transportation  must  be 
actually  delivered  to  the  carrier.     When  goods  are  de- 
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signed  for  immediate  transportation,  the  placing  of  the 
goods  in  a  condition  to  be  carried,  at  the  usual  place  of 
loading,  and  in  pursuance  of  the  usage  of  the  parties, 
constitutes adelivery.  Louisville,  etc.,  R.  W.  Co.  v.  Flan- 
agan,  113  Ind.  488;  Louisville,  etc.,  R.  W.  Co.  v.  God- 
man,  104  Ind.  490;  Merriam  v.  Hartford,  etc.,  R.  R. 
Co.,  20  Conn.  360. 

Such  deposit  made  under  such  circumstances  consti- 
tutes a  delivery,  although  made  without  notice,  and  al* 
though  the  superintendent  of  the  railroad  did  not  know 
of  the  usage  which  the  local  agent  had  permitted  to  grow 
up,  contrary  to  the  positive  order  of  the  management. 
Montgomery,  etc.,  R.  W.  Co.  y.Kolb,  18  Am.  and  Eng. 
R.  R.  Cases,  512. 

The  paragraph  is  sufficient  in  this  respect. 

A  railroad  company,  like  any  other  common  carrier, 
h§s  the  right  to  demand  that  its  charges  for  transporting 
the  goods  shall  be  paid  in  advance.  It  is  not  obliged  to 
receive  them  unless  such  charges  are  paid.  Section  3925, 
R.  S.  1881;  Randall  v.  Richmond,  etc.,  R.  R.  Co.,  108 
N.  C.  612;  3  Woods  Railway  Law,  section  428;  Bastard 
V.  Bastard,  2  Show.  82;  2  Redfield  Railway  Law,  sec- 
tion 176. 

As  the  general  custom  is  to  receive  and  collect  the 
freight  upon  delivery  to  the  consignee,  the  right  to  pre- 
payment is  waived,  and  the  carrier 'can  rely  only  upon  its 
lien  or  responsibility  of  the  consignee,  if  it  accepts  the 
goods  without  prepayment.  3  Woods'  Railway  Law,  sec- 
tion 428;  Pittsburgh,  etc.,  R.  W.  Co.\.  Morton,  61  Ind. 
539;  Pittsburgh,  etc.,  R.W.  Co.  v.  Hollowell,  supra;  Bas- 
tard V.  Bastard,  supra;  Barnes  v.  Marshall,  18  Q.  B.  *785; 
Pickford  v.  Grand  Junction  R.  W.  Co.,  8  M.  andW.  372. 
We  think  the  paragraph  sufficient. 
Appellant's  counsel  say  that  the  fourth  and  fifth  para- 
graphs of   complaint  are    defective    because   it  is  not 
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averred  that  the  charges  for  transportation  were  ten- 
dered, and  that  it  is  not  averred  that  the  fire  occurred 
without  the  fault  of  the  plaintiff. 

Each  of  these  paragraphs  proceeds  upon  the  theory  of 
a  liability  arising  against  the  defendant  as  a  common 
carrier  of  goods.  Each  shows  that  the  goods  were  ten- 
dered to,  and  accepted  by,  the  appellants,  to  be  trans- 
ported, and  were  destroyed  by  fire  before  being  shipped 
from  the  station.  No  such  averments  as  contended  for 
are  necessary. 

On  the  trial,  the  court  permitted  appellant  Bledsoe  and 
many  other  witnesses  to  testify  that  all  the  engines  of 
the  defendant  passing  the  station  where  appellee's  prop- 
erty was  situated  threw  sparks,  and  that  other  fires  had 
occurred  along  or  near  the  right  of  way  of  the  railroad, 
about  the  time  the  loss  occurred. 

The  correctness  of  a  ruling  on  the  admission  or  e9> 
elusion  of  evidence  depends,  in  a  large  measure,  upon 
the  issues,  and  the  other  evidence  then  in  hand.  Some 
of  the  paragraphs  of  the  complaint  proceed  upon  the 
theory  of  negligence,  in  that  the  appellant's  engines  were 
improperly  constructed,  did  not  have  sufficient  and 
proper  spark  arresters,  and  were  run  at  a  high  and  un- 
necessary rate  of  speed,  etc. 

It  appears  that  there  were  two  fires;  one  on  January 
17th,  1887,  and  one  on  November  5th,  1887,  both  of 
which  destroyed  buildings  and  hay.  Appellees  sought 
to  show  that  the  first  fire  was  caused  by  an  engine  at- 
tached to  a  passenger  train  going  north,  and  that  the 
second  fire  was  caused  by  an  engine  attached  to  a  freight 
train  going  north.  It  was  in  this  condition  of  the  evi- 
dence, and  while  giving  their  evidence  in  chief,  that  ap- 
pellees offered  the  evidence  of  which  complaint  is  made. 
Appellant  contends  that  the  engines  which  it  was  sought 
to  show  produced  the  fires,  were  sufficiently  identified; 
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that  the  proof  of  the  defective  construction  and  of  the 
throwing  of  sparks  should  have  been  confined  to  such 
engines,  and  that  it  was  error  to  permit  the  appellee  to  give 
evidence  of  the  faulty  construction  of,  and  of  the  throw- 
ing sparks  by,  other  engines.  In  support  of  this  posi- 
tion, the  following  cases  are  cited:  Oibbons  v.  Wisconsin 
Valley  R,  R.  Co.,  58  Wis.  335;  Allard  v.  Chicago,  etc., 
R.  W.  Co,,  40 N.  W.  Rep.  685;  Phelps  y.  Conant,  30  Vt. 
277;  BaUiTnore,  etc.,  R.  R.  Co.  v.  Woodruif,  4  Md.  242; 
Boyce  v.  Cheshire  R.  R.,  42  N.  H.  97;  Warner  v.  New 
York,  etc.,  R.  R.  Co.,  44  N.  Y.^  465  (472);  Robinson  v. 
FitchburgK  etc.,  R.  R.  Co.,  7  Gray  (Mass.),  92;  Sher- 
man V.  Kortright,  52  Barb.  267;  Jacques  v.  Bridgeport, 
etc.,  R.  R.  Co.,  41  Conn.  61;  Bailey  v.  Trumbull,  31 
Conn.  581. 

Some  of  these  cases  seem  to  support  appellant's  con- 
tention. Their  application,  however,  depends  upon 
whether  or  not  the  engines  had  been  identified  when  the 
testimony  was  offered.  When  this  evidence  was  offered, 
the  appellant  had  not  yet  identified  the  engines  by  their 
number.  Nor  was  the  objection  based  upon  the  ground 
that  the  engines  had  been  identified.  .  We  are  of  the 
opinion  that  the  mere  fact  that  an  engine  was  attached 
to  a  certain  train  on  a  certain  occasion  does  not  consti- 
tute ar  specific  identification  of  the  engine. 

The  train  is  sufficiently  identified,  but  not  its  con- 
stituent parts.  The  same  engine  may  have  been  used 
to  move  many  different  trains  over  the  road.  It  is  a 
difficult  matter  to  identify  a  passing  engine  moving 
rapidly,  particularly  so  after  dark,  as  it  appears  from 
the  conceded  facts  was  the  case  here. 

It  was  said  by  Valentine,  J.,  in  Atchison,  etc.,  R.  R. 
Co.  V.  Stanford,  12  Kan.  354,  15  Am.  Rep.  362:  '^In- 
deed,  in  our  opinion  it  would  be  extremely  unreasona- 
ble to  require  a  stranger  to  the  company  to  do  any  such 
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thing.  The  engines  are  all  alike  to  him.  He  does  not 
know  them  apart.  Nor  does  he  know  when  any  particu- 
lar engine  is  used,  or  who  manages  it.  ^nd  when  it 
passes  at  the  rate  of  fifteen  or  twenty  miles  an  hour,  he 
could  not  see  enough  of  it  to  ever  afterwards  identify  it. " 

In  Koontz  v.  Oregon  R,  W.  &  Nav.  Co.,  23  Pac.  Rep. 
820,  it  was  held  that  owing  to  the  diflSculty  in  identifying 
a  passing  engine,  and  for  the  reason  that  the  husiness  of 
operating  a  railroad  supposes  a  unity  of  management  and 
a  similarity  in  the  construction  of  engines,  it  is  proper 
to  admit  evidence  as  to  other  and  distinct  fires.  We 
think  the  great  weight  of  authority  is  against  appellant's 
position.  Grand  Trunk R.  R.  Co.  v.  Richard8on,91  U.  S. 
454;  Sheldon  v.  Hudson  River  R.  R.,  14  N.  Y.  218;  Field 
V.  N.  Y.  Central  R.  iJ.,  32  N.  Y.  339;  Pennsylvania  Co. 
V.  Stranahan,  79  Pa.  St.  405;  Huyett  v.  Philadelphia,  etc., 
R.  R.  Co.,  23  Pa.  St.  373;  Crist  v.  Erie  R.  W.  Co.,  58  N. 
Y.  638;  Smith  v.  Old  Colony,  etc.,  R.  R.  Co.,  10  R.  I.  22; 
Annapolis,  etc.,  R.  R.  Co.  v.  Gantt,  39  Md.  115;  Cleve- 
landy.  Grand  Trunk  R.  W.Co.,  42  Vt.  449;  Longabaughy. 
Virginia  City,  etc.,  R.  R.  Co.,  9  Nev.  271;  Missouri  Pac. 
R.  W.  Co.  V.  Kincaid,  11  Am.  and  Eng.  R.  R.  Cases, 
83;  Diamond  v.  Northern  Pacific  R.  R.  Co.,  13  Pac.  Rep. 
367;  Steele  v.  Pacifi^i  Coast  R.  W.  Co.,  15  Pac.  Rep.  851; 
Butcher  v.  Vaca  Valley  R.  R.  Co.,  8  Pac.  Rep.  17^;, Nor- 
folk, etc.,R.  R.  Co.  Y.  Bohannan,  7  S.  E.  236. 

The  identical  question  under  consideration  arose  in 
Grand  Trunk  R.  R.  Co.  v.  Richardson,  supra,  and  the 
court,  by  Justice  Strong,  said:  "The  question  has  often 
been  considered  by  the  courts  in  this  country  and  En- 
gland; and  such  evidence  has,  we  think,  been  generally 
held  admissible,  as  tending  to  prove  the  possibility,  and  a 
consequent  probability,  that  some  locomotive  caused  the 
fire,  and  as  tending  to  show  a  negligent  habit  of  the  offi- 
cers and  agents  of  the  railroad  company."     This  de- 
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cision  on  this  point  has  been  cited  with  approval  by  the 
Supreme  Court  of  this  State.  City  of  Delphi  v.  Loweryy 
Admx.,  74  Ind.  520  (524). 

The  court  refused  to  permit  the  appellant  to  show  by  a 
witness,  C.  H.  Bledsoe,  the  number  of  cars  furnished  by 
it  to  appellees  during  the  months  of  August  and  Septem- 
ber, 1887,  and  during  the  months  of  October,  November, 
and  December,  1886.  This  ruling  is  complained  of  and 
made  one  of  the  causes  for  a  new  trial.  The  court,  how- 
ever, did  permit  appellant  to  show  the  number  of  cars 
which  it  furnished  appellees  during  the  month  of  October^ 
1887,  and  up  to  the  5th  day  of  November  of  that  year; 
and  the  number  of  cars  furnished  from  the  fourth  day 
of  January,  1887,  the  day  when  the  letter  requesting  cars 
was  written,  until  the  17th  of  the  month,  the  time  of  the 
first  fire. 

If  the  cars  furnished  during  such  time  were  suflBlcient 
to  ship  the  hay  of  appellees  then  on  hand,  this  was  all 
that  could  be  required  of  it  in  this  respect,  and  what  cars 
were  furnished  and  what  shipments  made  on  other  oc- 
casions would  seem  to  be  immaterial. 

It  is  also  insisted  that  the  trial  court  erred  in  permitting 
the  appellees  to  prove  that,  after  their  barn  was  full,  they 
stacked  a  part  of  their  hay  on  the  outside.  It  was  cer- 
tainly competent  to  show  where  the  hay  was  and  its  con- 
dition, under  some  of  the  paragraphs  of  the  complaint. 

One  James  Bargly,  foreman  in  the  boiler  shops  of  the 
Vandalia  Railroad,  was  called  as  an  expert  for  appellees, 
and  testified  that  a  device  to  prevent  the  emission  of 
sparks,  known  as  the  extension  front,  was  in  use  on  the 
Vandalia  Railroad  in  1887.  He  also  testified,  over  the 
objection  of  appellant,  that,  with  proper  use  and  hand- 
ling, he  had  never  known  of  a  fire  resulting  from  an  en- 
gine so  equipped. 
Vol.  8—5 
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Appellant's  counsel  say:  'The  law  recognizes,  as  a  ques- 
tion of  fact,  that  no  device  has  been  invented  to  prevent  the 
emission  of  sparks,  and  that  the  court  so  instructed  the 
jury/'  If  it  was  error  to  admit  this  testimony,  then  the 
error  by  appellant's  own  admission  was  corrected  by  the 
court.  But  we  do  not  think  it  was  error.  The  witness 
was  only  asked  to  give  his  own  observation  with  refer- 
ence to  a  certain  device .  The  only  effect  of  such  statement 
was  to  show  the  eflSciency  of  the  device  for  the  purposes 
intended.  Nor  was  there  any  error  in  refusing  to  permit 
the  appellant  to  contradict  the  statement  of  such  witness 
by  showing  that  fires  had  occurred  along  the  line  of  the 
Vandalia  Railroad  while  such  device  was  in  use.  The 
only  purpose  of  the  witness'  testimony  was  to  show  that 
appellant  had  been  negligent  in  not  providing  the  best 
appliances  for  arresting  sparks.  It  was  not  a  question 
of  fires  or  no  fires  along  the  Vandalia  Railroad,  but 
whether  or  not  the  appellant  had  been  diligent  in  pro- 
viding the  best  and  most  improved  machinery.  This 
could  not  be  established  by  showing  that  certain  fires  had 
occurred  when  a  particular  device  was  in  use.  Persons 
of  experience  and  knowledge  in  the  use  of  such  appli- 
ances might  give  their  opinions  as  to  the  utility  of  the 
various  devices  and  which  one  is  best  adapted  for  the 
purposes  designed.  It  would  lead  to  a  never-ending  con- 
troversy, if  the  particular  fires  along  the  various  railroads, 
where  different  devices  are  in  use,  should  be  arrayed 
against  each  other  and  the  jury  compelled  to  consider  a 
great  mass  of  evidence  in  order  to  ascertain  which  one  is 
the  best. 

The  last  contention  of  appellant  is  that  the  trial  court 
refused  to  give  instructions  Nos.  26  and  27,  asked  by  it. 
No  objection  is  pointed  out  as  to  No.  26,  and  No.  27  is 
too  broad  and  sweeping  in  its  terms.  It  is  predicated 
upon  the  theory  that  the  appellees  were  guilty  of  con- 
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tributory  negligence,  and  directs  a  verdict  for  appellant, 
regardless  of  the  other  paragraphs  of  the  complaint. 
Under  some  of  the  paragraphs,  the  appellees  may  have 
been  entitled  to  recover  regardless  bf  the  question  of 
negligence. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant. 

Piled  Nov.  7,  1893. 

Dissenting  Opinion. 

Ross,  J. — I  can  not  concur  in  the  view  of  the  majority 
of  the  court  in  holding  that  the  first  paragraph  of  the 
complaint  ''proceeds  upon  the  theory  that  the  appellant 
is  liable  as  a  common  carrier  for  the  loss  of  the  hay  by 
fire,"  and  that  it  is  good  upon  that  theory.  That  part  of 
this  paragraph  relative  to  a  delivery  to  and  acceptance 
by  the  defendant,  is  as  follows:  That  the  "plaintiffs 
purchased  the  said  eighty  tons  of  baled  hay,  and  there- 
after purchased  one  hundred  and  fifty  tons  of  hay,  and 
placed  the  hay  so  purchased,  as  well  as  the  seventy  tons, 
at  a  point  adjacent  and  contiguous  to  the  defendant's  said 
side-track  at  the  town  of  Pimento,  and  at  the  usual  and 
customary  place  of  loading  hay  into  defendant's  freight 
cars  at  the  said  town  and  station.''  Is  the  allegation 
that  the  plaintiffs  "placed"  their  hay  at  a  point  adjacent 
and  contiguous  to  a  side-track,  which  was  the  usual  and 
customary  place  for  loading  hay  into  the  defendant's 
cars,  equivalent  to  an  allegation  that  the  plaintiffs  de- 
Uvered  the  hay  to,  and  it  was  accepted  by,  the  defend- 
ant? 

To  support  the  reasoning  of  the  majority  in  holding 
the  complaint  good  upon  the  theory  that  the  defendant  is 
liable  as  a  common  carrier,  it  is  said:  "When  goods  are 
designated  for  immediate  transportation,  the  placing  of 
the  goods  in  a  condition  to  be  carried,  at  the  usual  place 
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of  loading,  and  in  pursuance  of  the  usage  of  the  parties, 
constitutes  a  delivery."  To  hold  that  the  mere  placing 
of  |;oods,  in  a  condition  to  be  carried,  at  the  usual  load- 
ing place,  is  a  deliVerj^  to  the  carrier,  is  much  broader 
than  I  ever  knew  the  law  to  be.  In  fact,  I  believe  the 
law  grants  to  the  carrier  the  right  to  choose  the  kind  of 
goods'which  it  will  undertake  to  carry;  the  kind  of  con- 
veyance it  will  use  in  such  transportation;  the  time  for 
transit,  and  to  require  the  prepayment  of  its  charges. 
The  carrier  may  refuse  to  receive  the  goods  offered  be- 
cause they  are  dangerous,  or  because  they  are  improperly 
or  defectively  packed;  because  they  are  consigned  to  a 
point  to  which  he  does  not  carry;  because  of  a  blockade, 
a  mob  or  an  accident  which  prevents  their  being  trans- 
ported within  a  reasonable  time,  as  well  as  for  a  want  of 
facilities  with  which  to  transport,  or  a  refusal  on  the  part 
of  the  consignor  to  prepay  the  charges.  To  constitute  a 
delivery  to  the  carrier,  there  must  be  not  only  a  tender 
of  the  thing  for  which  transportation  is  asked,  but  an 
acceptance  thereof  by  the  carrier.  It  is  the  offer  on  the 
part  of  the  one  and  the  acceptance  on  the  part  of  the 
other  that  constitutes  the  contract  for  a  violation  of  which 
liability  attaches.  To  constitute  a  delivery  to  the  carrier, 
he  must  be  given  exclusive  possession,  for  so  long  as  the 
consignor  retains  possession  there  is  no  delivery.  That 
class  of  goods  which  the  consignor  is  to  load,  the  carrier 
simply  furnishing  the  cars  in  which  to  load  them  and 
then  to  transport  them,  are  not  delivered  to  the  carrier, 
so  as  to  create  a  liability  as  a  common  carrier  for  their 
safety  and  preservation,  until  actually  put  aboard  the 
cars. 

The  case  of  LouisvUUy  etc,  R,  W.  Co,  v.  Flanagan,  113 
Ind.  488,  is  not  in  conflict  with  the  views  above  ex- 
pressed. That  case  was  not  to  recover  damages  for  in- 
jury to  goods  received  for  transportation,  but  for  damages 
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sustained  by  reason  of  the  carrier's  failure  to  receive  and 
transport. 

If,  as  this  court  says  in  the  original  opinion,  that 
''Such  deposits  made  under  such  circumstances  consti- 
tutes a  delivery,  although  made  without  notice,"  is  a 
correct  statement  of  the  law,  it  would  not  require  an  ac- 
ceptance by  the  carrier  to  make  the  delivery  complete. 
In  other  words,  it  puts  it  in  the  power  of  one  desiring  to 
ship  goods  to  make  a  forced  delivery  to  a  carrier  without 
his  knowledge  or  consent,  without  giving  him  a  right  to 
refuse  to  accept  for  any  reason,  thereby  creating  against 
him  the  liability  of  a  common  carrier. 

I  think  the  first  paragraph  of  the  complaint  is  insuf- 
ficient upon  that  theory,  and  the  demurrer  thereto  should 
have  been  sustained. 

Again,  the  majority  of  the  court  hold  that  evidence  of 
the  condition  of  other  engines  than  the  one  that  set  the 
fire  is  admissible  for  the  purpose  of  showing  the  condi- 
tion of  the  engine  which  did  set  the  fire.  I  can  not 
agree  with  the  majority  on  this  question.  It  may  be 
conceded,  for  the  purposes  of  this  case,  that  when  the 
origin  of  the  fire  has  not  been  established,  proof  may  be 
made  of  the  condition  of  all  the  engines  which  passed 
the  place  where  the  fire  originated,  immediately  preceding 
or  about  the  time  the  fire  started,  and  that  they  emitted 
sparks.  Such  evidence  is  admissible  for  the  purpose  of 
establishing  the  origin  of  the  fire.  But  when  it  has  been 
established  what  particular  engine  set  the  fire,  it  is  not 
proper  to  prove  that  other  engines  set  fires.  The  iden- 
tity of  the  engine  which  set  the  fire,  if  the  fire  thus  orig- 
inated, having  been  established,  it  is  proper  to  prove  that 
it,  both  preceding  and  succeeding  the  setting  of  the  fire 
complained  of,  set  other  fires  or  emitted  an  unusual 
number  of  sparks,  or  of  an  unusual  size.  But  it  can  not 
be  said,  with  even  a  semblance  of  justice,  that  evidence 
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of  the  defective  condition  of  other  engines,  which  it  is 
conceded  did  not  set  the  fire  complained  of,  is  admissi- 
ble to  prove  that  the  engine  which  is  presumed  to  have 
set  the  fire,  was  also  defective.  In  this  case  the  evidence 
is  uncontradicted  that  the  engine  attached  to  a  particular 
train,  which  passed  the  point  where  the  fire  started  just 
prior  to  the  time  the  fire  was  discovered,  is  the  one  that 
set  the  fire,  if  it  originated  from  an  engine,  and  it  is  con- 
ceded that  the  engines  concerning  which  plaintiff's  wit- 
nesses testified  did  not  set  the  fire.  '  It  matters  not,  there- 
fore, what  the  condition  of  other  engines  might  have 
been,  so  long  as  the  engine  which  is  presumed  to  have 
set  the  fire  is  in  good  condition  and  repair,  and  did  not 
emit  sparks.  If  evidence  of  the  condition  of  other  en- 
gines is  admissible  to  prove  that  the  engine  in  question 
is  out  of  repair,  the  converse  is  true,  and  it  is  proper,  by 
such  evidence,  to  prove  that  it  is  in  good  condition  and 
repair,  even  though  the  evidence  may  be  clear  and  un- 
contradicted that  it  did  emit  sparks.  Erie  R,  W.  Co.  v. 
Decker,  78  Pa.  St.  293;  Gibbons  v.  Wisconsin  Valley  R. 
R.  Co.,  58  Wis.  335. 

Railroad  companies  not  only  have  the  right,  but  they 
are  compelled,  to  use  fire  to  generate  steam  to  operate 
their  roads,  but  in  that  use  they  are  required  to  use  due 
care  to  prevent  others  from  being  injured  thereby,  and 
it  has  been  long  settled  by  an  unbroken  line  of  decisions 
that  when  the  most  approved  spark  arresters  in  general 
use  on  the  best  regulated  railroads,  are  used,  and  they 
are  kept  in  repair,  and  the  engine  i^  properly  operated 
and  managed,  the  company  is  not  liable  for  the  escape  of 
fire. 

The  fact  that  the  fire  originated  from  sparks  emitted 
from  an  engine  raises  no  presumption  of  negligence. 
Sheldon  v.  Hudson  River  R.  R.  Co.,  14  N.  Y.  218;  Rood 
V.  New  York,  eic,,R.  R.  Co.,  18  Barb.  (N.  Y.)  80;  Terry 
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V.  New  York  Central  R.  R.  Co.,  22  Barb.  (N.  Y.)  574; 
Field  V.  New  York  Central  R.  R.  Co. ^32  N.  Y.  339;  Ellis 
V.  Portsmouth,  etc.,  R.  R.  Co.,  2  Neb.  138;  Hull  v.  Sac- 
ramento, etc.,  R.  R.  Co.,  14  Cal.  387;  Hetiry  v.  Southern 
Pacific  R.  R.  Co.,  50  Cal.  176;  Philadelphia,  etc.,  R.  R. 
Co.  V.  Yerger,  73  Pa.  St.  121;  Railroad  Co.  v.  Yeiser, 
8  Pa.  St.  366;  Kansas,  etc.,  R.  W.  Co.  v,  Butts, 
7  Kans.  308;  Atchison,  etc.,  R.  R.  Co.  v.  Stanford,  12 
Kans.  354;  Burroughs  v.  Housatonic  R.  R.  Co.,  15 
Conn.  124;  Ruffner  v.  Cincinnati,  etc.,  R.  R.  Co.,  34 
Ohio  St.  96;  Gandy  v.  Chicago,  etc.,  R.  R.  Co.,  30  Iowa, 
420;  Garrett  v.  Chicago,  etc.,  R.  W.  Co.,  36  Iowa,  121; 
McCummins  v.  Chicago,  etc.,  R.  R.  Co.,  33  Iowa,  187; 
Redfield  on  Railways,  section  125;  Pierce  on  Railroads, 
pages  436  and  437,  Indianapolis,  etc.,  R.  R.  Co.  v.  Para- 
more,  31  Ind.  143;  Pittsburgh,  etc.,  R.W.  Co.  v.  Hixon, 
110  Ind.  225;  Chicago,  etc.,  R.  R.  Co.  v.  Ostrander,  116 
Ind.  259. 

The  mere  fact  that  fire  is  discovered  shortly  after  the 
passage  of  a  train  raises  no  presumption  that  sparks  were 
emitted  and  the  fire  originated  therefrom.  Karsen  v. 
Milwaukee,  etc.,  R.  W.  Co.,  29  Minn.  12;  Brusberg  v.  Mil- 
waukee, etc.,  R.  W.  Co.,  55  Wis.  106. 

The  evidence  not  only  fails  to  establish  a  delivery  of 
the  hay  to  the  defendant,  but,  on  the  contrary,  shows 
that  the  defendant  refused  to  accept  it.  The  plaintiff 
himself  testified  that  the  defendant  refused  to  accept  the 
hay,  saying  that  it  could  not  get  cars  in  which  to  ship 
the  same.  Without  evidence  to  establish  a  delivery  to 
the  defendant,  there  could  be  no  recovery  under  the  first 
paragraph  of  the  complaint. 

The  evidence  also  fails  to  show  that  the  plaintiff  did 
not  contribute  to  his  own  injury,  but,  on  the  contrary, 
shows  that  knowing  the  danger  to  which  his  hay  would 
he  subjected  if  placed  in  close  proximity  to  the  defend- 
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ant's  railroad,  he  did  so  place  it,  thereby  contributing  to 
his  own  injury. 

As  said  by  the  Supreme  Court  of  Wisconsin  in  the  case 
of  Murphy  v.  Chicago,  etc.,  R,  W.  Co.,  45  Wis.  222:  ''We 
see  no  reason  why  a  man  who  recklessly  and  unneces- 
sarily exposes  his  property  to  destruction  by  fire  in  the 
immediate  vicinity  of  a  railroad,  which  from  the  neces- 
sity of  the  case  must  use  the  dangerous  element  in  car- 
rying on  its  business,  should  as  a  general  rule  be  pro- 
tected, if  by  the  use  of  ordinary  care  he  could  have 
avoided  its  destruction,  any  more  than  the  man  who  reck- 
lessly and  unnecessarily  places  his  property  upon  the 
track,  and  it  is  thereby  destroyed." 

For  one  to  place  property  of  a  highly  inflammable 
character  upon  the  right  of  way  of  a  railroad  and  so  near 
the  track  that  fire  is  liable  to  be  communicated  thereto 
from  passing  engines,  does  not  take  such  precautions  for 
the  preservation  of  his  property  as  an  ordinarily  prudent 
man  would  do.  Such  acts  are  not  merely  evidence  of 
negligence,  but  constitute  negligence  itself. 

There  could  be  no  rightful  recovery  under  those  para- 
graphs of  the  complaint  wherein  it  is  sought  to  recover 
on  account  of  the  negligence  of  the  defendant,  for  the 
reason  that  the  plaintiff  contributed  thereto. 

For  the  above  reasons,  very  hastily  prepared,  I  think 
the  judgment  should  be  reversed. 

Filed  Nov.  7, 1893. 
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No.  832. 

The  Wbstfield  Gas  and  Milling  Company  bt  al.  v. 
Abernathy. 

Verdict.— -Action in  Tart, —  When  Verdict  must  he  Generah—When  Dam- 
ages can  not  be  Apportioned. — Joint  or  Several  Tort-Feasors. — Oravel 
Boad, — ^In  an  action  against  a  gravel  road  company  and  several  other 
defendants,  for  personal  injaries  sustained  by  reason  of  plaintiff's 
horse  becoming  frightened  on  the  road  and  precipitating  plaintiff 
and  his  horse  into  an  open  ditch  close  to  the  beaten  track  of  the 
highway,  charging  defendants  with  having  negligently  left  said 
ditch  open  and  angiiarded  for  an  unreasonable  length  of  time,  and 
where  the  duties  of  the  defendants  as  to  the  care  to  be  exercised 
in  relation  to  the  ditch  are  several  and  not  joints  but  such  neglect 
results  in  but  a  single  injury,  the  verdict  of  the  jury  must  be  gen- 
eral against  all  of  the  defendants  found  guilty,  and  the  verdict 
can  not  apportion  the  damages  among  the  defendants  found  guilty. 

Same. — When  Amounts  to  Acquittal  of  Part  of  Defendants, — In  such  case, 
where  the  verdict  of  the  jury  is  against  but  two  of  the  defendants, 
it  is  equivalent  to  a  finding  in  favor  of  the  other  defendants. 

Judgment.— -4rre«t  of.— When  Motion  for  Will  Lie.— Verdict  Against 
Part  Only  of  Defendants. — Motion  to  Modify. —  Venire  de  Novo. — 
Where  a  verdict  does  not  find  against  all  the  defendants  in  the  ac- 
tion, and  the  court  is  proceeding  to  render  judgment  against  all,  the 
defendants  against  whom  there  is  no  finding  may  move  in  arrest  of 
judgment  as  to  them,  there  being  an  intrinsic  cause  appearing  on 
the  face  of  the  record  which  shows  that  some  of  the  defendants  were 
entitled  to  such  relief  because  there  was  no  verdict  against  them. 
Other,  and  perhaps  more  appropriate,  remedies  would  be  by  motion 
for  judgment  in  their  favor,  motion  to  modify,  or  for  venire  de  novo. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane,  T.  P.  Davis  and  W.  Garver,  for  appel- 
lants. 

J.  A.  Roberta,  W.  Fertig  and  H.  J.  Alexander,  for  ap- 
pellee. ^ 

LoTZ,  J. — ^The  complaint  in  this  case,  in  some  re- 
spects, is  a  peculiar  one.  Its  sufficiency  is  not  questioned 
in  this  court. 
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We  call  attention  to  its  averments  for  the  purpose  of 
aiding  in  the  interpretation  of  the  verdict  rendered 
upon  it. 

Omitting  the  formal  parts  it  is  as  follows: 
"The  plaintiff,  for  his  amended  complaint  in  said 
cause,  says  that  the  defendant,  the  Noblesville  and 
Eagletown  Gravel  Road  Company,  was,  on  the  second 
day  of  January,  1889,  and  had  been  continuously  for  the 
several  years  last  past,  owning,  controlling,  and  operat- 
ing a  turnpike  or  gravel  road,  leading  from  the  town  of 
Noblesville  to  the  town  of  Westfield,  in  said  county  of 
Hamilton,  in  the  State  of  Indiana;  that  during  the  month 
of  December,  in  the  year  1888,  the  defendants  negli- 
gently constructed  and  excavated  an  open  ditch  nearly 
two  feet  in  depth  and  fifteen  inches  in  width,  and  more 
than  one  mile  in  length,  along  and  in  said  gravel  road 
and  near  the  beaten  track  in  said  road,  and  running  said 
distance,  nearly  parallel  with  said  beaten  track;  that  the 
defendants  carelessly  and  negligently  permitted  said  ditch 
to  remain  open  and  unguarded  for  an  unreasonable 
length  of  time  next  before  and  at  the  time  of  the  happen- 
ing of  the  injury  herein  complained  of;  that  on  the  said 
second  day  of  January,  1889,  the  plaintiff  was  traveling 
over  and  along  said  gravel  road  in  a  buggy;  that  the 
horse  attached  to  the  buggy,  although  of  a  gentle  dis- 
position, without  any  fault  or  negligence  on  the  part  of 
the  plaintiff  or  the  driver  of  said  horse,  became  fright- 
ened, and  shied  from  the  beaten  track  in  said  road;  that 
while  endeavoring  to  keep  said  horse  from  overturning 
the  buggy,  and  without  any  fault  or  negligence  on  the 
part  of  the  plaintiff,  plaintiff  and  said  horse  were  pre- 
cipitated into  and  over  said  ditch,  whereUy  plaintiff's 
shoulder  was  dislocated,  and  he  was  severely  and  perma- 
nently injured,  and  has  since  said  time  suffered  much 
pain  and  anguish  from  said  injury;  that  said  injury  oc- 
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curred  by  reason  of  said  ditch  being  so  constructed  in 
said  highway,  and  being  open  and  unguarded." 

The  defendant,  the  Noblesville  and  Eagletown  Grravel 
Road  Company,  filed  an  answer  of  general  denial.  All 
the  other  defendants  joined  in  an  answer  of  general  de- 
nial. The  cause  was  submitted  to  a  jury  for  trial,  and  a 
verdict  returned  in  favor  of  the  plaintiff,  in  the  words 
and  figures  following,  to  wit: 

**We,  the  jury,  find  for  the  plaintiff,  and  assess  his 
damages  at  fifteen  hundred  dollars  ($1,500);  the  West- 
field  Gas  and  Milling  Company  to  pay  nine  hundred  dol- 
lars ($900),  and  the  Noblesville  and  Eagletown  Gravel 
Road  Company  to  pay  six  hundred  dollars  ($600). 

''William  Holland,  Foreman." 

The  plaintiff  moved  for  a  judgment  in  his  favor  for 
$1,500  on  the  verdict,  and  against  all  of  the  defendants. 
Pending  a  ruling  on  this  motion,  the  defendants,  except 
the  Gravel  Road  Company,  filed  a  joint  and  several  mo- 
tion for  a  new  trial.  This  motion  was  overruled.  The 
Westfield  Gas  and  Milling  Company  then  separately 
moved  the  court  in  arrest  of  judgment.  This  motion 
was  overruled.  The  defendants,  William  G.  Pierce, 
John  D.  Edwards,  Mahlon  Perry,  Aaron  Harris,  John 
L.  Moore,  Nathan  E.  Mills,  Arlington  L.  Benford,  and 
Orpheus  E.  Talbert^  then  jointly  and  severally  moved  the 
court  in  arrest  of  judgment  against  them.  This  motion 
was  overruled.  The  Westfield  Gas  and  Milling  Com- 
pany separately  moved  the  court  in  arrest  of  judgment, 
except  as  to  $900  and  costs,  and  this  motion  was  over- 
ruled. The  defendant,  the  Gravel  Road  Company,  then 
separately  moved  the  court  for  a  new  trial,  which  mo- 
tion was  overruled.  The  court  then  sustained  the  plain- 
tiff's motion  for  judgment  on  the  verdict,  and  rendered 
judgment  against  all  the  defendants  in  the  sum  of  $1,- 
500.     The  appellants  excepted  to  these  various  adverse 
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rulings,  and  have  assigned  each  of  them  as  error  in  this 
court.  No  motion  for  a  venire  de  novo  or  to  modify  the 
judgment  was  made. 

The  verdict  above  set  out  is  a  general  one.  A  general 
verdict,  when  perfect,  covers  all  the  issues  in  the  case. 
It  becomes  important  to  ascertain  what  issues  were  joined 
by  the  pleadings,  which  the  jury  was  required  to  de- 
termine. 

There  are  two  acts  stated  in  the  complaint,  which  are 
charged  to  have  been  negligently  done  by  the  defend- 
ants, (1)  ' 'constructed  and  excavated  an  open  ditch, 
near  two  feet  in  depth,  and  fifteen  inches  in  width,  and 
more  than  one  mile  in  length,  along  in  said  gravel  road, 
and  near  the  beaten  track  in  said  road,'*  and  (2)  '*per- 
mitted  said  ditch  to  remain  open  and  unguarded  for  an 
unreasonable  length  of  time.'* 

A  highway  is  a  way  open  to  the  use  of  all  the  people 
of  the  State.  The  right  to  preclude  the  citizens  of  the 
State  from  traveling  thereon,  unless  they  comply  with 
certain  conditions,  is  a  high  privilege,  and  can  not  be 
exercised  without  assuming  corresponding  obligations. 
''The  consideration  for  the  right  to  exact  toll,  is  the  un- 
dertaking of  the  owner  of  the  road  to  maintain  it  in  a 
reasonably  safe  and  convenient  condition  for  travel." 
Elliott  Roads  and  Sts.,  68. 

If  the  owner  of  such  road  create  an  unauthorized  ob- 
struction or  excavation  therein,  or  knowingly  permit  the 
same  to  be  done,  or  fail  to  remove  the  same  after  notice 
thereof,  or  if  any  person,  without  authority,  create  or 
make  such  obstruction,  he  is  liable  to  the  traveler  who 
sustains  an  injury  resulting  therefrom,  when  without 
fault.  In  such  cases,  it  is  not  a  question  of  negligence, 
but  the  wrong  consists  in  creating  or  continuing  a  nui- 
sance. And  the  same  is  true  of  such  an  excavation  made 
so  near  a  highway  as  to  render  it  dangerous  to  the  trav- 
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eler.  Irvine  v.  Wood,  61  N.  Y.  224;  Wood  on  Nuisances, 
section  266. 

The  liability,  in  such  instances,  does  not  spring  from 
the  manner  in  which  the  obstruction  is  made  or  guarded, 
but  from  its  noxious  character.  But  every  excavation 
made  in  or  near  a  street  or  highway  is  not  a  nuisance. 
They  are  often  lawfully  made.  When  lawfully  made  and 
properly  guarded  no  action  will  lie  for  an  injury  result- 
ing. The  duty  of  a  corporation,  which  owns  and  con- 
trols a  toll  road,  to  keep  it  reasonably  safe  for  those  who 
travel  thereon,  is  one  imposed  upon  it  by  law,  and  it  is 
liable  to  the  traveler  who  is  injured  without  his  fault, 
whether  the  defect  or  excavation  was  made  with  or  with- 
out its  consent,  or  whether  such  excavation  is  in  or  so 
near  its  line  as  to  render  it  dangerous  to  the  traveler.  It 
is  sufficient  to  charge  the  company  with  liability,  if  it 
had  notice  of  such  defect,  or  if  the  defect  has  existed 
such  a  length  of  time,  as  by  the  exercise  of  diligence,  it 
could  have  known  of  it.  Moak's  Underbill  on  Torts,  230; 
City  of  Delphi  v.  Lowery,  Admx.,  74  Ind.  520;  City  of 
Crawfordsville  v.  Smith,  79  Ind.  308. 

It  is  also  the  law  that  persons  who  lawfully  make  ex- 
cavations within  or  near  the  line  of  a  highway  and  leave 
them  unguarded,  are  liable  for  an  injury  resulting  to  a 
person  who  is  without  fault.  Noblesville  Oas  and  Imp, 
Co.  V.  Teter,  1  Ind.  App.  322;  Graves  v.  Thomas,  96 
Ind.  361;  Wood  on  Nuisances  (2d  ed.),  section  266; 
City  of  Indianapolis  v.  Emmelman,  108  Ind.  630;  Strat- 
um V.  Staples,  59  Me.  94;  Barnes  v.  Ward,  9  C.  B.  (Man- 
ning) 392;  Bishop  v.  Trustees,  etc,  29  L.  J.,  Q.  B.  53. 

The  complaint  charges  that  the  ditch  was  negligently 
constructed.  Negligence  is  always  unlawful;  but,  as  an 
excavation  may  be  lawful,  the  word  negligence,  as  here 
used,  relates  to  the  manlier  in  which  the  excavation  was 
made,  and  not  to  the  excavation  itself.     A  lawful  exca- 
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vation,  properly  guardedi  can  give  rise  to  no  cause  of 
action;  but  improperly  or  negligently  guarded,  and  an 
action  may  arise.  The  evident  purpose  of  the  pleader 
here  is  to  charge  that  the  actionable  negligence  consisted 
in  carelessly  permitting  the  ditch  to  remain  open  and 
unguarded  for  an  unreasonable  length  of  time.  We  have 
alluded  to  these  principles  for  the  purpose  of  calling  at- 
tention to  the  gravamen  of  the  complaint.  As  the  law 
imposed  the  duty  upon  all  persons  who  were  instru- 
mental in  making  the  excavation,  to  securely  guard  it 
and  protect  the  traveler  against  injury,  it  is  this  duty 
that  the  complaint  charges  the  defendants  with  having 
violated,  and  this  is  the  gist  of  the  action. 

What  is  said  in  the  complaint  with  reference  to  the 
construction|of  the  ditch,  is  matter  of  inducement,  merely 
introductory  to  the  essential  grounds  of  the  complaint. 
The  legal  duty  of  guarding  the  excavation  rested  upon 
the  defendants,  either  severally  or  jointly.  The  negli- 
gent act  charged  against  the  defendants,  and  which  con- 
stitutes the  cause  of  action,  is  one  of  omission,  and  not 
of  commission.  It  is  true  that  the  act  is  a  tort,  but  not 
of  the  aggravated  kind.  It  is  within  the  sphere  of  the 
law  to  attach  the  kind  of  liability  to  a  given  act.  The 
law  may  say  of  the  liability  that  it  shall  be  joint  or  sev- 
eral, or  joint  and  several,  but  the  law  can  not  make  a 
fact.  When  an  act  is  jointly  done  by  two  or  more  per- 
sons, volition,  intention  and  concurrence  of  the  minds  of 
the  actors  are  necessary  concomitants.  Persons  who 
have  jointly  committed  one  and  the  same  wrong,  may  be 
sued  jointly  or  severally,  and  whether  sued  jointly  or 
severally,  their  liability  is  always  several. 

"The  action  may  be  against  all  or  any  number  of 
them.  Separate  actions  may  be  prosecuted  at  the  same 
time  against  the  respective  parties  charged  with  the  same 
wrong,  and  separate  verdicts  and  judgments  taken  against 
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them,  whether  for  the  same  or  different  amounts,  though 
the  plaintiflf'can  have  but  one  satisfaction;  but  whether 
the  judgment  be  joint  or  several,  there  is  no  right  of  con- 
tribution which  can  be  enforced  as  between  the  defend- 
ants." American  Express  Co.  v.  Patterson^  73  Ind.  430; 
Livingstone  v.  Bishop,  1  Johns.  *290;  Fisher  v.  Cook,  17 
N.  E.  Rep.  763;  Balies  v'.  Bass,  etc.,  Works,  129  Ind.  185 
(188);  Fleming  v.  McDonald,  50  Ind.  278. 

There  are  some  exceptions  to  these  general  rules. 
There  are  cases  where,  although  the  law  holds  all  the 
parties  liable  as  wrongdoers  to  the  injured  party,  yet,  as 
between  themselves,  some  of  them  may  not  be  wrong- 
doers at  all,  and  they  may  compel  the  other  wrongdoers 
to  respond  for  all  the  damages.  There  are  many  cases 
where  the  wrong  is  unintentional,  or  where  the  party,  by 
reason  of  some  relation,  is  made  chargeable  with  the  con- 
duct of  others;  as,  for  instance,  where  a  servant,  at  the 
command  of  the  master,  commits  a  tort,  there  is  a  liabil- 
ity over  in  favor  of  the  servant  against  the  master;  or, 
if  the  master  has  been  compelled  to  pay  for  the  willful 
misconduct  of  his  servant,  he  may  have  recourse  against 
his  servant.     Cooley  Torts,  166;  Pollock  Torts,  171. 

There  is  a  marked  distinction  between  the  tort  and  the 
liability  arisinjg  from  the  tort.  The  liability  as  between 
the  plaintiff  and  the  defendanrts  is  always  several,  but  the 
wrong  itself  may  be  jointly  done,  or  severally  done,  by 
the  defendants.  If  it  be  jointly  done,  the  defendants  are 
joint  tort-feasors.  If  it  be  severally  done,  that  is,  with- 
out any  concert  of  action  between  them,  they  are  several 
tort-feasors.  '  'When  the  suit  is  against  several  joint  wrong- 
doers; the  judgment  must  be  for  a  single  sum  against  all 
the  parties  found  responsible."  Cooley  Torts,  p.  136; 
Everroad  v.  Gabbert,  83  Ind.  489. 

If  a  joint  verdict  of  guilty  be  returned  against  more 
than  one  defendant,  and  several  damages  be  assessed 
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against  them,  the  plaintifi  may,  if  the  tort  be  a  joint  one, 
cure  the  irregularity  by  entering  a  nolle  prosequi  against 
all  but  the  one  whom  he  may  elect  to  charge  with  the 
damages  assessed  by  the  jury  against  such  defendant. 
Lyman  Y.  Hendrix,  1  Ala.  212;  Beal  v.  Finch,  11  N.  Y. 
128;  Halsey  v.  Woodruif,  9  Pick.  555;  Everroad  v.  Oab- 
bert,  supra. 

But  if  more  than  one  tort  be  charged  in  the  same  suit 
against  several  defendants,  and  the  defendants  plead 
severally,  the  jury  may  assess  the  damages  for  each  tort 
jointly  against  those  defendants  who  jointly  committed  it. 
Proprietors,  etc.,  v.  Bolton,  4  Mass.  419;  Allen  v.  Wheat- 
ley,  3  Blackf.  332. 

When  a  person  neglects  those  conventional  duties 
which  the  law  imposes  upon  him,  he  is  liable  for  the  in- 
jury resulting.  So,  if  the  same  duty  rests  upon  several 
persons,  and  they  all  neglect  it,  they  are  all  liable.  The 
character  of  the  tort,  whether  joint  or  several,  may  exert 
a  controlling  influence  in  interpreting  the  verdict  ren- 
dered. As  the  plaintiff  in  this  action  has  sustained  but 
one  injury,  he  is  entitled  to  but  one  satisfaction.  Where 
the  separate  and  independent  acts  of  negligence  of  two 
parties  are  the  direct  causes  of  a  single  injury,  and  it  is 
not  possible  to  determine  in  what  proportion  each  con- 
tributed thereto,  either  is  responsible  for  the  injury. 
Slater  v.  Mersereau,  64  N.  Y.  138. 

As  between  the  defendants,  there  may  be  a  right  of 
contribution  depending  upon  their  relations  towards  each 
other.  Is  the  tort  declared  on  in  the  complaint  the  joint 
tort  of  all  the  defendants  or  the  separate  tort  of  each? 

In  Furguson  v.  Earl  of  Kinnoull,  9  CI.  and  F.  251,  it 
was  held  that  if  several  are  jointly  bound  to  perform  a 
duty  cast  upon  them  by  the  law,  they  are  liable  jointly 
and  severally.  In  that  case,  however,  the  duty  enjoined 
was  one  that  could  only  be  performed  by  a  majority  of 
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the  presbyters  of  a  certain  church,  and  as  the  act  was 
one  that  required  ihe  cooperation  of  a  majority  of  the 
presbyters  to  perform  it,  the  refusal  to  perform  the  act 
also  could  only  be  brought  about  by  the  co5peration  of  a 
majority.  The  duty,  in  such  case,  was  held  to  be  a  joint 
duty. 

In  City  of  Detroit  v.  Chaffee,  37  N.  W.  Rep.  882,  it  ap- 
peared that  it  was  the  duty  of  a  lot-owner  to  repair  the 
sidewalk  in  front  of  the  lot,  and  in  case  of  his  default,  it 
was  the  duty  of  the  city  to  make  such  repairs.  Both 
neglected  the  duty.  The  court  said:  "The  parties  are 
not  joint  tort-feasors.  There  was  a  duty  resting  upon 
both  with  respect  to  the  same  thing,  but  it  was  a  sep- 
arate duty  imposed  on  each,  and  not  joint.  The  neglect 
was  likewise  the  separate  neglect  of  each,  and  not  the 
joint  neglect  of  both.'' 

Bretherton  v.  Wood,  6  Moore,  141,  was  an  action  to  re- 
cover damages  for  personal  injuries  sustained.  It  ap- 
peared that  ten  persons  owned  a  stage  coach,  and  that 
while  the  plaintiff  was  being  carried  as  a  passenger 
thereon,  the  coach  was  overturned  by  the  negligence  of 
the  driver  and  the  plaintiff  injured.  The  action  was 
brought  against  all  of  the  owners.  The  jury  found  two 
of  the  defendants  not  guilty,  and  the  other  defendants 
guilty,  and  assessed  damages  against  them.  The  court 
held  the  action  to  be  founded  in  tort,  a  breach  of  that 
duty  imposed  by  law,  to  safely  and  securely  carry  the 
plaintiff  so  that  no  damage  or  injury  happen  him  by  de- 
fault or  negligence,  and  that  from  the  nature  of  the  case 
such  duty  was  several  and  not  joint,  and  might  be  main- 
tained against  one  or  all  of  those  against  whom  it  was 
brought,  and  that  a  judgment  might  be  rendered  against 
those  found  guilty  and  in  favor  of  those  found  not  guilty. 

The  breach  of  duty  in  failing  to  properly  guard  the  ex- 
Vol.  8—6 
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cavation  charged  against  the  defendants,  in  the  case  in 
hearing,  is  the  separate  tort  of  each  defendant,  and  not 
the  joint  tort  of  aU.  The  verdict  of  the  jury  must  be 
construed  in  the  light  of  this  fact.  The  plaintiff  sus- 
tained but  one  injury.  That  injury  resulted  from  a  vio- 
lation of  a  legal  duty,  which  duty  rested  upon  the  defend- 
ants severally.  He  sued  them  jointly  for  their  several 
torts,  as  he  might  lawfully  do,  when  such  torts  produced 
but  a  single  injury.  The  liability  being  several,  may 
the  jury  apportion  the  damages  among  the  several  tort- 
feasors? We  have  seen  that  the  jury  may  apportion  the 
damages  when  there  are  separate  torts  from  which  sep- 
arate injuries  flow. 

But  here  the  damages  are  not  divisible,  and  the  whole 
must  be  assessed  against  all  the  defendants  found  guilty. 
If  a  separate  injury  flowed  from  the  separate  tort  of  each 
defendant,  then  there  might  have  been  a  separate  ver- 
dict and  judgment  against  each  defendant.  But  here  a 
single  injury  was  sustained.  The  jury,  by  their  verdict, 
assessed  the  whole  damages  at  $1,500.  It  then  under- 
took to  apportion  this  amount  between  two  of  the  defend- 
ants. This  it  could  not  do.  Currier  v.  Swan,  63  Me. 
823. 

But  this  apportionment  demonstrates  the  intention  of 
the  jury.  Damages  in  some  amount  is  of  the  essence  of 
a  verdict  or  finding  in  favor  of  the  plaintiff.  As  the 
whole  of  the  dtimages  was  apportioned  to  only  two  of  the 
defendants,  it  must  have  been  the  intention  of  the  jury 
that  the  other  defendants  should  pay  no  part  thereof, 
and  the  verdict  as  to  them  is  equivalent  to  a  finding  in 
:b.eir  favor.  When  four  persons  are  sued  in  trespass,  a 
nnding  of  guilty  as  to  three,  without  naming  the  fourth, 
is  equivalent  to  a  finding  of  not  guilty  as  to  the  fourth. 
irMf<rr»nai»  v.  v>v:*ufu<?c?,.  15  111.  59. 

A  failun^  to  find  upon  any  material   fact  in  issue  is 
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equivalent  to  a  finding  against  the  party  upon  whom  the 
burden  rests  to  establish  such  facts.  Brazil^  etc,,  Coal 
Co.  V.  Hoodlet,  129  Ind.  327. 

A  verdict,  no  matter  how  informal;  is  good  if  the  court 
can  understand  it.  It  is  not  to  be  avoided  except  from 
necessity.  It  should  have  a  reasonable  intendment,  and 
should  have  a  reasonable  construction.  It  should  not 
be  disregarded  on  account  of  technical  defects,  if  ren- 
dered upon  substantial  issues  of  fact,  presented  by  the 
pleadings.  Clark  v.  Clark,  132  Ind.  25;  Daniels  v.  Mc- 
GinniSf  Admr.,  97  Ind.  549. 

Our  construction  of  the  verdict  is  that  it  is  a  finding 
against  the  Westfield  Gas  and  Milling  Company  and  the 
Noblesville  and  Eagletown  Gravel  Road  Company,  in 
the  sum  of  $1,500,  and  that  it  is  a  finding  of  not  guilty 
or  in  favor  of  the  other  defendants. 

The  appellee  contends  that  a  motion  in  arrest  of  judg- 
ment, will  not  reach  a  defect  in  the  verdict;  that,  if  the 
appellants  wished  to  avail  themselves  of  any  irregularity 
in  the  verdict  or  judgment,  they  should  have  moved  for 
a  venire  de  novo  or  to  modify  the  judgment.  A  motion 
in  arrest  of  judgment  arises  from  intrinsic  causes  appear- 
ing on  the  face  of  the  record.  It  is  not  confined  to  the 
pleadings,  but  may  reach  a  defective  verdict.  3  Bl. 
Com.,  393;  2  Tidd  Prac,  918;  3  Stephens  Com.,  628; 
Buskirk's  Prac,  264;  Boor,  Admr.,  v.  Lowrey,  103  Ind. 
468. 

If  there  was  no  verdict  against  any  one  of  the  appel- 
lants, the  better  practice  would  have  been  for  such  one 
to  move  for  a  judgment  in  his  favor;  or,  if  a  judgment 
had  been  entered,  to  move  to  modify  it.  But  as  neither 
of  these  motions  was  made  the  question  is,  can  such  de- 
fendant reach  the  defect  in  the  verdict  by  a  motion  in 
arrest  when  the  court  is  proceeding  to  render  judgment, 
and  point  out  the  fact  that  there  was  no  verdict  against 
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him?  We  think  there  is  an  intrinsic  cause  appearing  on 
the  face  of  the  record  which  shows  that  some  of  the  ap- 
pellants were  entitled  to  have  the  judgment  arrested  be- 
cause there  was  no  verdict  against  them.  This  may  not 
be  the  best  way,  but  it  is  one  way  of  reaching  the  defect. 
By  it  the  attention  of  the  court  is  called  to  the  fact  that 
there  is  no  verdict  against  certain  defendants.  When 
the  court  is  apprised  of  such  fact,  no  matter  by  what 
means,  it  is  its  duty  to  prevent  a  judgment  from  being 
rendered  against  a  party  in  whose  favor  a  finding  has 
been  made.  So,  to  hold  otherwise  is  to  deny  the  court 
the  power  to  do  justice  in  such  a  case. 

In  an  action  sounding  in  tort,  where  the  general  issue 
only  is  pleaded,  the  verdict  is  either  guilty  or  not  guilty. 
In  such  cases  a  motion  for  a  venire  de  novo  will  not  lie. 

On  the  trial  the  appellants  excepted  to  certain  instruc- 
tions given  by  the  court  on  its  own  motion,  and  excepted 
to  the  refusal  of  the  court  to  give  certain  instructions 
asked  by  them.  The  undisputed  facts  of  the  case  are, 
thai  the  excavation  was  unguarded;  that  the  appellee 
was  in  a  buggy  drawn  by  a  gentle  horse;  the  horse  be- 
came frightened  at  some  object,  either  in  or  near  the 
road,  and  suddenly  shied  to  the  right  and  fell  into  the 
ditch;  the  appellee  took  hold  of  the  bridle  near  the  head, 
to  assist  the  horse  in  getting  out.  The  horse  floundered, 
and,  in  a  sudden  wrench,  appellee's  shoulder  was  dislo- 
cated and  seriously  injured. 

There  was  no  evidence  that  the  appellee  acted  heed- 
lessly or  recklessly.  Under  such  circumstances,  a  recov- 
ery against  some  of  the  defendants  was  inevitable.  We 
do  not  think  there  was  any  error  in  giving,  or  refusing 
to  give,  the  instructions  complained  of.  The  court 
should  have  sustained  the  motion  of  the  individual  ap- 
pellants in  arrest  of  judgment.  The  other  motions  in 
arrest  were  properly  overruled. 


,  ■*J#^ 
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Judgment  reversed  as  to  William  G.  Pierce,  John  D. 
Edwards,  Mahlon  Perry,  Aaron  Harris,  John  L.  Moore, 
Nathan  E.  Mills,  Arlington  L.  Benford,  and  Orpheus  L. 
Talbert,  with  instructions  to  sustain  their  motion  in  ar- 
rest of  judgment. 

The  judgment  below  is  affirmed  as  to  the  appellants, 
the  Westfield  Gas  and  Milling  Company  and  the  Nobles- 
ville  and  Eagletown  Gravel  Road  Company,  with  costs. 

Ross,  J.,  dissents. 

Davis,  J.,  does  not  participate. 

Filed  Nov.  9, 1893. 


No.  633. 

The  Union  Central  Like  Insurance  Company  v. 

Pauly. 

Appellate  Coubt  Practtice. — Sufficiency  of  Complaint  on  Appeal. — 
How  Tested, — A  single  paragraph  of  a  complaint  containing  severar 
paragraphs  can  not  be  questioned  for  the  first  time  in  the  appellate 
tribunal.    Only  the  entire  complaint  can  be  thus  questioned. 

LiPE  IifsuBANCB. — Warranties,  What  Amounts  to.  —  Cancellation  of 
Policy. — ^Warranties  in  insurance  policies  are  not  favored  in  law, 
and  the  court  will  construe  as  a  warranty  that  only  which  the 
parties  have  plainly  and  unequivocally  declared  to  be  such.  And 
where  the  terms  of  the  policy  prescribe  the  penalty  for  misrepre- 
sentations in  the  application  to  be  a  right  of  cancellation  of  the 
policy  by  the  company,  it  can  not  be  held,  by  reason  of  the  in- 
definite provisions  of  the  application,  to  have  intended  a  much 
severer  penalty. 

Same. — Warranties, — Construction  of  Policy. — ^Where  it  is  uncertain 
whether  statements  in  an  application  for  insurance  are  to  be  taken 
as  warranties  or  representations,  the  construction  most  favorable  to 
the  policy-holder  will  be  adopted. 

Same. — Consummated  Contract, — Failure  of  Payment  of  Premium  and 
Delivery  of  Policy. — While  a  consummated  contract  may  exist  with- 
out either  payment  of  premium  or  delivery  of  policy,  yet  such  cases 
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are  exceptional,  and  mast  be  supported  by  very  strong  and  satis- 
factory proof.  And  where  all  the  evidence  is  consistent  with  the 
idea  that  there  were  simply  negotiations  looking  toward  an  insar- 
ance, sach  a  contract  can  not  be  established  thereby. 

Same. — Constructive  Delivery  of  Policy, — Waiver  of  Payment  of  Premium, 
— Agent  Holding  Policy  in  Trtist, — Where  there  is  no  indication  of 
any  purpose  to  contract  other  than  by  a  policy  to  be  made  and  de- 
delivered  upon  payment  of  at  least  half  of  the  premium,  the 
fact  that  the  insarance  agent  wrot«  the  person  seeking  insarance, 
saying,  ''Your  policy  has  come ;  the  first  time  you  are  in  town  come 
around  and  get  your  policy,"  does  not  show  a  constructive  delivery 
of  the  policy,  a  waiver  of  payment,  and  a  consummation  of  the  con- 
tract, neither  does  it  show  that  the  agent  simply  held  the  policy  in 
trust  for  the  insured. 

Samb. — Befiisal  of  Agent  to  Consummate  Contract, — Sickness  and  Death 
of  Insured, — Considering  the  facts  that  the  negotiations  for  a  policy 
occurred  about  September  28;  that  the  insured  was  notified  by 
postal  card  of  the  arrival  of  his  policy ;  that  two  or  three  weeks 
thereafter  a  son  of  the  insured  called  for  the  policy  and  tendered 
the  amount  of  the  premium,  the  insured  being  sick  October  10th, 
and  still  sick  November  2lst  and  28^,  and  still  sick  and  unable  to 
go  and  get  his  policy  on  the  6th  of  December,  the  date  of  tender  of 
the  premium,  the  agent  was  justified  in  refusing  to  consummate  the 
contract,  and,  upon  the  death  of  the  insured,  was  justified  in  re- 
turning the  policy  to  his  principal. 

From  the  Gibson  Circuit  Court. 

/.  H.  ifiHer,  T.  Duncan,  W.  M,  Ranuiey,  L.  Maxwell 
and  i?.  Ranisey,  for  appellant. 

Jf.  W.  FMds  and  J.  W.  Ewing,  for  appellee. 

Gavin,  C.  J, — ^The  appellee  brought  suit  against  ap- 
pellant to  recover  the  amount  of  a  policy  { $2,000)  alleged 
to  have  been  executed  by  appellant  upon  the  life  of  her 
husband,  William  Pauly,  who  died  March  1,  1S90.  The 
policy  is  dated  October  1,  1SS9.  The  principal  allega- 
tions of  the  complaint,  in  detail,  are  that  appellants  so- 
licited said  William  Pauly  to  take  out  insurance,  and 
he  thereuiH^n  applied  for  a  |2.00«>  policy  upon  the  en- 
dowment life-rale  plan,  payable  to  appellee:  that  appellant 
refused  to  accept  this  application  and  notified  its  agent  of 
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such  refusal,  but  at  the  same  time  notified  him  that  the 
insurance  would  be  accepted  on  the  ten-year  endowment 
plan;  that  on  October  25,  the  agent,  Daily,  so  notified 
said  William  Pauly,  who  agreed  to  accept  the  same,  upon 
the  agent's  promise  to  wait  for  the  first  premium  until 
December,  and  until  said  William  Pauly  sold  his  hogs; 
that  thereupon,  by  his  direction,  said  agent  notified  the 
company  that  Pauly  would  accept  a  $2,000  policy  on  the 
ten-year  endowment  plan,  payable  to  said  appellee, — 
whereupon,  said  company  made  out  such  a  policy  and 
mailed  it  to  said  agent  for  delivery;  that  on  November 
20th  said  agent  notified  Pauly,  by  card,  that  his  policy 
had  come,  and  to  send  in  for  it;  that  on  November  29,  said 
Pauly  sent  his  son  to  pay  the  premium  and  get  the  pol- 
icy, but  the  agent  refused  to  deliver  it  or  to  accept  the 
premium,  but  promised  to  bring  it  out  to  him  in  a  few 
days,  but  he  failed  and  refused  to  deliver  it,  and,  on 
April  — ,  1890,  returned  it  to  appellant;  that  said  Wil- 
liam Pauly  and  this  plaintiff  have  in  all  things  complied 
with  the  provisions  of  said  contract  of  insurance. 

To  this  complaint  there  was  an  answer  of  general  de- 
nial, and  also  of  breach  of  warranty  as  to  certain  state- 
ments in  the  application. 

The  insufficiency  of  the  third  paragraph  of  the  com- 
plaint is  assigned  for  error  in  this  court.  Our  statute 
does  not  authorize  the  separate  paragraphs  of  a  complaint 
to  be  thus  questioned  for  the  first  time  in  the  Appellate 
Court.  It  is  only  the  entire  complaint  which  can  be 
thus  tested.  Tachauy.  Fiedeldey,  81  Ind.  54;  Aahtony, 
Shepherd,  120  Ind.  69. 

No  question  is  therefore  presented  for  our  determin- 
ation under  this  assignment. 

After  trial  by  a  jury,  and  verdict  for  appellee,  judg- 
ment was  rendered  in  her  favor  over  the  appellant's  mo- 
tion for  a  new  trial. 
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The  action  of  the  court  in  overruling  this  motion  is 
the  error  urged  here. 

Under  this  motion,  the  sufficiency  of  the  evidence  and 
the  correctness  of  the  court's  action  as  to  certain  instruc- 
tions and  interrogatories  are  brought  before  us. 

In  the  application,  this  question  was  contained: 
**Have  you  required  the  services  of  a  physician  during 
the  last  seven  years?  If  so,  state  what  for  and  "when; 
also  give  his  name  and  address." 

To  this,  the  answer  was  '*No." 

It  is  urged,  by  appellant,  that  this  statement  consti- 
tuted a  warranty,  for  a  breach  of  which  the  policy  was 
avoided. 

With  this  view  of  the  law  we  are  unable  to  agree. 

By  reason  of  their  stringent  character,  warranties  in 
insurance  policies  are  not  favored  in  law.  The  court 
will  construe  as  a  warranty  that  only  which  the  parties 
have  plainly  and  unequivocably  declared  to  be  such. 
Sup.  Lodge,  A.  0.  U.  W.y  v.  HutchinaoUy  6  Ind.  App. 
399,  33  N.  E.  Rep.  817;  North  Western,  etc,,  Life  Ins,  Co. 
V.  Hadett,  105  Ind.  212;  Rogers  v.  Pheniz  Ins.  Co.,  121 
Ind.  570;  Penn.,  etc,,  Life  Ins.  Co  v.  Wiler,  100  Ind.  92. 

We  are  by  no  means  ready  to  decide  that,  even  by  the 
terms  of  the  application,  this  statement  is  made  a  war- 
ranty; but  even  if  it  were,  it  could  not  be  so  construed 
in  the  light  of  the  provisions  of  the  policy.  By  the  ex- 
press terms  of  the  policy,  it  is  issued  on  condition  that 
'4n  case  any  statements  or  declarations  made  in  the  ap- 
plication for  this  policy  are  in  any  material  respect  un- 
true,'' ♦  •  •  (^ii^Q  company  may,  at  its  option,  can- 
cel this  policy."  Having,  by  this  express  language, 
provided  the  remedy  for  any  false  statements,  and  pre- 
scribed the  character  of  false  statements  to  which  the 
penalty  shall  attach,  it  can  not  be  held,  by  reason  of  the 
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indefinite  provisions  of  the  aj^lieation,  to  have  intended 
a  much  severer  penalty  for  any  untruth  in  the  statements 
made  regardless  of  their  materiality.  The  policy  and 
application  must  be  construed  together,  and  if,  when  so 
construed,  it  is  left  uncertain  whether  statements  are  to 
be  taken  as  warranties*  or  representations,  the  construc- 
tion most  favorable  to  the  policy-holder  is  to  be  adopted. 
This  subject  hats  been  but  recently  fully  discussed  by 
Judge  Davis,  in  the  case  of  Indiana  Farmers*,  etc.,  Ins. 
Co.  V.  Rundell,  Admr.,  7  Ind.  App,  426,  34  N.  E.  Rep. 
588,  to  which  we  refer,  and  to  the  numerous  authorities 
therein  cited. 

We  next  come  to  the  question  as  to  whether  or  not  the 
verdict  is  sustained  by  the  evidence,  when  applied  to  an 
issue  formed  by  the  general  denial.  As  to  the  evidence 
itself,  there  is  substantially  no  conflict,  the  differences 
between  counsel  being  with  reference  to  the  inferences 
of  fact  which  are  fairly  and  reasonably  deducible  from 
the  evidence,  and  the  result  of  the  application  of  the  law 
thereto. 

Dr.  Paul  H.  Curtner  testified  that  he  made  the  medical 
examination  of  deceased,  September  28,  1889;  that  he 
had  a  conversation  with  Daily,  the  agent,  two  or  three 
weeks  afterwards,  at  the  post-office,  in  which  he  told 
Daily  that  Pauly  was  very  sick,  and  Daily  said:  ''I  have 
just  received  Pauly 's  policy,  and  I  will  take  it  out  to  him 
this  evening  or  in  the  morning." 

D.  O.  Daily:  I  was  agent  of  Union  Central  Life  In- 
surance Co.  in  September  and  October,  1889.  I  received 
this  policy  on  the  10th  day  of  October,  1889.  I  sent  this 
application  of  William  Pauly  to  the  Union  Central  Life 
Insurance  Co.  I  sent  the  policy  back  to  the  company 
about  the  10th  of  March,  1890.  I  sent  a  postal-card  to 
William  Pauly  on  the  subject  of  life  insurance. 

The  policy  was  offered  in  evidence,  and  contains  this 
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provision  as  a  condition  upon  which  it  is  accepted: 
'* First.  This  policy  shall  not  be  valid  or  binding  until 
the  first  premium  is  paid  to  the  company,  or  its  author- 
ized agent,  and  the  receipt  hereto  attached,  countersigned 
by  the  company's  agent  and  delivered  during  the  lifetime 
of  the  insured." 

The  policy  is  dated  October  1,  1889,  for  $2,000,  upon 
the  ten-year  endowment  plan. 

The  application  is  for  $2,000  on  the  endowment  life 
plan. 

Nancy  Pauly:  ''Daily  was  at  our  house  talking  life 
insurance  in  wheat-sowing  time.  Last  time  Daily  was 
there  was  before  the  Vincennes  fair.  He  asked  William 
which  he  wanted,  the  ten  or  twenty-year  plan.  William 
answered:  '*Fix  it  whichever  way  you  think  is  best. '^ 
I  did  not  hear  all  the  conversation.  I  saw  a  postal-card 
from  Daily,  which  is  now  lost.     There  was  but  one  card. 

Newton  Pauly:  Saw  Daily  at  our  house  several  times, 
once  in  a  field  with  another  man  in  wheat  sowing  time. 
Saw  card.  It  read:  "Mr.  Pauly — Your  policy  has  come. 
The  first  time  you  are  in  town  come  around  and  get  your 
policy,  and  oblige,  D.  0.  Daily.''  Don't  remember  that 
Daily  was  there  any  more.  Remember  selling  the  hogs. 
Card, came  about  one  week  before  Brother  Willis  and 
others  took  the  hogs  off.  Don't  remember  date,  but  it 
was  after  wheat  sowing.  Am  son  of  Wm.  Pauly.  Sold 
hogs  three  or  four  weeks  after  we  sowed  wheat.  We 
sowed  wheat  last  of  September.  Father  was  sick  in  bed 
when  the  card  came.  Last  time  I  knew  of  father's  be- 
ing in  Hazelton  was  on  Thursday  of  Vincennes  fair, 
first  part  of  October.  Father  got  his  mail  at  Hazelton 
about  once  or  twice  a  week.  Got  the  card  through  Hazel- 
ton postoffice. 

Willis  Pauly:  Knew  of  postal  card  coming.  Went 
to  see  Daily  afterwards  at  father's  request.     We  took  the 
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hogs  to  Hazelton  two  or  three  weeks  after  postal  card 
came.  I  told  Mr.  Daily  that  I  came  after  the  policy. 
He  said  he  couldn't  send  it  out.  I  told  him  I  had  the 
money  for  him.  Daily  says:  I  suppose  you  have,  but 
you  will  have  to  wait  until  your  father  gets  better.  I 
will  bring  it  out  in  a  few  days,  after  he  gets  better.  I 
went  to  see  Daily  one  or  two  weeks  after  selling  the  hogs. 
I  had  the  money  to  pay  the  insurance  when  I  went  to 
see  Daily.  We  sold  the  hogs  Novelnber  28th,  1889.  I 
went  to  see  Daily  a  week  or  so  after  that  date.  Father 
was  not  with  us  when  we  sold  the  hogs.  Father  was  not 
able  to  go  along  when  I  went  to  get  the  policy.  He  was 
sick  at  both  of  these  times. 

Letter  of  secretary  of  the  company  says:  ''The  com- 
pany acknowledges  no  liability  under  policy  No.  63,913 
that  had  been  issued  by  it  on  the  life  of  Wm*  Pauly  in 
October  last,"  but  sends  blanks  as  a  matter  of  courtesy. 

E.  P.  Marshall:  Secretary  of  appellant.  From  its 
organization  to  the  present  time  our  company  has  pur- 
sued but  one  method  of  writing  insurance,  and  that  is 
upon  a  written  application  of  the  insured. 

Wm.  Pauly's  application  for  $2,000  life  rate  endow- 
ment was  received  by  us  from  Chicago  department  and 
referred  to  medical  department.  Medical  directors  de- 
cided that  a  policy  should  not  issue  on  the  plan  proposed, 
but  that  a  ten  year  endowment  policy  might  issue,  and  a 
policy  upon  this  plan  was  then  prepared  and  sent  through 
the  Chicago  agency  to  Daily  in  the  expectation  that  he 
could  induce  him  to  accept  it  instead  of  a  policy  such  as 
he  had  applied  for.  It  was  sent  without  any  special  in- 
structions to  Daily  as  to  its  return  if  declined,  but  sub- 
ject to  the  uniform  rule  of  the  company,  which  appears 
in  the  printed  manual  held  by  all  agents,  including 
Daily.  This  rule  is  that  policies  not  delivered  to  the  in- 
sured and  paid  for  shall  be  returned  to  the  home  office 
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within  sixty  days  from  date  of  issue.  We  received  no 
notice  from  the  time  the  policy  was  sent,  in  reference  to 
it.  Pauly  never  made  any  other  application.  We  is- 
sued no  other  policy.  No  premium  was  ever  paid.  The 
agent  was  not  authorized  to  deliver  the  policy  without 
payment  of  the  premium,  and  he  had  no  authority  or 
power  to  deliver  it  at  all  after  sixty  days  from  its  date,  un- 
der the  rule  of  the  company,  under  which  Daily  was  then 
working.  After  the  sixty  days,  it  could  only  be  deliv- 
ered upon  the  certificate  of  the  medioal  examiner  that 
the  applicant  was  still  in  good  health,  upon  receipt  of 
which  the  company  authorized  the  delivery  and  not 
otherwise.  It  was  also  a  rule  of  the  company,  which  was 
kpown  to  Daily  and  constituted  a  part  of  his  instructions, 
that  no  policy  is  to  be  delivered  to  a  sick  man,  except 
where,  in  advance  of  the  policy,  there  has  been  executed 
special  printed  binding  contract  signed  by  the  agent, 
and  accompanied  by  payment  of  the  premium.  In  this 
case  there  was  no  authority  given  to  the  agent  to  vary 
from  these  rules.  Policy  was  never  delivered,  and  was 
returned  to  us  in  March,  1890. 

Our  register  has  a  memorandum  of  the  policy  (setting 
it  out)  showing  date,  amount,  etc.,  made  \ehen  policy 
was  sent  out  to  Chicago  agency,  and  a  notation  of  the 
amount  of  first  premium  charged  to  it. 

This  comprised  the  appellee's  evidence. 

For  the  defendant.- 

D.  0.  Daily:  My  only  instructions  were  in  a  manual, 
viz.:  ''When  you  receive  a  policy  from  the  home  office 
for  collection,  you  must  not  deliver  if  you  know  of  any  un- 
favorable change  in  the  habits  or  health  of  the  person 
on  whose  life  it  is  issued.  You  must  not,  in  any  case, 
deliver  a  policy  or  renewal  receipt  until  the  premium  is 
paid."  And,  again,  the  manual  contained  this  instruc- 
tion:    * 'Should  the  health  of  the  applicant  become  im- 
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paired,  or  anything  transpire  or  come  to  the  knowledge 
of  the  agent,  making  the  risk  less  desirable  after  the  ap- 
plication is  taken  and  before  actual  delivery  of  the  policy, 
the  agent  must  notify  the  company  of  the  facts  and  not 
deliver,  but  return  the  policy  to  the  home  office  immedi- 
ately/' I  had  the  above  instructions,  and  none  others, 
at  the  time  I  refused  to  deliver  the  policy.  Pauly  never 
saw  the  policy.  I  received  it  about  October  10th,  1889. 
I  went  to  Pauly's  house  to  tell  him  that  the  company  had 
declined  his  application  on  the  plan  proposed,  but  would 
accept  the  risk  on  another  plan.  ,  The  ten  year  endow- 
ment plan.  The  premium  on  the  plan  proposed  first 
was  $63  per  $1,000,  while  on  the  latter  plan  it  was  $93. 
Pauly  objected  to  the  increase  of  premium.  Finally  he 
said,  I  guess  I  will  take  $1,000  on  the  plan  you  name.  I 
wrote  the  postal  card  October  10th,  and  called  at  Pauly 's 
house  October  14th.  I  saw  one  of  Pauly's  sons  and  told 
him  to  come  and  get  the  policy.  No  one  came  until 
Willis  came.  Pauly  never  wrote  me  and  never  paid 
anything  on  the  policy. 

When  Pauly  agreed  to  take  the  $1,000  I  agreed  to  give 
him  six  months  on  the  half,  he  to  pay  half  cash.  I 
probably  said  to  Dr.  Gudgel  in  the  month  of  March  or 
April  that  I  had  to  give  Pauly  time  on  one-half  the 
premium.  This  was  October  6th,  and  last  time  I  saw 
Pauly.  It  was  after  I  had  received  word  that  the  com- 
pany would  not  accept  his  application  on  first  plan. 
There  was  nothing  said  about  waiting  until  he  sold  his 
hogs. 

Dr.  Gudgel  testified  that  in  March,  shortly  after  Pauly 's 
death,  Daily  told  him  that  in  order  to  get  Pauly  to  take 
insurance  he  had  to  give  him  time  on  one-half  the 
premium. 

There  is  here  neither  payment  to  the  company  nor 
actual  delivery  of  the  policy.     Is  the  evidence  such  as  to 
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justify  us  in  saying  that  a  verdict,  that  there  was  a  valid 
contract  of  insurance,  is  sustained  by  it? 

It  is  undoubtedly  true  that  while,  as  a  general  rule, 
the  delivery  of  the  policy  and  payment  of  the  premium, 
either  in  money  or  by  note,  both  accrue  when  the  con- 
tract is  consummated,  still  it  is  also  true  that  there  may 
be  a  valid  and  enforceable  contract  of  insurance  without 
payment  or  without  a  manual  delivery  of  the  policy. 
Hamilton  v.  Lycoming,  etc.,  Ins,  Co,  5  Barr  (Pa.  St.), 
339;  Cronkhite  v.  Accident  Ins,  Co.,  35  Fed.  R^p.  26; 
Carpenter  v.  Mutual,  etc,  Ins.  Co.,  4  Sandf.  Ch.  408; 
Tayloe  v.  Merchants,  etc..  Ins,  Co,,  9  How.  (U.  S.)  390; 
Fried  y.  Royal  Ins,  Co.,  50  N.  Y.  253;  Kentucky,  etc.. 
Ins,  Co,  V.  Jenks,  5  Ind.  96. 

Such  contract  may  also  exist  without  either  payment 
of  premium  or  delivery  of  policy.  Bragdon  v.  Appleton, 
etc,  Ins,  Co.,  42  Me.  259;  Collins  v.  Ins.  Co,,  7  Phil. 
201;  Kohne  v.  Ins,  Co.,  1  Wash.  (C.  C.)  93;  Sheldon  v. 
Conn.,  etc,  Ins,  Co,,  25  Conn.  207;  Hallock  v.  Commer- 
cial Ins,  Co.  2  Dutch.  268;  Commercial  Ins,  Co.v.  Hal- 
lock,  3  Dutch.  645;  Xenos  v.  Wickham,  2  L.  R.  (H.  of  L. 
Cases),  296;  New  England  Fire,  etc.,  Ins.  Co,  y,  Robin- 
son, 25  Ind.  537. 

Yet  such  cases  are  recognized  as  exceptional,  and  in 
order  to  sustain  them  the  proof,  whether  direct  or  cir- 
cumstantial, should  be  of  such  a  character  as  to  reason- 
ably support  the  assertion. 

Bliss  on  Life  Insurance,  p.  229,  section  154,  enunci- 
ates this  rule:  ''In  life  insurance,  the  policy  always 
provides  that  it  is  not  to  take  effect  until  the  first  pre- 
mium is  paid.  In  such  cases,  if  there  is  no  actual  de- 
livery of  the  policy  under  such  circumstances  that  a 
waiver  of  payment  of  the  premium  may  be  inferred,  there 
must  be  some  satisfactory  proof  that  the  premium  was  so 
paid,  or  that  its  payment  was  in  fact  waived.     While 
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neither  payment  nor  delivery  nor  both  combined  are 
conclusive,  it  would,  on  the  one  hand,  require  very 
strong  proof  to  show  a  binding  contract  where  neither 
had  taken  place,  as,  on  the  other  hand,  it  would  require 
strong  proof  to  overcome  the  presumption  of  a  completed 
contract  arising  from  payment  and  delivery  combined.'' 

In  Cronkhite  v.  Accident  Ins.  Co.  (Fed.),  17  Ins.  Law 
Jour.  509,  Brewer,  J.,  says:  *'A  party  should  not  be 
called  on  to  pay  where  it  has  in  fact  received  nothing, 
unless  there  is  some  clear  and  positive  reason  upon  which 
the  demand  rests." 

Keeping  in  mind  the  well  established  rule  of  our  court 
that  where  there  is  a  conflict  of  evidence  we  will  not  un- 
dertake to  weigh  it,  we  are  still  unable  to  find  in  the  evi- 
dence of  this  case  any  from  which  it  may  be  reasonably 
and  legitimately  inferred  that  there  was  here  a  binding 
and  completed  contract  of  insurance.  All  of  the  evi- 
dence is  consistent  with  the  idea  that  there  were  simply 
negotiations  looking  toward  an  insurance. 

There  is  no  indication  of  any  purpose  to  contract  other 
than  by  a  policy  to  be  made  and  delivered  upon  payment 
of  at  least  half  of  the  premium.  Heiman  v.  Plicenix  Mut. 
Life  Ins.  Co,,  17  Minn.  153;  Markey  v.  Mut.  Ben.  Life 
Ins.  Co.,  103  Mass.  78. 

There  is  here  an  entire  want  of  proof  that  the  agent  in 
any  manner  waived  payment  or  gave  any  credit,  except 
as  to  one-half  the  premium. 

Counsel  for  the  appellee  rely  largely  upon  the  postal- 
card,  for  proof  that  there  was  a  constructive  delivery  of 
the  policy  and  a  consummation  of  the  contract.  It  is 
urged  that  by  the  language,  "your  policy,"  used  in  this 
card,  the  idea  is  conveyed  that  the  policy  then  actually 
belonged  to  Pauly,  and  that  the  agent  simply  held  it  as 
a  trustee  for  him.  When  all  the  surrounding  circum- 
stances, as  to  which  there  is  no  dispute,  are   regarded. 
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such  a  construction  seems  to  us  untenable.  Such  an 
inference  can  not  fairly  and  legitimately  follow  simply 
from  the  language  of  the  card,  which,  when  considered 
in  the  light  of  attendant  circumstances,  can  mean  only 
that  the  policy  written  for  Pauly  had  come. 

Counsel  for  the  appellee  support  their  proposition  that 
the  ''contract  was  executed,  and  that  there  was  nothing 
further  to  be  done,''  when  the  postal  card  was  written, 
by  the  cases  of  Cooper  v.  Pacific  Mut.  Lifelns.  Co.,  7 
Nev.  116,  and  Tayloe  v.  Merchants*  Fire  Ins.  Co.,  9  How. 
(U.  S.)  390. 

In  the  former  of  these  cases,  $50  was  paid  when  the 
application  was  made,  which  was,  according  to  the  com- 
pany's regulations,  to  be  applied  on  the  first  year's  pre- 
mium, provided  the  company  should  conclude  to  make 
the  insurance.  The  company  did  so  conclude,  entered 
its  conclusion  on  its  books  and  forwarded  policy  to  agent, 
and  the  money  paid  thereby  became  the  money  of  the 
company,  and  the  beneficiary  became  entitled  to  a  policy 
upon  complying  with  the  other  terms  of  the  contract, 
which  she  offered  to  do  in  strict  accordance  therewith, 
although  her  husband  had  taken  sick  and  died  after  the 
acceptance  of  the  application  and  before  the  delivery  of 
the  policy  to  her. 

In  the  Tayloe  case,  Tayloe  applied  for  insurance,  the 
company  wrote  the  agent  it  would  take  it  at  a  certain  rate. 
The  agent  so  notified  Tayloe,  telling  him  that  if  he  de- 
sired to  effect  insurance  to  send  him  a  check  and  the 
''matter  is  concluded."  On  the  day  after  receiving  this 
letter, Tayloe  sent  a  check  by  mail,  with  directions  to  leave 
the  policy  at  a  bank.  The  insurance  was  held  to  take 
effect  from  the  mailing  of  the  check,  the  matter  being 
then  "concluded"  so  far  as  effecting  a  completed  con- 
tract was  concerned. 

These  cases  present  very  different  features  from  the 
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one  at  bar,  where  there  is  neither  payment  nor  waiver 
nor  anything  shown  to  have  been  accepted  as  a  compli- 
ance with  the  contract. 

In  the  cases  of  Kentucky,  etc.,  Ins.  Co.  y.Jenka^  supra, 
and  New  England  Fire,  etc..  Ins,  Co.  v.  Robinson,  supra, 
there  were  clear  and  distinct  contracts  for  insurance,  the 
terms  of  which  were  fully  complied  with  by  the  insured. 

If  the  minds  of  the  parties  ever  met,  and  an  agreement 
for  an  insurance  was  made,  it  must  have  been  upon  the 
6th  of  October,  which  was  the  last  time  that  Daily  saw 
Pauly.  Whatever  the  arrangement  then  made  was, 
whether  for  $1,000  or  $2,000,  there  is  not  a  scintilla  of 
evidence  that  there  was  any  waiver  of  payment  of  more 
than  half  the  premium.  Pauly  then  understood  he  was 
to  pay  half  cdsh,  at  least.  Word  was  left  with  his  son, 
on  the  14th,  that  the  policy  had  come,  yet  he  made  no 
move  toward  payment  or  consummation  of  the  contract 
until  December  6th. 

The  agent  certainly  acted  with  diligence.  He  wrote 
him  a  card  about  the  10th,  and  went  out  in  person  on 
the  14th,  but  no  response  came  from  Pauly.  We  are 
unable  to  see  that  it  was  incumbent  upon  the  agent  to 
specifically  urge  payment  upon  Pauly  as  a  condition  to 
his  policy's  becoming  effectual,  nor  can  we  hold,  as 
urged  by  counsel,  that  his  failure  to  do  so  is  to  be  deemed 
a  waiver  of  payment.  Presumptively,  the  payment  of. 
the  premium  and  the  delivery  and  effectiveness  of  the 
policy  would  go  hand  in  hand.  May  on  Insurance,  sec- 
tion 56:  Heiman  v.  Phosnix  Mut,  Life  Ins.  Co.,  supra, 

Pauly  had  no  right  to  expect  anything  else,  unless  by 
special  agreement. 

There   was,   as   we   construe   it,  nothing   in   Daily's 
postal  card  which  could  have  tended  to  raise  in  Pauly 's 
Vol.  8—7 
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mind  the  belief  that  his  policy  was  in  force,  although 
not  paid  for. 

Under  the  circumstances  of  this  case,  taking  into  con- 
sideration the  time  which  elapsed  between  the  negoti- 
ations and  the  tender,  and  the  fact  that  Pauly  was  sick 
about  the  10th  of  October;  was  sick  about  the  21st  of 
November;  was  sick  and  unable  to  go  to  sell  his  hogs  on 
November  28th,  and  was  sick  and  unable  to  go  to  town 
on  the  6th  of  December,  we  are  of  opinion  that  the  agent 
was  justified  in  declining,  and  in  good  faith  to  his  com- 
pany he  was  required  to  decline,  to  consummate  the  con- 
tract on  the  6th  of  December,  when  the  tender  was  made. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  appellant's  motion  for  a  new  trial. 

Filed  Nov.  1,  1898. 


No.  910. 
Leiter  v.  Jackson. 


Pleading. — Paragraph  of  Complaint, — Repeated  in  Same  Form. — De- 
murrer,— ^Where  the  facts  alleged  in  a  paragraph  of  complaint  are 
provable  ander  another  paragraph,  requiring  neither  more  nor  less 
evidence  to  authorize  a  recovery,  it  is  not  error  to  sastain  a  de- 
murrer to  Buch  paragraph. 

New  Trial. — Causes  for. — Cause  Improperly  Assigned  Baises  no  Ques- 
tion on  Appeal, — Rulings  on  motions  to  strike  out  pleadings  and  on 
demurrers  are  not  proper  causes  for  a  new  trial,  and  raise  no  ques- 
tion when  assigned  as  such. 

Vbbdict. — InstrucUng  Jury  to  Find  for  Defendant, — When  Error, — Becov- 
ery. — Sufficiency  of  Evidence, — Practice. — ^When  there  is  any  evi- 
dence, although  conflicting,  tending  to  support  and  make  out  the 
plaintiff's  case,  and  sufficient  to  sustain  a  verdict,  the  court  should 
not  instruct  the  jury  to  return  a  verdict  for  the  defendant,  but  the 
question  of  recovery  should  be  left  to  the  jury. 

From  the  Fulton  Circuit  Court. 
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if.  L.  Essick,  O.  F.  Montgomery,  0.  W.  Holman  and 
R,  C.  Stephenson,  for  appellant. 
E,  C.  Martindale  and  JET.  Bernetha,  for  appellee. 

Ross,  J. — ^The  appellant  sued  the  appellee,  alleging  in 
the  first  paragraph  of  his  complaint  that  on  the  29th  day 
of  August,  1891,  the  appellee,  claiming  to  be  the  owner 
in  fee  of  a  strip  of  land  containing  forty  acres  in  Fulton 
county,  Indiana,  proposed  to  trade  or  sell  the  same  to 
appellant  at  and  for  the  price  of  thirty  dollars  per  acre, 
and  the  same  was  to  apply  on  the  sale  of  a  stock  of  goods 
sold  by  appellant  to  appellee;  that  appraisers  were  to  be 
appointed  to  appraise  the  goods,  and  also  the  land  at  its 
value  per  acre;  that  the  goods  were  appraised  and  ac- 
cepted by  appellee  at  their  appraised  value,  and  the  land 
was  appraised  at  thirty  dollars  per  acre;  that  the  appel- 
lee represented  to  appellant  that  there  were  forty  acres 
in  said  strip  of  land,  and,  relying  upon  such  representa- 
tions, he  accepted  the  same  at  the  rate  of  thirty  dollars 
per  acre,  making  the  purchase  price  therefor  twelve  hun- 
dred dollars. 

It  is  also  alleged  that  the  appellee,  at  the  time  he  made 
said  representations,  knew  them  to  be  false,  and  that  he 
made  them  for  the  purpose  of  misleading  and  deceiving 
the  appellant,  and  that  appellant  was  ignorant  of  the 
truth,  but  relied  upon  said  representations  of  appellee; 
that  said  tract  of  land,  in  truth  and  fact,  contained  but 
thirty-one  acres,  and  that  as  soon  as  he  learned  that  said 
tract  of  land  contained  but  thirty-one  acres  he  demanded 
of  appellee  the  repayment  of  the  amount  paid  in  excess 
of  the  value  of  the  land  conveyed. 

The  complaint  is  in  three  paragraphs,  the  first  and 
second  being  the  same  in  substance,  except  that  the 
second  contains  no  allegations  of  fraudulent  representa- 
tions.   A  demurrer  was  sustained  to  the  third.    The  sus- 
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taiiiing  of  the  demurrer  to  the  third  paragraph  of  the 
complaint  is  the  first  error  to  be  considered  by  this  court. 

This  paragraph  of  the  complaint  states  the  same  cause 
of  action  alleged  in  the  first  and  second  paragraphs  of 
the  complaint,  except  it  was  not  as  specific  in  stating  the 
facts. 

A  party  is  permitted  to  plead  his  cause  of  action  in  as 
many  different  forms  as  he  may  see  fit,  but  he  must  not 
repeat  it  in  the  same  form  in  several  different  paragraphs. 
In  tliis  case  it  required  neither  more  nor  less  evidence 
to  entitle  the  appellant  to  recover  under  the  third  para- 
graph than  would  be  necessary  to  entitle  him  to  recover 
under  the  first,  hence  there  was  no  error  in  sustaining 
tlie  demurrer  to  this  paragraph. 

It  is  next  urged  that  the  court  below  erred  in  overrul- 
ing the  motion  made  by  appellant  to  strike  out  the  sec- 
ond paragraph  of  appellee's  answer.  The  overruling  of 
a  motion  to  strike  out  a  pleading  properly  filed,  is  not 
reversible  error. 

The  second  paragraph  of  the  answer  is  sufficient  as  an 
answer  to  either  paragraph  of  the  complaint,  hence  there 
was  no  error  in  overruling  the  demurrer  thereto. 

The  last  error  assigned  is  that  "the  court  erred  in 
overruling  plaintiff's  motion  for  a  new  trial." 

Rulings  on  motions  to  strike  out  pleadings  and  on  de- 
murrers tiro  not  proper  cause  for  a  new  trial,  hence  no 
quest ivMis  are  presented  bv  the  first  and  secomi  reasons 
ooiuaiiuni  iu  the  motion. 

Aftor  the  apvvllant  ck^sod  his  case  in  chief,  the  court, 
of  its  own  motion,  instruotod  the  jury  to  return  a  verdict 
for  the  apjH lite. 

This  aotion.  on  the  part  of  the  court,  is  the  sixth  cause 
assigned  in  the  motion  for  a  new  trial.  W"e  think  the 
court  erred  in  directing  a  verdict  for  the  appellee-  A 
osirvful  reading  of  the  evidence  convinces  us  that  there 
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was  sujBBcient  evidence  to  submit  the  questions  in  issue 
to  the  jury.  Counsel  for  appellee  have  failed  to  point 
out  wherein  there  is  a  want  of  evidence  upon  any  ma- 
terial question  presented  by  the  issues,  and  we  find  no 
such  lack  of  evidence.  When  there  is  any  evidence,  al- 
though conflicting,  tending  to  support  and  make  out  the 
plaintiff's  case,  and  sufficient  to  sustain  a  verdict,  the 
question  as  to  whether  or  not  the  plaintiff  should  re- 
cover should  be  left  to  the  jury. 

Counsel  for  appellee  seem  to  think  that  it  is  only  wjien 
there  is  a  conflict  between  the  evidence  introduced  by  the 
plaintiff  and  that  introduced  by  the  defendant,  that  the 
question  should  be  submitted  to  the  jury.  Such  is  not 
the  rule.  There  may  be  a  conflict  in  the  testimony  of 
the  plaintiff,  and  no  evidence  introduced  by  the  defend- 
ant at  all,  and  yet  it  should  be  left  to  the  jury  to  deter- 
mine which  evidence  they  will  believe.  There  was  ample 
evidence,  if  believed  by  the  jury,  to  have  supported  a 
verdict  for  the  appellant. 

Judgment  reversed,  with  instructions  to  grant  appel- 
lant's motion  for  a  new  trial. 

Filed  Nov.  22, 1893. 


No.  952. 

Dalton  et  al.  v.  Hoffman  et  al. 

MscHAKic's  Lien. — Notice, — Sufficiency  of  Description, — Materialman, 
— A  notice  of  Intention  to  hold  a  materialman's  lien,  which  de- 
scribed the  property  as  "lot  6,  7  or  8  in  Pray  and  Hunt's  addition  to 
the  city  of  Indianapolis,  Indiana,  on  the  west  side  of  Quince  street, 
and  about  three-fourths  of  a  square  south  of  Prospect  street,"  etc., 
is  a  sufficient  description,  being  sufficiently  certain  "to  enable  a 
partly  familiar  with  the  locality  to  identify  the  premises  intended  to 
be  described,  with  reasonable  certainty." 
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8amb. — Complaint  J  Sufficiency  of, — Notice, —  Variance, — Description, — 
In  such  case,  where  the  complaint  based  upon  the  notice  avers  that 
lot  6  was  the  one  on  which  the  building  was  erected,  the  complaint 
makes  &  prima  facie  case,  and  the  question  as  to  whether  the  de- 
scription in  the  complaint  is  at  variance  with  that  in  the  notice 
should  be  submitted  for  trial. 

From  the  Marion  Superior  Court. 

J,  Coburn,  for  appellants. 

C  S.  Wilisie  and  J.  W.  Kealingy  for  appellees. 

Reinhard,  J. — ^This  action  was  instituted  by  the  ap- 
pellants, against  the  appellees,  for  the  foreclosure  of  a 
materialman's  lien.  The  only  error  assigned  is  the  sus- 
taining of  the  demurrer  to  the  appellants'  complaint. 

It  is  shown  by  the  complaint  that  the  appellants,  who 
are  lumber  dealers  in  the  city  of  Indianapolis,  furnished 
one  Van  Eaton,  who  was  a  defendant  below,  the  ma- 
terials for  the  wood  work  of  a  dwelling  house,  which  ma- 
terials were  used  by  said  Van  Eaton  in  the  construction 
of  a  dwelling  house  of  the  appellee  Mary  Hoffman,  for 
the  building  of  which  he  was  the  contractor.  Henry 
Hoffman,  the  husband  of  Mary,  was  also  made  a  party 
defendant,  and  is  one  of  the  appellees  here. 

The  only  infirmity  claimed  to  exist  in  the  complaint 
is  in  respect  to  the  description  of  the  property  forming 
the  subject  of  the  lien,  contained  in  the  notice  upon 
which  the  complaint  is  founded,  and  of  which  it  is  made 
a  part.  We  are  not  favored  with  a  brief  by  the  appel- 
lees, but  are  informed  by  appellants'  brief  that  the  court 
below  held  the  notice  insufficient  on  account  of  a  de- 
fective description  of  the  premises.  The  notice  is  as  fol- 
lows: 

"September  28,  1891. 
**To  Mrs.  Mary  Hoffman,  No.  8  Quince  street,  and  all 

others  concerned: 

**You  are  hereby  notified  that  we  intend  to  hold  a 
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mechanic's  lien  on  lot  6,  7  or  8,  in  Pray  and  Hunt's  ad- 
dition to  the  city  of  Indianapolis,  Indiana,  on  the  west 
side  of  Quince  street  and  about  three-fourths  of  a  square 
south  of  Prospect  street,  owned  by  you,  as  well  as  upon 
the  dwelling  house  recently  erected  thereon  by  you,  for 
the  sum  of  two  hundred  and  fifty  dollars  and  thirty-three 
cents,  for  work  and  labor  done  and  materials  furnished 
by  us  in  the  erection  and  construction  of  said  house; 
which  work  and  labor  done  and  materials  furnished,  was 
done  and  furnished  by  us  at  your  special  instance  and 
request,  and  within  the  last  sixty  days. 
'*( Signed)     N.  F.  Dalton, 

^'ForN.  F.  Dalton  &  Co." 

It  has  often  been  decided  in  this  State  that  the  de- 
scription of  the  premises  in  a  notice  of  a  lien  of  this 
character  should  be  sufficiently  certain  to  ascertain  and 
locate  the  same.  Howell  v.  Zerhee,  26  Ind.  214;  Hunger 
V.  Qreeuy  20  Ind.  38;  Caldwell  v.  Asbury,  29  Ind.  451; 
Caldwell  v.  Asbury,  46  Ind.  438;  City  of  Crawfordsville 
V.  Johnson f  51  Ind.  397;  City  of  Crawfordsville  v.  Boots, 
76  Ind.  32;  White  v.  Stanton,  111  Ind.  540;  McNamee 
V.  Ranch,  128  Ind.  59. 

This  rule  is  in  harmony  with  that  laid  down  by  Phil- 
lips as  probably  the  best  on  the  subject,  that  there  should 
be  enough  in  the  description  ''to  enable  a  party  familiar 
with  the  locality  to  identify  the  premises  intended  to  be 
described,  with  reasonable  certainty."  Phillips  Mech. 
Liens,  section  379;  Kneeland  Mech.  Liens,  section  195. 

Our  statute  only  requires  the  description  to  be  such  as 
to  render  the  property  capable  of  being  identified.  Act 
March  6,  1883,  Acts  1883,  p.  140,  section  3. 

It  has  also  been  held  in  this  State  that  where  more 
land  is  included  in  the  notice  than  is  necessary  to  dis- 
charge the  lien,  the  notice  will  not  be  invalid.  Scott  v. 
Goldinghorst,  123  Ind.  268. 
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It  must  follow,  from  this  holding,  that  if  the  notice 
had  described  the  premises  as  lots  6,  7  and  8,  instead  of  6, 
7  or  8,  the  description  would  not  be  insufficient.  Does 
the  use  of  the  disjunctive  or  in  place  of  the  conjunctive 
and  vitiate  the  description?     We  think  not. 

An  uncertain  and  imperfect  description  may  be  aided 
by  extrinsic  evidence,  when  the  proper  averments  are  laid 
in  the  complaint.      White  v.  Stanton,  supra. 

From  the  description  in  the  notice  in  the  case  in  hand, 
we  get  the  facts  that  the  property  is  located  on  the  west 
side  of  Quince  street,  and  about  three-fourths  of  a  square 
south  of  Prospect  street,  in  Pray  and  Hunt's  addition  to 
the  city  of  Indianapolis.  The  complaint  alleges  that  the 
actual  number  of  the  lot  is  6,  while  the  notice  may  be 
construed  to  declare  that  the  lot  is  numbered  either  6  or 
7  or  8 — the  writer  being  uncertain  as  to  which  of  the 
three  was  the  true  number.  The  number  serves  to  aid 
in  identifying  the  lot,  and  the  giving  of  it  in  the  descrip- 
tion is  not  essential  to  the  validity  of  the  notice.  The 
lot  might  be  identified  by  any  other  designation,  such  as 
A,  B  and  C.  The  notice  says,  in  substance,  that  the 
property  is  situated  at  a  point  about  three-fourths  of  a 
square  south  of  Prospect  street,  on  the  west  side  of 
Quince  street,  in  Pray  and  Hunt's  addition  to  the  city  of 
Indianapolis,  and  is  known  as  lot  6,  or  lot  7,  or  lot  8. 
The  complaint  says  that  lot  6  was  the  proper  one.  It 
does  not  appear  that  appellee  also  owned  a  house  on  lot 
7  or  8.  If,  therefore,  there  was  but  one  lot  upon  which 
she  built  a  dwelling  house,  and  this  lot  was  located  at  or 
near  the  point  designated  as  three-fourths  of  a  square 
south  of  Prospect  street,  and  on  the  west  side  of  Quince 
street,  we  are  not  able  to  see  how  any  one,  especially  if 
familiar  with  the  locality  of  the  premises,  could  possibly 
be  misled  by  the  description.  We  think,  under  the  rule 
that  ''that  is  certain  which  may  be  made  certain,"  that 
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the  description  is  not  void,  and  aided  as  it  is  by  the  aver- 
ment that  lot  6  was  the  one  upon  which  the  house  was 
erected,  the  complaint  makes  a,  prima  facie  case,  and  the 
question  as  to  whether  the  description  in  the  complaint 
is  actually  at  variance  with  that  in  the  notice  should 
have  been  submitted  for  trial.  Phillips  Mech.  Lien, 
section  384. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

Piled  Nov.  7, 1893. 


No.  1,015. 
Smith  v.  Thurston. 


Pleading. — Complaint,  Sufficiency  of. — Promissory  Note, — Delivery.— 
Titte. — In  an  action  on  a  promissory  note,  the  <?omplaint  is  suffi- 
cient as  showing  delivery  to,  and  title  in,  plaintiff,  where  the  com- 
plaint, when  taken  in  connection  with  the  note,  shows  that  the  note 
was  execated  to  plaintiff,  for  a  valuable  consideration ;  that  plain- 
tiff transferred  the  same,  by  indorsement,  to  Y.,  and  that  V.,  by 
like  means,  transferred  it  back  to  plaintiff. 

Jury. — Misconduct  of.-^-Taking  Note  in  Suit  to  Jury  Boom. — Plea  of  Non 
Est  Factum. — Signature. — Harmless  Error. — Practice,— When  an  ac- 
tion is  brought  on  a  promissory  note,  and  a  plea  of  non  est  factum 
is  entered,  and  the  jury  are  allowed,  over  defendant's  objection, 'to 
take  the  note  sued  on  to  their  room,  but  the  record  fails  to  show 
that  they  also  took  to  their  room  the  plea  mentioned,  to  which  de- 
fendant's signature  was  attached,  and  fails  to  show  any  comparison 
of  the  signature,  there  is  no  available  error. 

From  the  Tipton  Circuit  Court. 

J.  I,  Parker,  for  appellant. 

J,  N,  Waugh  and  J.  P.  Kemp,  for  appellee. 

Reinhard,  J. — ^The  overruling  of  appellant's  demurrer 
to  the  amended  first  paragraph  of  the  appellee's  com- 


106         APPELLATE  COURT  OF  INDIANA, 

Smith  V.  Tharston. 

plaint  is  the  first  error  complained  of.  It  is  insisted,  in 
argument,  that  the  complaint  does  not  sufficiently  aver 
that  the  note  declared  upon  was  executed  and  delivered 
by  the  appellant  to  the  appellee,  or  that  appellee  has  any 
title  to  the  same.  The  note  which  was  filed  as  an  ex- 
hibit shows,  on  its  face,  that  it  was  executed  by  Smith  to 
Thurston,  and  contains  a  promise  to  pay  the  latter  fifty 
dollars.  The  averments  of  the  complaint,  when  taken 
in  connection  with  the  note  itself,  abundantly  show,  that 
the  note  was  given  the  appellee  by  the  appellant  for  a 
debt  of  fifty  dollars  for  a  plow  purchased  of  appellee  by 
the  appellant;  that  the  note  was  transferred  by  the  ap- 
pellee, by  indorsement,  to  one  William  W.  Vaughan, 
who,  by  like  means,  transferred  it  back  to  the  appellee, 
and  that  it  was  wholly  due  and  unpaid.  The  com- 
plaint is  sufficient  to  withstand  the  objections  urged 
against  it,  and  there  was  no  error  in  overruling  the  de- 
murrer. 

The  remaining  error  assigned  involves  the  correctness 
of  a  ruling  of  the  court  upon  the  trial  in  allowing  the 
jury  to  take  to  their  room,  over  appellant's  objection,  the 
note  sued  upon,  which  was  attached  to  the  complaint  as 
an  exhibit.  It  is  conceded,  by  appellant's  counsel,  that 
under  the  decisions  of  our  Supreme  Court  such  ruling 
would  not  ordinarily  be  reversible  error.  Shulse  v.  Mc- 
Williams,  104  Ind.  512;  Summers  v.  Oreathouse,  87  Ind. 
205;  Snyder  v.  Braden,  58  Ind.  143. 

But  it  is  contended  that  the  case  at  bar  differs  from 
those  in  which  the  act  of  permitting  the  jury  to  take  such 
papers  to  their  room  was  declared  within  the  discretion 
of  the  court,  for  the  reason  that  in  the  case  at  bar  a  plea 
of  non  est  factum  had  been  filed,  and  the  genuineness  of 
the  appellant's  signature  put  in  issue,  which  was  not  the 
case  in  the  decisions  referred  to.  It  is  claimed,  by  ap- 
pellant's counsel,  that  the  appellant  was  prejudiced  in  his 
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rights,  in  that  the  jury  were  thus  permitted  not  only  to 
take  the  note  and  the  attached  signature  to  their  room 
for  examination,  but  also  to  institute  a  comparison  be- 
tween such  signature  and  that  appended  to  the  plea  of 
non  eat  factum. 

We  have  diligently  searched  the  record  but  have  not 
been  able  to  find  that  the  jury  also  took  to  their  room  the 
paper  containing  the  plea  just  named,  or  that  they  made, 
or  were  permitted  to  make,  in  their  room,  any  such  com- 
parison as  the  one  complained  of.  Nothing  is  disclosed 
that  makes  it  appear  that  the  appellant  was  in  any  way 
injured  by  any  such  act  as  he  complains  about.  We 
need  not  decide,  therefore,  whether  the  filing  of  a  plea  of 
non  est  factum  makes  the  case  at  bar  an  exception  to  the 
rule  by  which  the  court  may  permit  the  jury  to  take  to 
their  room  a  note  or  other  instrument  attached  to  the 
complaint. 

We  find  no  available  error. 

Judgment  affirmed. 

Filed  Nov.  21, 1893. 


No.  734. 

The  Walter  A.  Wood  Mowing  and  Reaping  Machine 
Company  v.  Field. 

AaaiGNMKNT  OF  Errobs. — Joint  Assignment. — Admitting  Sufficiency  of 
One  Ground  of  Error.— Effect.— Where  an  appellant  assigns  as  error 
that  the  answers  of  appellee  do  not  state  facts  suflScient  to  constitute 
a  defense  to  appellant's  complaint,  and,  also,  in  another  assignment, 
avers  that  the  overruling  of  appellant's  demurrer  to  the  second, 
third,  and  fifth  paragraphs  of  answer,  and  then  concedes  the  suf- 
ficiency of  the  second  paragraph  of  answer,  no  question  is  presented 
by  such  assignments. 

Flkai>ikq.— Answer,  Sufficiency  of  .—Demurrer.— Warranty,  Breach  of.— 
Promissory  Note. — In  an  action  on  a  promissory  note  given  as  evi- 
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dence  of  the  purchase  price  of  a  reaping  machine,  an  answer  setting 
ap  a  warranty  that  the  machine  was  made  of  good  material  and 
would  do  good  work  when  properly  managed,  and  alleging  a  breach 
thereof,  is  sufficient  on  demurrer,  although  the  allegations  are  not 
full  and  specific. 
Instructions  to  Jury. — Erroneous  Instruction. —  Warranty. — Breach  of. 
— Machine. — ^Where  a  machine  is  warranted  to  do  good  work  when 
properly  managed,  an  instruction  to  the  jury  that  if,  on  fair  trial, 
the  machine  could  not  be  made  to  **woTk  profitably  and  success- 
fully," it  did  not  comply  with  the  warranty,  and  the  buyer  might 
refuse  to  pay  for  it,  is  erroneous. 

From  the  Orange  Circuit  Court. 

W.  F.  Townaend,  J,  Wilhelm  and  T.  B.  Buskirk,  for 
appellant. 

Davis,  J. — The  appellee  executed  his  note  to  appel- 
lant as  evidence  of  the  purchase-price  for  a  reaping  ma- 
chine. An  action  on  this  note  resulted  in  a  judgment 
in  the  court  below  in  favor  of  appellee. 

The  errors  assigned  by  appellant  in  this  court  are: 

''First.  The  answers  of  the  appellee  do  not  state  facts 
sufficient  to  constitute  a  defense  to  plaintiff's  (appel- 
lant's) complaint. 

''Second.  The  court  erred  in  overruling  appellant's 
demurrer  to  the  second,  third,  and  fifth  paragraphs  of  ap- 
pellee's answer  and  cross-complaint. 

"Third.  The  court  erred  in  overruling  appellant's  de- 
murrer to  amended  fourth  paragraph  of  appellee's  an- 
swer to  appellant's  complaint. 

"Fourth.  The  court  erred  in  sustaining  appellee's  de- 
murrer to  the  second  paragraph  of  appellant's  reply  to 
the  fourth  paragraph  of  appellee's  answer. 

"Fifth.  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial." 

It  is  conceded  that  the  second  paragraph  of  the  answer 
states  facts  sufficient  to  withstand  the  demurrer,  and, 
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therefore,  no  question  is  presented  for  our  consideration 
by  either  the  first  or  second  errors  assigned. 

The  amended  fourth  paragraph  of  the  answer,  which 
alleges,  in  substance  and  effect,  that  the  machine  in 
question  was  warranted  by  appellant  to  be  well  made,  of 
good  material,  and  that  with  proper  management  it  would 
do  good  work,  and  which  further  avers  that  the  machine 
was  not,  in  certain  particulars,  well  made,  of  good  ma- 
terial and  would  not,  with  proper  management,  do  good 
work,  is  not  a  model  pleading  and  is  not,  in  some  re- 
spects, so  full  and  specific  as  it  ought  to  be,  yet  in  our 
opinion  it  is  not  insuflBicient  on  demurrer. 

The  reply  thereto  was  an  argumentative  general  de- 
nial, and  there  was  no  error  in  sustaining  the  demurrer 
thereto. 

We  have  not  been  favored  with  a  brief  in  behalf  of  appel- 
lee, but  we  have  carefully  read  the  entire  record.  While 
it  is  true  that  the  evidence  is  not  on  some  points  clear 
and  satisfactory,  this  court  will  not  attempt  to  review  or 
weigh  it.  The  instructions  in  the  main  are  correct  state- 
ments of  the  law  applicable  to  the  evidence  under  the  is- 
sues, but  in  one  instruction,  which  is  not  modified  or 
withdrawn  in  any  other  instruction  the  court  said,  in 
substance  and  effect,  to  the  jury,  that  if,  on  a  fair  trial, 
the  machine  could  not  be  made  to  ''work  profitably  and 
successfully,"  it  did  not  comply  with  the  warranty,  and 
the  buyer  might  refuse  to  pay  for  it.  This  instruction 
is  erroneous.  The  machine  was  not  warranted  to  work 
"profitably.''  It  was,  in  this  respect,  only  warranted  ''to 
do  good  work  with  proper  management.''  If  it  did  this, 
the  requirements  of  the  warranty  were  fulfilled. 

If  it  did  good  work,  in  compliance  with  the  terms  of 
the  warranty,  this  was  certainly  sufficient,  although  the 
work  so  done  may  not  have  been  profitable  to  appellee. 
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We  can  not,  under  the  circumstances  of  this  case,  say 
that  the  instruction  was  not  misleading  and  harmfuL 
Judgment  reversed,  with  costs. 
Filed  Nov.  21,  1893. 


No.  847. 

Grekn  et  al.  v.  Brown,  Administrator. 

Decedents*  Estates.— Fi«aZ  Settlement, — What  Does  not  Amount  to. — 
Administrator  De  Bonis  Non, — Where  an  administrator  filed  what 
purports  to  be  his  final  report,  to  which  exceptions  were  filed  by 
claimants,  but  the  exceptions  are  subsequently  withdrawn,  with 
right  to  enforce  and  collect  their  claims  in  the  future,  and  the  order 
•concludes  as  follows:  '^\nd  the  estate  is  continued  as  to  matters 
embraced  in  the  exceptions  only  for  further  administration  aa  the 
court  may  authorize  and  direct,  and  said  *  *  [A.]  now  tenders 
his  resignation  as  such  administrator,  which  is  accepted,  and  said 
administrator  finally  discharged,"  the  provisions  of  the  order  con- 
tinuing the  estate  for  certain  purposes,  and  accepting  the  resigna- 
tion of  the  administrator,  are  wholly  inconsistent  with  the  idea  of 
final  settlement,  and  an  administrator  de  bonis  non  may  be  appointed 
under  the  provisions  of  section  2240,  R.  S.  1881. 

From  the  Hamilton  Circuit  Court. 

S.  Claypool  and  /.  W,  Claypool,  for  appellants. 

W.  R,  Fertig  and  H,  J,  Alexander,  for  appellee. 

Gavin,  J. — ^This  was  an  application  by  appellants,  to 
revoke  letters  granted  to  appellee  as  administrator  de 
bonis  non  of  the  estate  of  Seth  Green,  deceased. 

The  former  administrator  of  this  estate  filed  in  said 
court,  in  which  the  trust  was  pending,  what  purported  to 
be  his  final  report  in  said  estate,  on  April  4th,  1888. 
Proper  notices  were  given,  and  on  September  28th,  1888, 
the  following  order  was  made  thereon  by  the  court: 

''And  the  court,  having  seen  and  examined  said  re- 
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port,  and  being  suflBiciently  advised  in  the  premises,  does 
approve  and  confirm  the  same  in  all  respects  as  to  every- 
thing embraced  therein,  and  discharges  the  administrator 
from  further  duty  or  liability  as  to  the  matters  embraced 
in  said  report. 

**And  come  now  Joseph  R.  Gray,  William  A.  Semans, 
James  R.  Christian  and  A.  J.  Fryberger  and  file  excep- 
tions herein  in  the  words  and  figures  following,  to  wit: 
[here  insert]  And'  come  now  said  exceptors  and  with- 
draw their  exceptions  as  to  matters  embraced  in  said  re- 
port, and  consent  to  its  approval,  reserving  their  right  to 
enforce  and  collect  their  claims  in  the  future.  And  the 
estate  is  continued  as  to  matters  embraced  in  the  excep- 
tions only  for  further  administration  as  the  court  may 
authorize  and  direct,  and  said  Ezra  Swain  now  tenders 
his  resignation  as  such  administrator,  which  is  accepted, 
and  said  administrator  finally  discharged." 

The  question  presented  for  our  determination  is 
whether  or  not  this  constitutes  a  final  settlement  of  said 
estate. 

While  there  is  considerable  confusion  in  this  entry,  we 
think  it  clear  that  it  does  not  constitute  a  final  settlement 
of  the  estate.  The  entire  entry  must  be  construed  to- 
gether, and  a  consistent  interpretation  then  given  to  it  if 
possible. 

An  order  of  final  settlement  necessarily  means  a  de- 
termination of  all  matters  proper  to  be  included  therein, 
unless  they  are  excepted  therefrom,  in  accordance  with 
the  express  provisions  of  the  statute,  as  is,  for  example, 
provided  by  section  2401,  R.  S.  1881. 

In  this  case  the  court  expressly  continued  the  estate 
for  certain  purposes.  The  court  also  accepted  the  resig- 
nation of  the  administrator. 

These  provisions  of  the  order  wholly  exclude  the  idea 
of  a  final  settlement  of  the  estate. 
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The  appointment  of  the  appellee  was,  therefore,  within 
the  provisions  of  section  2240,  R.  S.  1881,  which  author- 
izes the  appointment  of  an  administrator  de  bonis  non 
in  the  event  of  the  resignation  of  the  administrator  of  an 
estate. 

The  authorities  to  which  we  have  been  referred  by  ap- 
pellant, are  applicable  only  to  cases  where  there  has  been 
an  order  showing  an  actual,  final,  and  complete  settlement 
regularly  entered  by  the  court,  or  to  ckses  where  the  con- 
clusiveness of  report  and  resignation  duly  approved  has 
been  questioned  collaterally. 

Some  questions  of  practice  have  been  suggested  by 
counsel  for  the  appellee,  which  we  have  deem^ed  it  un- 
necessary  to  consider  in  the  view  we  have  taken  of  the 
main  question. 

Judgment  affirmed. 

Filed  April  11, 1893 ;  petition  for  a  rehearing;  overruled  Nov.  24, 1893. 


No.  805. 

The  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago 
Railway  Company  v.  Grames. 

Railroad. — Contributory  Negligence, — Special  Verdict, —  When  Plaintiff 
is  Free  from  Negligence, — Hailroad  Crossing, — Personal  Injury, — A . 
and  B.,  as  shown  by  special  verdict,  approached  a  railroad  crossing 
with  a  wagon  and  team  of  horses,  under  the  following  circumstances 
and  manner:  A.  driving  and  B.  sitting  in  seat  with  A.  On  both 
sides  of  the  street  forming  the  crossing  were  buildings,  which  ob- 
structed the  view  of  persons  approaching  the  railroad  and  iihaterially 
interfered  with  their  hearing  approaching  trains;  also,  box  cars 
projecting  into  the  street  from  each  side,  on  a  switch  eight  feet  from 
main  track,  between  main  track  and  A.  and  B.,  obstructed  the  view 
of  approaching  trains.  A.  and  B.,  who  had  made  the  crossing  but 
a  short  time  before,  from  the  east,  were  returning.    When  about 
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fifty  feet  from  the  tracks,  they  stopped  their  team  and  looked  and 
listened  for  approaching  trains,  and  could  see  and  hear  none.  Then 
they  started  to  make  the  crossing,  driving  in  a  walk,  one  listening 
and  looking  south  for  approaching  trains  and  the  other  listening  and 
looking  north  for  the  same.  In  such  manner  they  approached  the 
crossing,  neither  seeing  nor  hearing  any,  nor  any  signal  of  an  ap- 
proaching train,  and  could  not  have  seen  or  heard  the  approach  of 
the  train,  the  company  failing  to  give  the  statutory  signals.  While 
the  horses  were  upon  the  main  track,  a  train  coming  from  the  south 
and  running  at  the  rate  of  thirty  miles  an  hour,  ran  against  and 
upon  the  team  and  the  wagon,  injuring  B.,  etc. 

Heldf  that  the  facts  found  by  the  special  verdict  are  sufficient  to  war- 
rant the  court  in  inferring  that  B.  exercised  care  commensurate  with 
the  danger  encountered,  and  was  not  guilty  of  contributory  negli- 
gence. 

8amk. — Sailroad  Crossing, — Care  Bequired  of  Traveler  in  Crossing, — It 
is  incumbent  upon  a  traveler  on  a  highway,  riding  in  a  wagon  and 
about  to  cross  a  railroad  track,  who  can  not  see  or  hear  an  approach- 
ine  train  on  account  of  obstructions  which  are  known  to  him,  to  use 
greater  precaution  to  protect  himself  from  injury  than  where  the 
view  is  unobstructed,  and  the  opportunity  for  using  the  senses  of 
sight  and  hearing  is  unimpaired.  Care  commensurate  with  the 
known  danger  is  required. 

8axe. — Presumptions, — Lawful  Conduct, — Statutory  Signals, — Bailroad 
Employes, — Traveler, — ^While  a  traveler  on  a  highway  may  presume 
that  the  employes  of  a  railroad  company  will  obey  the  law  and  give 
the  required  warning,  so,  also,  those  in  charge  of  the  train  may  as- 
sume that  the  traveler  will  take  every  precaution  commensurate  with 
the  danger  which  he  is  about  to  encounter. 

Samb. — Presumption  of  Contributory  Negligence, — Becovery, — Where  a 
traveler  is  injured  at  a  railroad  crossing,  the  law  raises  the  presump- 
tion that  the  fault  was  his  own,  and  he  must  rebut  this  presumption 
before  he  can  recover. 

Special  Verdict. — Province  of  Jury^  of  Court, — Conclusion  of  Late. — 
Where  a  special  verdict  is  requested,  it  is  the  province  of  the  jury  to 
find  only  the  ultimate  facts  established  by  the  evidence,  leaving  the 
conclusions  of  law  thereon  to  be  stated  by  the  court. 

Judicial  Notice. — Judges. — Terms  of  Office.— The  Appellate  Court 
judicially  knows  who  the  judges  of  the  courts  of  general  jurisdiction 
of  the  State  are,  and  when  their  terms  of  office  expire. 

Bill  of  Exceptions. — Wlio  May  Sign, — Expiration  of  Judge* s  Term  of 
Office. — A  person  who  was  judge  and  presided  at  the  trial  of  a  cause, 
haa  no  power  to  sign  a  bill  of  exceptions  and  make  the  same  a  part 
Vol.  8—8 
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of  the  record  in  sach  caase,  after  he  has  ceased  to  be  jadge.  Such 
function  should  be  performed  by  his  successor. 
Waiver. — Motion  for  Judgment, — Motion  for  New  Trial  Pending  Above 
Motion. — Bight  to  Exception  not  Waited, — Where  a  motion  of  plaintiff 
for  judgment  is  pending,  the  defendant  does  not  waive  the  right  to 
call  in  question  the  action  of  the  court  in  rendering  judgment  for 
plaintiff,  by  filing  a  motion  for  a  new  trial  while  the  motion  for 
judgment  was  pending. 

From  the  Boone  Circuit  Court. 

/.  T.  Dye,  A,  Baker,  E.  Daniels,  B,  K.  Elliott  and  W, 
F.  Elliott,  for  appellant. 

A.  C.  Harris,  P.  H,  Dutch  and  J,  G.  Adams,  for  ap- 
pellee. 

Jloss,  J. — ^The  appellee  brought  this  action  to  recover 
damages  for  personal  injuries  sustained  by  being  struck 
by  one  of  appellant's  trains,  at  a  point  in  Thorntown 
where  Main  street  intersects  appellant's  railroad. 

The  cause  was  tried  by  a  jury,  and  at  the  request  of 
the  appellee  they  returned  a  special  verdict,  upon  which 
the  court,  after  overruling  a  motion  made  by  appellant 
for  a  new  trial,  rendered  judgment  for  the  appellee.     . 

To  the  ruling  on  the  motion  for  a  new  trial,  and  in 
rendering  judgment  on  the  verdict  in  favor  of  appellee, 
the  appellant  at  the  time  excepted,  and  these  are  the  only 
errors  assigned  in  this  court. 

Several  questions  of  practice,  touching  the  regularity 
of  the  record,  have  been  urged  by  counsel  for  appellee, 
in  their  brief,  which  it  is  necessary  to  consider  before 
taking  up  for  consideration  the  errors  assigned  by  ap- 
pellant. 

The  record  discloses,  that  the  issues  were  formed,  trial 
had,  motion  for  a  new  trial  made  and  overruled,  judg- 
ment rendered  for  the  appellee,  and  time  granted  appel- 
lant to  file  bill  of  exceptions,  by  and  before  the  Honora- 
ble T.  J.  Terhune,  sole  judge  of  the  twentieth  judicial 
circuit;  that  within  the  time  allowed  by  the  court  the 
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appellant  presented  to  the  Honorable  J.  A.  Abbott,  then 
sole  judge  of  said  judicial  circuit,  his  bill  of  exceptions, 
which  was  duly  signed  by  him  and  filed  as  a  part  of  the 
record  in  this  cause. 

This  court  judicially  knows  who  the  judges  of  the 
courts  of  general  jurisdiction  of  the  State  are,  and  when 
their  terms  of  ofl&ce  expire,  hence  it  knows  that  Judge 
Abbott  was  the  successor  of  Judge  Terhune. 

A  person  who  h^Ls  been  judge  and  presided  as  such  at 
the  trial  of  a  cause  has  no  power  to  sign  a  bill  of  excep- 
tions and  make  the  same  a  part  of  the  record  in  such 
cause,  after  he  has  ceased  to  be  judge.  Smith  v.  Baugh, 
32  Ind.  163;  Ketcham,  Admx,,  v.  Hill,  42  Ind.  64;  To- 
ledo, etc.,  R.  W.  Co.  V.  Rogers,  48  Ind.  427;  Reed  v. 
Worland,  Exr.,  64  Ind.  216. 

There  is  nothing  in  the  contention  of  appellee's  coun- 
sel that  appellant  has  waived  the  right  to  call  in  ques- 
tion the  action  of  the  court  in  rendering  judgment  on 
the  verdict  in  favor  of  appellee  by  filing  a  motion  for  a 
new  trial,  while  the  motion  of  appellee  for  a  judgment 
was  pending,  and  without  waiting  for  the  ruling  thereon. 

The  sustaining  of  the  motion  of  the  appellee  for  a 
judgment  on  the  verdict  did  not  bar  the  right  of  the  ap- 
pellant to  apply  for  a  new  trial,  and  by  the  filing  of  the 
motion  for  a  new  trial  it  did  not  waive  its  right  to  an 
exception  to  the  ruling  of  the  court  in  sustaining  and 
rendering  judgment  in  favor  of  the  appellee,  on  his  mo- 
tion therefor.  The  filing  of  the  motion  for  a  new  trial, 
by  appellant,  was  not  equivalent  to  a  concession  that  un- 
less a  new  trial  was  granted  the  appellee  was  entitled  to 
a  judgment  on  the  verdict.  • 

The  special  verdict  returned  by  the  jury  is  very  vo- 
luminous, and,  besides  repeating  the  same  facts,  has  em- 
bodied in  it  both  legal  conclusions  and  part  of  the  evi- 
dence. 
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The  material  facts  found,  so  far  as  we  are  able  to  de- 
termine them,  are  as  follows:  That  on  and  previous  to 
the  31st  day  of  August,  1887,  the  appellant  was  a  rail- 
road corporation  owning  and  operating  a  line  of  railroad 
running  from  north  to  south  through  the  town  of  Thorn- 
town,  in  Boone  county,  Indiana,  intersecting  Main 
street  in  said  town,  which  street  was  one  of  the  principal 
thoroughfares  thereof  and  in  frequent  use,  and  that  said 
town  contained  a  population  of  about  seventeen  hundred 
persons;  that  Main  street  was  one  hundred  feet  wide,  and 
run  east  and  west,  and  intersected  appellant's  railroad  al- 
most at  right  angles;  that  at  such  intersection  appel- 
lant's railroad  consisted  of  a  main  track  and  aside  track, 
the  side  track,  which  was  about  eight  feet  distant  from 
the  main  track  and  on  the  west  side  thereof,  extended 
both  north  and  south  of  Main  street;  that  on  said  day 
there  were  several  box  cars  standing  on  the  side  track, 
two  of  which,  one  on  each  side  of  Main  street,  extended 
out  into  the  street,  the  one  on  the  south  side  projecting 
into  the  street  up  to  a  plank  crossing  sixteen  feet  wide, 
which  was  placed  about  the  center  of  the  street;  that  on 
both  sides  of  the  street,  from  within  a  few  feet  of  appel- 
lant's railroad  and  west  thereof,  were  buildings  which 
obstructed  the  view  of  persons  approaching  the  railroad 
from  the  west,  and  very  materially  interfered  with  their 
hearing  trains  approaching  from  either  direction;  that 
on  said  day  the  appellee,  who  was  nearly  fourteen  years 
of  age,  in  good  health  and  of  ordinary  intelligence,  and 
possessed  of  * 'perfect  eyesight  and  hearing,"  in  company 
with  his  brother,  who  was  twenty-two  years  of  age,  came 
into  Thorntown  from  the  eaat  at  ten  o'clock  in  the  fore- 
noon, ''with  a  load  of  wheat  on  a  farm  wagon  drawn  by 
two  horses,"  driving  westward  along  Main  street,  crossed 
over  appellant's  railroad  tracks,  and  saw  the  situation 
and  surrounding  of  the  crossing  and  the  position  of  the 
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box  cars,  which  were  then  standing  on  the  switch  in  said 
street;  that  in  a  short  time  they  started  to  return  along 
Main  street,  and  to  recross  appellant's  tracks,  and  that 
when  about  fifty  feet  distant  from  the  tracks  they  stopped 
their  team  and  looked  and  listened  for  approaching 
trains,  and  could  not  see  and  did  not  hear  the  approach 
of  any;  that  they  stopped  for  one  minute,  and  while  so 
stopping  with  said  team  and  just  before  and  at  the  time 
of  starting  their  team  toward  the  railroad  crossing,  fifty 
feet  distant  from  where  they  then  were,  Richard  Grames, 
the  brother,  who  was  and  had  been  driving  the  team, 
spoke  to  the  appellee  directing  him  to  keep  a  watch  to 
the  north  side  and  listen  for  the  locomotives,  engines, 
and  cars,  while  he  looked  and  listened  for  the  locomo- 
tives, engines,  and  cars  on  the  south  side;  that  while  the 
appellee  and  his  brother  were  sitting  on  the  seat  in  the 
wagon  with  the  horses  standing  still  at  said  point,  and 
before  starting  the  team  of  horises,  he  and  his  brother 
looked  and  listened  for  the  approach  to  said  crossing  of 
any  locomotive,  engine  and  cars  upon  appellant's  rail- 
road track;  that  neither  the  appellee  nor  his  brother 
heard  or  saw  any  locomotive,  engine,  or  cars  approach- 
ing said  crossing,  or  signal  given,  or  noise  of  an  ap- 
proaching train,  and  did  not  see  any  signal  of  warning 
given  by  any  flagman  at  the  crossing  or  any  warning 
given  by  any  one  that  a  locomotive,  engine,  or  cars  were 
approaching  the  crossing;  that  immediately  after  so  look- 
ing and  listening  they  drove  said  team  of  horses  and 
wagon  easterly  on  said  Main  street  to  said  railroad  track 
at  said  crossing;  that  in  approaching  the  railroad  cross- 
ing from  the  place  of  stopping  to  look  and  listen  appel- 
lee's brother  drove  said  team  in  a  walk,  and  at  no  time 
betwfeen  said  point  of  stopping  and  said  crossing  did  he 
drive  faster  than  a  walk;  that  continuously  from  the 
time  of  starting,  fifty  feet  west  of  the  said  crossing,  the 
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appellee  and  his  brother  looked  and  listened  for  the  ap- 
proach of  any  locomotive,  engine,  or  train  of  cars  to  said 
crossing  on  said  railroad  track,  up  to  the  time  the  horses 
drawing  said  wagon  had  passed  upon  appellant's  main 
track  at  said  crossing;  that  neither  appellee  nor  his 
brother  saw  or  heard  the  approaching  locomotives,  en- 
gine, or  train  of  cars  approaching  said  crossing;  that 
neither  appellee  nor  his  brother,  in  so  approaching  said 
crossing,  could  have  seen  or  heard  the  approach  of  ap- 
pellant's locomotive,  engine,  or  cars,  by  the  exercise  of 
their  senses  of  sight  or  hearing;  that  as  they  were  driv- 
ing said  team  across  appellant's  tracks,  and  while  the 
horses  were  upon  the  main  track,  a  train  coming  from 
the  south,  and  running  at  the  rate  of  thirty  miles  per 
hour,  ran  against  and  upon  said  team  of  horses  and  the 
wagon  in  which  appellee  and  his  brother  were  sitting, 
injuring  appellee,  etc.;  that  if  the  box  car  which  pro- 
jected into  the  street  had  not  been  standing  on  said  side 
track  at  said  crossing  the  appellee  and  his  brother  could 
have  seen  and  heard  appellant's  locomotive,  engine  and 
cars  approaching  the  crossing,  before  driving  their  team 
of  horses  upon  either  the  side  or  main  track  at  said  cross- 
ing, and  in  time  to  have  stopped  their  team  before  driv- 
ing upon  the  main  track. 

It  is  further  found  that  no  whistle  was  blown  or  bell 
rung  on  said  engine  before  or  while  approaching  said 
crossing,  neither  was  there  any  signal  of  any  kind  given 
of  the  approach  of  said  engine  and  cars  to  said  crossing, 
and  that  if  appellant's  servants  had  caused  the  whistle 
to  be  blown  or  the  bell  to  be  rung,  appellee  and  his 
brother  could  have  heard  it  in  time  to  have  avoided  the 
injury.  It  is  also  found  that  other  streets  in  said  town 
cross  said  railroad. 

As  already  stated,  the  verdict  contains  many  repeti- 
tions of  the  same  facts  intermingled,  with  which  are  ex- 
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tracts  from  the  evidence,  as  well  as  many  conclusions  of 
law,  and  for  that  reason  it  has  been  a  matter  of  much 
difficulty  to  give  a  clear  statement  of  the  facts.  That 
part  of  the  finding,  after  the  jury  find  that  no  bell  was 
rung  or  whistle  blown  on  appellant's  engine,  where  they 
find  that  if  the  bell  had  been  rung  or  the  whistle  blown, 
the  appellee  would  have  heard  tliem  and  would  have  avoided 
the  injury  complained  of,  are  conclusions.  The  law  pre- 
sumes that  when  a  person  is  apprised  of  danger,  he  will 
not  voluntarily  throw  himself  in  its  way. 

In  determining  the  legal  effect  of  the  facts  found,  we 
can  consider  only  the  ultimate  facts,  disregarding  evi- 
dentiary facts  as  well  as  conclusions  of  law  embraced  in 
the  special  verdict.  '*A  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  judgment  thereon  to 
the  court.'*     Section  545,  R.  S.  1881. 

Ultimate  facts  only  are  to  be  found  and  set  out  in  a 
special  verdict,  and  not  evidentiary  facts>  evidence, 
mixed  questions  of  law  and  fact  or  legal  conclusions. 
Pittsburgh,  etc,,  R.  R.  Co.  v.  Spencer,  98  Ind.  186;  In- 
dianapolia,  etc,  R.  W.  Go.  v.  Bush,  101  Ind.  582;  Cook 
v.  McNaughton,  128  Ind.  410;  Perkins  v.  Hayward,  124 
Ind.  445. 

"A  special  verdict  is  where  the  jury  find  the  facts  of 
the  case,  leaving  the  ultimate  decision  of  the  cause,  upon 
those  facts,  to  the  court,  concluding  conditionally  that  if, 
upon  the  whole  matter  thus  found,  the  court  should  be 
of  opinion  that  the  plaintiff  had  a  cause  of  action,  they  then 
find  for  the  plaintiff,  and  assess  his  damages;  if  other- 
wise, then  for  the  defendant. "  3  Black  Proof  and  Plead- 
ing Accident  Gas.  378;  Boote  Suits  at  Law,  158. 

"It  is  of  the  very  essence  of  a  special  verdict  that  the 
jury  should  find  the  facts  on  which  the  court  is  to  pro- 
nounce judgment  according  to  law."  1  East,  111;  Lord 
Raymond,  1581. 
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In  Pittsburgh,  etc.,  R,  W.  Co.  v.  Adams,  105  Ind.  151, 
the  court  says:  *'The  purpose  of  a  special  verdict  is  to 
avoid  the  mistakes  that  the  jury  may  make  in  the  appli- 
cation of  the  law  to  the  facts.  When  a  special  verdict  is 
demanded,  the  jury  are  to  find  the  facts,  and  the  court  de- 
clares the  law  upon  those  facts." 

It  is  settled,  therefore,  that  when  the  jury*  are  to  re- 
turn a  special  verdict,  they  shall  find  and  set  out  in  their 
verdict  the  facts,  omitting  therefrom  legal  inferences  and 
evidentiary  facts.  It  devolves  upon  the  court  very  often 
to  instruct  the  jury  what  are  facts  and  whether  it  is  nec- 
essary to  embody  in  a  special  verdict  the  facts  relative  to 
a  certain  question,  and  this  leads  us  to  determine  whether 
or  not  certain  questions,  among  which  are  the  questions 
of  negligence  and  contributory  negligence,  are  facts  to  be 
found  and  set  out  in  such  a  verdict. 

It  was  right  and  proper  for  the  jury  in  this  case  to  find 
and  set  out  in  their  verdict  whether  or  not  the  bell  was 
wrung  or  the  whistle  blown,  on  appellant's  engine,  and 
whether  or  not,  if  the  bell  had  been  rung  and  the  whistle 
blown,  appellee  could  have  heard  them;  but  they  had  no 
right  to  conclude  that  he  would  have  heard  them,  and 
having  heard  them,  would  have  avoided  the  injury.  It 
was  for  the  jury  to  determine,  from  the  evidence,  not 
only  what  the  appellant's  servants  did,  or  failed  to  do, 
in  the  operation  of  its  train,  but  also  to  find  what  the 
appellee  did  and  what  he  failed  to  do  before  going  upon 
the  railroad  track;  but  it  was  wholly  beyond  their 
province  to  say  what  the  appellee  would  have  done  un- 
der different  circumstances.  The  question  at  issue  was 
not  what  he  might  or  would  have  done  under  different 
circumstances,  but  what  did  he  do  under  the  circum- 
stances in  this  case? 

When  a  traveler  on  a  highway  is  injured  at  its  inter- 
section with  a  railroad,  by  being  struck  by  a  train,  the 
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fault  is  prima  facie  his  own.  Indiana,  etc.,  R.  W.  Co. 
V.  Hammock,  113  Ijid.  1. 

And  the  law  assumes  that  he  actually  saw  what  he 
could  have  seen,  had  he  looked  and  heard  what  he  could 
have  heard  had  he  listened.  Cones,  Admr.,  v.  Cincin- 
nati, etc,,  R,  W.  Co.,  114  Ind.  328. 

And  a  special  verdict  which  shows  a  person  to  have 
been  injured  at  such  a  point,  in  order  to  hold  the  rail- 
road company  answerable  therefor,  must  show  facts  that 
will  warrant  the  court  in  concluding,  as  a  matter  of  law, 
not  only  that  the  injury  was  inflicted  by  reason  of  the 
xiegligence  of  the  railroad  company,  but  that  the  injured 
person  was  free  from  fault  contributing  thereto. 

Some  confusion  apparently  exists  in  the  decisions  of 
ihe  courts  of  last  resort  in  this  State,  as  to  when  it  is 
proper  for  a  jury  to  determine  the  questions  of  negligence 
and  contributory  negligence.  It  is  settled,  however,  that 
the  question  of  negligence  is  either  purely  a  question  of 
law  or  a  question  of  mingled  law  and  fact,  and  that  it  is 
never  a  question  purely  of  fact. 

In  the  case  of  Toledo,  etc.,  R.  W.  Co,  y.  Goddard,  25 
Ind.  185,  the  Supreme  Court  says:  '*The  court,  at  the 
request  of  the  plaintiff,  submitted  to  the  jury  the  follow^ 
ing  special  interrogatories,  to  which  they  returned  the 
answers  annexed: 

**  *Was  not  the  defendant  guilty  of  negligence  in  plac- 
ing the  freight  car  on  the  side-track,  on  the  street,  there- 
by obstructing  the  same?'  To  which  the  jury  answered: 
'Yes.' 

**  *Was  not  the  defendant  guilty  of  negligence  in  not 
placing  some  visible  signal  at  or  near  the  southwest  cor- 
ner of  the  woodshed,  to  indicate  the  approach  of  the 
backing  train,  to  prevent  collision?'  To  which  the  jury 
answered:     *Yes.'  " 

These  interrogatories,  we  think,  should  not  have  been 
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submitted  to  the  jury.  The  answers  to  them  do  not  con- 
stitute a  special  verdict  under  the  statute.  They  were 
probably  intended  to  be  submitted  under  the  last  clause 
of  section  336  of  the  code,  2  G.  &  H.  205,  which  pro- 
vides that  the  court,  ''in  all  cases,  when  requested  by 
either  party,  shall  instruct  the  jury,  if  they  render  a 
general  verdict,  to  find  specially  upon  particular  ques- 
tions of  fact,  to  be  stated  in  writing,  which  special  find- 
ing is  to  be  recorded  with  the  verdict.*'  These  inter- 
rogatories do  not  conform  to  the  statute.  They  do  not 
ask  the  jury  to  find  upon  any  particular  questions  of 
fact;  they  simply  assume  that  certain  facts  existed,  and 
ask  the  jury  if  they  do  not  constitute  negligence. 

The  question  of  negligence  is  ordinarily  a  mixed  one 
of  law  and  fact,  but  when  the  facts  are  found,  then  their 
legal  consequences  constitute  purely  a  question  of  law  for 
the  court,  and  not  for  the  jury.  If  the  jury  had  been 
asked  to  find  specially  whether  the  defendant  had  placed 
a  freight  car  on  the  side-track,  on  the  street,  thereby  ob- 
structing the  same,  and  whether  the  company  had  placed 
a  visible  signal  at  or  near  the  southwest  corner  of  the 
woodshed,  to  indicate  the  approach  of  the  backing  train, 
to  prevent  collision,  and  the  jury  had  answered  the  first 
in  the  affirmative,  and  the  second  in  the  negative,  these 
would  have  been  facts  specially  found  by  the  jury,  and 
then  it  would  have  devolved  upon  the  court  to  determine, 
as  a  question  of  law,  whether  the  facts  so  found  by  the 
jury  constituted  such  negligence  as  to  make  the  defend- 
ant liable  for  the  injury  complained  of. 

In  Bdlefontaine  R.  W.  Co,  v.  Hunter,  Admr.,  33  Ind. 
335,  it  was  said:  ''But  while  negligence  is,  in  general, 
a  mixed  issue  of  law  and  fact,  yet  it  is  equally  true  that 
when  the  fact  which  it  is  claimed  constitutes  negligence  is 
found,  its  legal  character  and  consequences  become  a 
matter  of  law." 
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In  Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer,  supra,  Judge 
Elliott  says:  ^'Conclusions  of  law  in  a  special  verdict 
are  without  force,  and  a  general  statement  that  an  act 
was  negligently  done  is  but  a  conclusion  of  law.  The 
facts  showing  how  the  act  was  done  are  essential,  for 
without  them  the  court  can  not  ascertain  or  pronounce 
the  law.  All  the  authorities  agree  that  the  law  is  ex- 
clusively for  the  court  in  cases  where  special  verdicts  are 
returned,  but  if  it  be  held  that  a  general  statement  of 
negligence  is  good,  then  nothing  at  all  is  left  to  the 
court,  for  the  jury  have  determined  both  the  law  and  the 
facts.  To  allow  this  would  be  to  permit  the  jury  to 
usurp  the  functions  of  the  court  and  decide  the  whole 
ease.  In  that  event  the  court  would  be  without  power 
and  without  functions,  and  this  surely  can  not  be  the 
law.  If  the  jury's  decision,  stated  in  general  terms,  that 
an  act  is  negligent,  is  sufficient,  then  what  need  for  a 
court?  All  that  would  be  necessary,  if  that  were  the 
law,  would  be  to  take  a  special  verdict  embodying  the 
jury's  opinion.  Something  is  to  be  done  by  the  court  in 
every  case  of  a  special  verdict,  and  that  something  is  to 
declare  the  law  upon  the  facts  found;  but  if  we  hold  that 
the  jury's  general  statement  that  an  act  was  negligent  is 
sufficient,  we  affirm  the  converse  of  this,  because,  by  so 
holding,  we  declare  that  the  verdict  of  the  jury  settles 
everything,  the  law  as  well  as  the  facts,  leaving  the  court 
nothing  to  do  except  make  the  mere  formal  entry  of  judg- 
ment. 

'*We  understand  it  to  be  a  fixed  principle  that  the 
court  does  rule  upon  all  questions  of  negligence.  If  it 
were  otherwise,  there  would  be  no  element  of  law  in  such 
a  case;  everything  would  be  pure  matter  of  fact,  nothing 
would  be  matter  of  law.  It  would  be  strange  indeed  if 
in  any  case  a  judgment  could  be  had  without  the  appli- 
cation of  rules  of  law,  and  in  all  civil  cases  the  law  comes 
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from  the  court.  It  has  been  said,  scores  and  scores  of 
times  that  negligence  is  generally  a  mixed  question  of 
law  and  fact,  and  it  has  also  been  often  said  that  where 
the  facts  are  undisputed,  and  the  inferences  to  be  drawn 
from  them  unequivocal,  it  may  be  a  question  of  law.  If 
it  l)e  true,  as  undeniably  it  is,  that  the  question  is  always 
either  one  of  law,  or  one  of  mixed  law  and  fact,  then  it 
must  be  true  that  in  all  cases  the  court  must  pronounce 
the  law.  In  the  case  of  a  special  verdict,  it  is  only  pos- 
sible to  do  this  by  action  upon  the  facts  stated  in  the 
verdict. 

**  Where  a  general  verdict  is  sought,  the  court  instructs 
the  jury  as  to  the  law  of  negligence,  and  thus  pronounces 
the  law  of  the  case;  but  in  cases  where  a  special  verdict 
is  asked,  the  law  is  pronounced,  not  in  instructions  to 
the  jury,  but  upon  the  facts  stated  by  the  jury.  If  the 
jury  for  themselves  state  the  law,  then  the  court  is  a  mere 
passive  spectator,  at  most  a  mere  moderator.  In  general 
verdicts,  the  law  enters  as  a  factor;  because  the  jury  are 
required  to  decide  the  case  'according  to  the  law  and  the 
evidence;'  but  in  special  verdicts,  they  simply  state  the 
facts.  It  is  clear  that  unless  all  the  material  facts  are 
stated  in  the  special  verdict,  the  court  can  not  declare 
the  law,  and  the  result  is  that  the  law  is  not  declared  at 
all,  or  is  declared  by  the  jury. 

''We  have  said  that  when  the  facts  are  found  the  legal 
character  and  consequences  are  matters  of  law  for  the 
court,  and  we  now  give  our  authority  for  this  statement. 
In  a  recent  work  it  is  said:  "And  though  negligence  is 
generally  a  mixed  question  of  law  and  of  fact,  yet  when 
the  fact  from  the  existence  of  which  it  is  claimed  that  the 
negligence  flows,  is  found  by  the  jury  to  be  true,  then  its 
legal  character  and  the  consequences  flowing  therefrom 
become  a  matter  of  law  for  the  court.'  2  Rorer  Rail- 
roads, 1030.'' 
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In  Purcell  v.  English,  86  Ind.  34,  Elliott,  Judge, 
says:  "When  the  cause  of  action  declared  on  is  negli- 
gence, the  court  may  direct  a  verdict  for  the  defendant, 
in  cases  where  the  evidence  wholly  fails  to  make  out  a 
prima  facie  case.  It  is  true  that  the  question  of  negli- 
gence is  generally  one  of  mingled  law  and  fact,  but  there 
are  cases  where  the  question  is  purely  one  of  law." 

In  Indianapolis,  etc.,  R.  W.  Co.  v.  Watson,  114  Ind. 
20,  Elliott,  J.,  says:  **The  question  of  negligence  is 
never  one  exclusively  of  fact.  The  jury  find  the  facts, 
but  if  from  the  facts  one  inference  only  can  be  drawn,  and 
that  is  that  there  was  negligence,  it  must  be  so  adjudged 
as  matter  i^f  law;  or,  conversely,  if  it  can  be  clearly  af- 
firmed as  matter  of  law  that  there  was  no  negligence,  the 
court  must  so  declare.  In  no  case  where  negligence  is 
the  issue  does  the  court  entirely  abdicate  its  power,  for 
as  to  the  law  it  must  always  rule,  although,  in  some  in- 
stances, the  jury  ultimately  decide  whether  there  is,  or  is 
not,  negligence;  but  in  every  case  the  court  must  declare 
the  law." 

In  Brannen,  v.  Kohomo,  etc.,  Gravel  Road  Co.,  115  Ind. 
115,  the  court  says:  **In  the  case  before  us  the  facts 
were  found  by  the  jury,  and  hence,  as  to  whether  appel- 
lant, upon  those  facts,  was,  or  was  not,  negligent,  is  a 
question  of  law  for  the  court." 

In  Chicago,  etc.,  R.R.Co.y.Ostrander,  116  Ind.  259,264, 
it  was  said:  "It  has  practically  become  a  legal  maxim 
in  this  State  that  negligence  is  a  mixed  question  of  law 
and  fact,  and  is  a  question  of  law  where  the  facts  are 
undisputed,  and  the  inferences  to  be  drawn  from  them 
unequivocal.  But  no  question  of  negligence  as  a  legal 
proposition  arises  until  the  facts  from  which  negligence 
is  supposed  to  have  resulted  are  in  some  manner  estab- 
lished." 

In  Baltimore,  etc.,  R.  R.  Co.  v.  Walborn,  Admr,,  127 
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Ind.  142,  Coffey,  J.,  says:  ''Ordinarily,  negligence  is 
a  mixed  question  of  law  and  fact,  but  it  has  often  been 
held  by  this  and  other  courts,  that,  generally,  where  the 
facts  are  undisputed,  the  question  of  negligence  becomes 
one  of  law.'' 

In  the  case  of  Korrady^  Admx.,  v.  Lake  Shore,  etc.,  R. 
W.  Co.,  131  Ind.  261,  the  court  says:  "The  appellant 
complains  of  a  ruling  of  the  trial  court  declining  to  per- 
mit an  interrogatory  to  go  to  the  jury.  That  interroga- 
tory reads  thus:  'Is  it  not  a  fact  that'  Korrady  was  not 
negligent  in  crossing  Wide  alley  where  he  did  if  he  did 
not  know  said  engine  was  approaching  at  a  speed  of  more 
than  ten  miles  an  hour/?'  The  complaint  ifi  not  well 
founded.  The  appellant  had  a  right  to  elicit  the  facts, 
but  had  no  right  to  ask  for  a  general  conclusion,  inter- 
mixing matters  of  fact  with  matters  of  law." 

This  leads  us  to  inquire:  When  is  the  question  of 
negligence  one  of  law  and  fact  to  be  determined  by  the 
jury,  and  when  purely  a  question  of  law  to  be  decided  by 
the  court? 

Whether  or  not  the  question  of  contributory  negli- 
gence, on  the  part  of  the  plaintiff,  or  of  negligence  on 
the  part  of  the  defendant  in  a  given  case,  is  one  to  be  de- 
termined by  the  court  as  a  question  of  law,  or  by  the  jury, 
under  the  instruction  of  the  court,  as  a  question  of  mixed 
law  and  fact,  is  always  an  important  and  often  a  very 
difficult  question  to  determine. 

As  Elliott,  J.,  in  Perkins  v.  Ilayward,  supra,  says; 
"One  of  the  most  perplexing  questions  in  the  wide  range 
of  the  law  is  whether  a  statement  embodies  a  mere  con- 
clusion or  contains  a  recital  of  an  ultimate  fact.  The 
line  between  conclusions  and  ultimate  facts  is  so  shad- 
owy and  indistinct  that  it  is  often  almost  impossible  to 
discover  and  follow  it." 

"Negligence,  like  ownership,  is  a  complex  conception. 


.^^  T    ■     -^9^^. 
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Just  as  the  latter  imports  the  existence  of  certain  facts, 
and  also  the  consequence  (protection  against  all  the 
world)  which  the  law  attaches  to  those  facts,  the  former 
imports  the  existence  of  certain  facts  (conduct),  and  also 
the  consequences  ( liability )  which  the  law  attaches  to 
those  facts."  Holmes'  Common  Law  115.  And,  again, 
on  page  120,  he  says:  '*When  a  judge  rules  that  there 
is  no  evidence  of  negligence,  he  does  something  more 
than  is  embraced  in  an  ordinary  ruling  that  there  is  no 
evidence  of  a  fact.  He  rules  that  the  acts  or  omissions 
proved  or  in  question  do  not  constitute  a  ground  of  legal 
liability,  and  in  this  way  the'law  is  gradually  enriching 
itself  from  daily  life,  as  it  should.'' 

**The  question  of  legal  liability  is  therefore  one  of 
negligence,  and  its  consideration  demands,  first,  a  de- 
termination of  what  negligence  is.  To  reach  this  we  are 
not  to  look  solely  at  a  man's  acts  or  his  failure  to  aet: 
the  term  is  relative,  and  its  application  depends  on  the 
situation  of  the  parties,  and  the  degree  of  care  and  vigi- 
lance which  the  circumstances  reasonably  impose.  That 
degree  is  not  the  same  in  all  cases:  it  may  vary  accord- 
ing to  the  danger  involved  in  the  want  of  vigilance." 
Cooley  on  Torts,  751. 

''Negligence  is  the  omission  to  do  something  which  a 
reasonable  man,  guided  upon  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  affairs,  would 
do,  or  doing  something  which  a  prudent  and  reasonable 
man  would  not  do."  Alderson  B.,  in  Blyih  v.  Birtamg- 
ham  Water  Works  Go.,  11  Exch.  H.  &  G.  781. 

Judge  Wharton,  in  his  work  on  negligence,  section  3, 
says:  ''Negligence,  in  its  civil  relations,  is  such  an  in- 
advertent imperfection,  by  a  responsible  human  agent, 
in  the  discharge  of  a  legal  duty,  as  produces,  in  an  or- 
dinary and  natural  sequence,  a  damage  to  another." 

And  Buswell,  in  his  Law  of  Personal  Injuries,  section 
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91,  says;  "Negligence,  whether  on  the  part  of  the  plain- 
tiff or  of  the  defendant,  may  be  defined  as  the  want  uf 
ordinary  or  reasonable  care  in  respect  of  that  which  it  is 
the  duty  of  the  party  to  do  or  to  leave  nndone/' 

The  word  negligence,  however^  in  its  use  by  text  writ- 
ers, as  well  as  courts,  does  not  always  stand  for  or  in- 
clude all  the  elements  embraced  in  what  is  considered 
this  "complex  conception/'  and  we  must  not  consider 
that  when  it  is  said  either  in  the  text  books  or  the  opin- 
ions of  the  court,  that  the  question  of  negligence  i*^  a 
I  question  of  mixed  law  and  fact,  or  in  others  wliere  it  is 

\  said  to  be  a  question  of  law,  that  it  is  intended  as  an- 

'  nouncing  a  legal  principle  applicable  alike  in  all  eases, 

but  the  sense  in  which  the  word   negligence  is  used  in 
V  the  particular  case  may  be  ascertaijied   aud   determined 

from  the  particular  facts  and  circumstances  with  which 
used,  and  we  may  thus  avoid  apparent  confusion  of 
thought, 

"But  another,  and  perhaps  the  chief  cause  of  the  dif- 
ficulty of  determining  in  a  given  case  whether  the  con- 
clusion as  to  negligence  is  one  of  law  or  of  fact,  arises  from 
another  source,  which  we  will  now  consider.  The  con- 
ception of  negligence,  as  we  have  seen,  involves  the  idea 
of  a  duty  to  act  in  a  certain  way  towards  others,  and  a 
violation  of  that  duty  by  acts  or  conduct  of  a  contrarj- 
nature.  The  duty  is  imposed  by  law,  either  directly  by 
establishing  specific  or  general  rules  of  conduct  binding 
upon  all  persons,  or  indirectly  through  legal  agreements 
made  by  the  parties  concerned.  It  is  with  duties  not 
arising  out  of  contract  that  we  are  here  concerned. 
There  is  further  involved  in  the  legal  conception  of  neg- 
ligence^  the  existence  of  a  test  or  standard  of  conduct 
with  whicli  the  given  conduct  is  to  be  compared,  and  by 
which  it  is  to  be  judged.  The  question  whether  the 
(  given  conduct  comes  up  to  the  standard  is   frequently 
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called  the  'question  of  negligence.'  The  result  of  com- 
paring the  conduct  with  the  standard  is  generally  spoken 
of  as  ^negligence'  or  the  'finding  of  negligence.'  Negli- 
gence, in  this  last  sense,  is  always  a  conclusion  or  in- 
ference, and  never  a  fact  in  the  ordinary  sense  of  that 
word."  Farrell  v.  Waterburg Horse  R.  R.  Co.,  60  Conn. 
239. 

Where  the  law  directs  the  precise  conduct  required 
under  given  circumstances,  the  standard  by  which  such 
conduct  is  judged  is  found  in  the  law.  For  instance,  in 
many  cases  decided  in  this,  as  well  as  other  States,  the 
rule  of  law  has  been  declared  that  a  person's  conduct 
shall  be  measured  by  what  an  ordinarily  prudent  man 
should  have  done  under  like  circumstances.  This  gen- 
eral rule,  however,  has  been  prolific  of  many  misappli- 
cations, arising  not  so  much  from  a  misunderstanding 
as  to  the  degree  of  care  to  be  exercised,  as  from  the  fail- 
ure to  know  who  defines  the  measure  of  the  duty  and  deter- 
mines whether  or  not  the  acts  of  the  party  meet  the  legal 
obligation  imposed,  the  jury  or  the  court. 

In  many  well  considered  cases  it  has  been  held  that 
while  the  law  prescribes  the  degree  of  care  and  deter- 
mines whether  or  not  the  facts  proven  are  sufficient  in 
law  to  satisfy  the  requirements  of  the  law,  it  is  always 
for  the  jury  to  determine,  from  the  evidence,  what  facts 
have  been  proven.  In  fact  by  most  of  the  courts  of  last 
resort  in  this  country,  as  well  as  in  England,  it  has  been 
decided,  and  most  rigidly  adhered  to,  that  it  is  for  the 
court  to  say  to  the  jury  what  facts,  if  proven,  constitute 
negligence,  and  it  is  then  for  the  jury  to  say  whether  or 
not  such  facts  have  been  proven.  And  this  rule  seems 
to  be  the  correct  and  proper  rule,  for  were  it  otherwise, 
either  that  the  court  should  have  the  right  to  draw  the 
inferences  of  fact  or  the  jury  to  determine  the  measure 
Vol.  8—9 
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of  duty,  the  greatest  aim  of  justice,  namely  that  the  rule 
of  duty  by  which  one's  conduct  shall  be  measured  as  de- 
clfi^red  by  the  law  on  the  one  hand,  and  the  right  to  have 
the  acts  of  omission  or  commission  determined  by  one's 
peers,  would  be  entirely  eradicated,  and  if  left  entirely 
to  the  jury  they  would  not  only  determine  the  facts,  but 
they  would  declare  the  measure  of  duty,  or  recognize  or 
eradicate  the  duty  as  they  should  see  fit,  while  if  the 
court  were  to  be  permitted  to  determine  the  facts  proven, 
it  would  authorize  the  court  to  set  up  its  judgment  as 
against  that  of  twelve  others  equally  sensible  and  com- 
petent to  determine  what  facts  have  been  proven  by  the 
evidence. 

The  Supreme  Court  of  Illinois,  however,  has  decided 
that  an  instruction  to  the  jury  that  certain  facts,  if 
proven,  constitute  negligence,  is  erroneous.  Pennsyl- 
vania Co.  V.  Frana,  112  111.  398;  Myers,  Admx.,  v. 
Indianapolis,  etc.,  R.  W.  Co.,  113  111.  386. 

If  the  inference  of  negligence  is  one  to  be  drawn  by 
the  jury,  it  is  their  province  to  draw  it  free  from  limita- 
tion or  restriction  imposed  by  the  court,  and  their  de- 
termination of  the  question  is  final  and  not  subject  to  re- 
view, either  by  the  court  before  whom  the  cause  is  tried, 
or  the  Appellate  Court,  on  appeal,  because  their  opinion 
of  what  a  man  of  ordinary  prudence  would  or  would  not 
do  under  the  circumstances,  is  the  rule  of  decision  in  that 
case.  They  would  then  conclude  not  only  what  an  or- 
dinarily prudent  man  should  and  would  do  under  the 
circumstances,  but  they  would  determine  whether  the 
person  in  the  particular  case  did  or  omitted  to  do  what 
they  have  concluded  is  the  measure  of  duty  for  an  or- 
dinarily prudent  person  under  the  circumstances.  Re- 
lieved of  all  consideration  of  what  he  actually  did  and 
omitted,  they  would  simply  be  required  to  determine 
whether  or  not  he  was  an  ordinarily  prudent  man.    Such 
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a  perversion  of  the  rules  of  law  which  define  the  duties 
of  all  persons,  whether  ordinarily  prudent  or  otherwise, 
can  not  be  sanctioned. 

'*The  main  object  is  to  ascertain  the  facts.  When  they 
are  ascertained,  the  question  of  negligence  is  for  the 
court.*'  Doggett  v.  Richmond,  etc.,  22.  R.  Co.,  78  N.  C, 
305. 

And  the  first  requisite  in  establishing  negligence  is 
to  show  the  existence  of  the  duty  which  it  is  supposed 
has  not  been  performed.  If  negligence  can  not  be  im- 
puted, except  a  duty  has  been  violated,  and  we  assume 
that  without  the  violation  of  a  duty,  either  by  omission 
or  commission,  negligence  can  not  exist,  then  the  law 
alone  defines  the  duty,  and  it  is  not  for  the  jury  to  say 
whether  or  not  a  duty  exists. 

ELA.CKNEY,  J.,  in  Louisville,  etc.,  R.  W.  Co.  v.  Schmidt, 
134  Ind.  16,  says:  ''Our  embarrassment  has  been  in 
determining  how  far  the  finding  of  the  jury,  by  the  gen- 
eral verdict,  was  an  adjudication  of  negligence  as  a  ques- 
tion of  fact,  and  as  to  the  privilege  of  the  court  to  deter- 
mine whether  the  facts  were  such  that  negligence,  as 
a  question  of  law  might  be  inferred  therefrom.  It  is  of- 
ten a  difficult  question  to  determine  the  line  dividing  the 
privilege  of  the  jury  from  the  power  of  the  court  in  de- 
termining what  facts  constitute  actionable  negligence." 

Bishop,  in  his  work  on  Non-Contract  Law,  section  444, 
after  referring  to  the  different  rules  of  law  as  established 
by  the  different  courts,  says:  ''In  spite  of  the  rule  that 
the  question  of  negligence  is  for  the  jury,  the  other  rule 
which  requires  the  judge  to  pass  upon  the  admission  of 
evidence,  and  its  effect,  and  the  sufficiency  of  the  allega- 
tions, renders  it  necessarily  a  matter  of  law  whether  or 
not  in  a  given  case  a  particular  act  or  omission  is  negli- 
gence." 

In  this  State  a  party  bringing  an  action  to  recover 
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damages  occasioned  by  the  negligence  of  another  may 
be  required  to  allege  specifically  the  acts  or  omissions 
upon  which  negligence  is  predicated.  Pennsylvania  Co. 
V.  Dean,  by  Next  Friend,  92  Ind.  459. 

And  when  the  facts  are  pleaded,  the  court  determines 
whether  or  not  they  constitute  actionable  negligence. 
Weia  V.  City  of  Madison,  75  Ind.  241;  Louisville,  etc.,  R. 
W.  Co.  V.  Schmidt,  106  Ind.  73,  and  cases  cited. 

And  from  the  same  facts  found  by  a  jury  in  a  special 
verdict,  the  court  must  of  necessity  draw  the  inference  of 
negligence  or  want  of  negligence.  If  the  court  must  de- 
termine, as  a  question  of  law,  whether  or  not  the  facts 
pleaded  constitute  negligence,  it  is  also  the  duty  of  the 
court  to  determine,  where  those  same  facts  are  found  in 
a  special  verdict,  whether  or  not  negligence  shall  be  in- 
ferred. Were  it  otherwise,  the  court,  in  passing  upon  a 
pleading,  would  determine  that  a  given  state  of  facts  con- 
stituted negligence,  and,  on  the  trial  of  the  cause,  the  jury 
from  the  same  facts  might  conclude  that  the  inference  of 
negligence  did  not  arise. 

In  Faris  v.  Hoberg,  134  Ind.  269,  Hackney,  J.,  says: 
"Numerous  authorities  are  cited,  by  the  appellant,  to  the 
proposition  that  in  a  case  involving  questions  of  negli- 
gence, the  court  is  not  at  liberty  to  take  such  questions 
from  the  jury,  but  must  leave  them  to  the  jury  for  decis- 
ion. These  cases  all  belong  to  that  class  where  a  question 
of  fact  is  controverted,  and  that  question  is  one  necessary 
to  plaintiff's  recovery,  or  essential  to  the  defendant's 
proper  defense.  None  of  them  hold  that  the  jury  are  the 
exclusve  judges  of  the  existence  or  nonexistence  of  negli- 
gence as  an  ultimate  fact.  A  moment's  reflection  will  show 
the  error  of  a  rule  which  would  deprive  the  court  of  the 
right  to  determine  whether  a  given  state  of  facts,  uncon- 
troverted,  does  or  does  not  constitute  actionable  negli- 
gence.    When  the  facts  are  submitted  to  the  court  upon 
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demurrer  to  a  complaint,  the  court  exercises  the  power  of 
determining  whether  such  facts,  if  proven,  will  constitute 
actionable  negligence.  When,  under  the  practice  pre- 
vailing, the  jury  does  not  return  a  general  verdict,  but 
returns  findings  of  fact  by  special  verdict,  the  court 
must  determine  whether  the  facts  so  found  are  sufficient 
to  warrant  the  conclusion  of  the  existence  of  negligence. '' 

If  any  apparent  inconsistency  exists  in  the  law  as  an- 
nounced in  thfs  State,  it  is  not  that  it  is  improperly 
stated,  but  rather  because  principles  are  announced  as 
general  which  have  but  a  limited  application. 

In  a  number  of  recent  cases,  in  which  general  verdicts 
were  returned,  the  following  general  legal  proposition 
has  been  announced,  viz.:  That  in  cases  where  negli- 
gence is  the  issue,  and  the  facts  are  undisputed,  and  but 
one  inference  can  be  drawn  therefrom,  the  court  may 
draw  that  inference;  but  where  the  facts  are  controverted , 
or  where  more  than  one  inference  may  be  reasonably  drawn 
from  the  facts,  the  question  is  generally  one  for  the  jury, 
under  proper  instructions  from  the  court,  Rogers  v.  Ley  den, 
127  Ind.  50;  Baltimore,  etc.,  R.  R.  Co.  v.  Walborn, 
Admr.,  supra;  City  of  Franklin  v.  Harter,  127  Ind.  446; 
Shoner  v.  Pennsylvania  Co.,  130  Ind.  170;  Eichel  v. 
Senhenn,  2  Ind.  App.  208. 

Elliott,  Judge,  in  City  of  Franklin  v.  Harter,  supra, 
uses  this  forcible  language:  ''As  the  question  in  cases 
where  a  municipal  corporation  is  sought  to  be  held  liable 
for  injuries  caused  by  a  defect  in  a  street  is  one  of  negli- 
gence, it  is  seldom  that  the  court  can  determine  the 
question  as  one  of  law,  for  in  by  far  the  greater  number 
of  cases  the  question  is  a  complex  one,  in  which  matters 
of  law  blend  with  matters  of  fact.  In  all  such  cases  the 
duty  of  the  court  is  to  instruct  the  jury  as  to  the  law, 
and  that  of  the  jury  is  to  determine  whether,  under  the 
law  as  declared  by  the  court,  there  is  actually  negligence. 
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Nor  does  this  general  rule  fail  in  all  cases  where  the  facts 
are  undisputed,  since  the  rule  has  long  been  settled  in 
this  State  that  where  an  inference  of  negligence  may  or 
may  not  be  reasonably  drawn  from  admijbted  facts,  the 
case  is  ordinarily  for  the  jury,  under  proper  instructions, 
but  where  only  one  inference  can  be  reasonably  drawn 
from  the  facts  the  question  of  negligence  or  no  negli- 
gence may  be  determined  by  the  court,  as  one  of  pure 
law.  The  rule,  as  we  haye  outlined  it,  is  the  law  of  this 
State  and  must  be  so  accepted,  notwithstanding  expres- 
sions occasionally  found  in  some  of  the  cases  which  seem 
to  indicate  a  different  doctrine.  It  would  overthrow  a 
long  line  of  cases  to  deny  the  rule,  and  it  would  also 
lead  to  the  subversion  of  sound  and  salutary  principles. 
In  the  old,  as  well  as  in  the  recent  cases,  the  doctrine  we 
here  declare  has  been  strongly  and  explicitly  asserted, 
and  to  that  doctrine  we  give  an  unwavering  and  unhesi- 
tating adherence,  disapproving  all  statements  which  seem 
to  deny  its  soundness." 

The  principle  declared  in  these  cases  is  applicable  in 
the  cases  in  which  announced,  which  were  cases  where 
general  verdicts  were  returned,  and  the  same  principle  of 
law  applies  in  all  cases  of  that  nature;  but  it  has  no  ap- 
plication in  cases  where  special  verdicts  are  returned  by 
the  jury. 

When  a  special  verdict  is  required,  no  instructions  are 
given  to  the  jury  as  to  the  law  of  the  case.  Louisville, 
etc.,  R.  W.  Co.  V.  Buck,  Admr.,  116  Ind.  566,  and  cases 
cited. 

And  this  is  so  for  the  reason  that  when  the  facts  have 
been  found,  the  court  will  apply  the  law  to  such  facts  in 
determining  the  rights  of  the  parties.  The  statute  pro- 
vides for  special  verdicts  for  the  express  purpose  of  tak- 
ing from  the  jury  the  duty  of  applying  the  law  to  the 
facts.     This  is  to  avoid  a  misapplication  of  the  law  to  the 
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facts,  and  to  prevent,  as  far  as  possible,  any  purpose 
on  the  part  of  the  jury,  either  through  sympathy  or 
prejudice,  from  bending  the  facts  to  the  law  in  order 
that  a  favored  litigant  may  succeed.  We  think  the  cor- 
rect principle,  applicable  alike  in  cases  where  either  a 
general  or  a  special  verdict  is  returned  by  the  jury,  is 
announced  by  Olds,  Judge,  in  the  case  of  Rush  v.  Coal 
Bluff  Mining  Co,,  131  Ind.  135,  where  he  says:  "It  is 
the  province  of  the  jury  to  weigh  evidence  where  there  is 
evidence  from  which  two  conclusions  may  reasonably  be 
drawn,  but  it  is  the  province  of  the  court  to  determine 
whether  or  not  there  is  or  is  not  evidence  supporting  any 
particular  fact  or  theory  of  a  case,  and  if  there  is  no  evi- 
dence authorizing  a  reasonable  inference  of  such  fact  or 
theory  essential  to  a  recovery  or  sufficient  to  create  a 
reasonable  difference  of  opinion  in  the  minds  of  impartial 
men  sitting  in  judgment  on  thecase,  then  it  is  the  duty 
of  the  court  to  instruct  the  jury  to  return  a  verdict 
against  the  party  having  the  burden  of  establishing  such 
material  facts  essential  to  a  recovery.  If,  however,  the 
evidence  is  such  as  that  impartial  men  may  differ  as  to 
the  conclusions  to  be  drawn  from  the  evidence,  then  the 
court  must  submit  the  question  to  the  jury.  Such  we 
believe  to  be  the  well-established  rule  of  the  law.  Jurors 
can  hot,  without  evidence  reasonably  authorizing  an  in- 
ference of  negligence,  arbitrarily  declare  there  was  neg- 
ligence. Neither  can  they,  in  the  face  of  undisputed 
facts  showing  conclusively  that  a  party  was  guilty  of 
negligence  contributing  to  an  injury,  declare  that  he  was 
free  from  contributory  negligence." 

In  cases  where  the  jury  are  to  return  a  general  ver- 
dict, it  is  settled  that  if  the  facts  are  undisputed,  or 
where  but  one  inference  of  fact  can  be  drawn  from  the 
evidence,  the  court  may  instruct  the  jury,  as  a  matter  of 
law,  whether  or  not  such  facts  constitute  negligence,  but 
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if  the  evidence  is  conflicting,  or  the  inferences  of  fact  to 
be  drawn  from  the  evidence  are  such  that  two  minds, 
equally  sensible  and  impartial,  may  differ  as  to  the  in- 
ferences of  fact  to  be  drawn  from  the  evidence,  the  ques- 
tion of  negligence  should  be  left  to  the  jury  under  proper 
instructions  from  the  court.  In  such  cases  it  devolves 
upon  the  court  to  say,  as  matter  of  law,  what  amounts 
to  negligence  or  contributory  negligence,  and  upon  the 
jury  to  say  as  matter  of  fact,  in  the  light  of  the  instruc- 
tions of  the  court,  whether  or  not  the  evidentiary  facts 
proven  establish  the  ultimate  facts  which  the  court  has 
instructed  constitute  negligence  or  contributory  negli- 
gence. In  many  cases  has  this  question  been  decided, 
so  that  it  seems  settled  beyond  all  question.  Beach  on 
Contributory  Negligence,  section  161;  Ohio,  etc.,  R.  W. 
Co,  V.  Collarn,  73  Ind.  261;  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181;  Woolery,  Admr.,  v.  Louisville,  etc.,  R.  W. 
Co.,  107  Ind.  381;  Evans  v.  Adams  Express  Co.,  122 
Ind.  362;  Board,  etc.,  v.  Chipps,  Admr.,  131  Ind.  56; 
Eichel  V.  Senhenn,  supra. 

When  a  jury  is  to  return  a  special  verdict,  they  should 
find  and  return  facts  only.  They  have  no  right  to  em- 
body in  a  special  verdict,  either  the  evidence,  legal  con- 
clusions, opinions  or  mixed  questions  of  law  and  fact. 
And  when  they  have  found  the  facts  they  have  no  right 
to  conclude  whether  or  not  the  defendant  was  guilty  of 
negligence  or  the  plaintiff  guilty  of  contributory  negli- 
gence.  Were  it  otherwise,  the  jury  would  be  the  exclu- 
sive judges  of  what  constitutes  negligence,  and  the  court 
could  only  render  judgment  upon  the  verdict,  for  the 
party  in  whose  favor  the  jury  have  concluded.  If  they 
have  a  right  in  a  special  verdict  to  draw  the  conclusion 
of  negligence  or  want  of  negligence,  that  inference  must 
be  a  fact,  to  be  found  and  embodied  in  the  verdict,  while 
the  facts  upon  which  the  inference  is  based  would   be 
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merely  evidentiary  facts,  and  should  not  be  embodied  in 
the  verdict.  But,  as  we  have  decided,  negligence  is 
never  a  question  purely  of  fact,  it  can  not  be  found  as  a 
fact  in  a  special  verdict. 

Whether  a  party  has  been  negligent  under  certain  cir- 
cumstances includes  two  questions,  namely:  1st.  Whether 
a  particular  thing  has  been  done  or  omitted;  this  is  a 
pure  question  of  fact.  And,  2d.  Whether  the  doing  or 
the  failure  to  do  this  thing  was  a  legal  duty;  this  is  a 
pure  question  of  law.  Metropolitan  R.  W.  Co.  y.  Jack- 
son, L.  R.  3  App.  C.  193. 

As  the  court  said  in  Pittsburgh,  etc.,  R,  R.  Co.  v. 
Spencer,  supra:  ''Conclusions  of  law  in  a  special  ver- 
dict are  without  force,  and  a  general  statement  that  an 
act  was  negligently  done  is  but  a  conclusion  of  law.  The 
facts  showing  how  the  act  was  done  are  essential,  for 
without  them  the  court  can  not  ascertain  or  pronounce 
the  law.'' 

In  Indianapolis,  etc.,  R.  W.  Co.  v.  Bush,  supra,  which 
was  an  action  to  recover  damages  for  personal  injury  re- 
ceived by  being  struck  by  a  train  at  a  highway  crossing, 
the  jury  returned  a  special  verdict,  and  on  appeal  Zol- 
L.ARS,  Chief  Justice,  speaking  for  the  court,  says:  ''At 
the  close  of  the  verdict  are  conclusions  by  the  jury  that 
appellee  was  not  guilty  of  contributory  negligence,  and 
that  the  injury  was  the  result  of  carelessness  and  negli- 
gence on  the  part  of  appellant.  These  conclusions  are  con- 
clusions of  law  that  the  jury  could  not  make,  and  hence 
must  be  disregarded  in  deciding  as  to  the  sufficiency  of 
the  verdict.'' 

In  Western  Union  Telegraph  Co.  v.  McDaniel^  103  Ind. 
294,  Elliott,  J.,  says:  "We  put  our  decision  upon  the 
ground  laid  down  by  the  Supreme  Court  of  Pennsyl- 
vania in  a  case  not  unlike  the  present.  It  was  said  by 
that  court:     'The  cases  are  numerous  that  upon  an  un- 
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disputed  state  of  facts  it  is  the  province  of  the  court  to 
pass  upon  the  question  of  defendant's  negligence. '  Koona 
V.  Western  Union  Telegraph  Co.,  102  Pa.  St.  164.  The 
rule  stated  in  the  case  cited  is  the  rule  of  this  court. 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer,  98  Ind.  186,  These 
cases,  it  is  true,  speak  of  the  negligence  of  the  defendant, 
but  negligence  is  negligence  whether  on  the  part  of  the 
plaintiff  or  of  the  defendant,  and  the  rule  as  to  how  it  is 
to  be  determined  and  by  whom,  is  the  same  in  the  one 
case  as  in  the  other.'' 

In  the  case  of  Conner  v.  Citizens'  Street  R.  W.  Co., 
105  Ind.  62,  the  jury  returned  a  special  verdict,  and  af- 
ter setting  out  the  facts  proven,  concludes  as  follows: 
"12th.  That  the  conduct  of  plaintiff  on  the  occasion 
of  the  injury  was  ordinarily  prudent  and  cautious  under 
the  circumstances,  and  that  he  did  not  wholly  contribute 
to  said  injury  by  any  fault  or  negligence  on  his  part,  but 
that  said  injury  was  caused  mostly  by  the  agent  of  the 
defendant  driver  of  said  car." 

Judge  Mitchell,  in  passing  upon  the  suflBlciency  of  the 
facts  found,  says:  "In  determining  the  legal  value  and 
quality  of  the  facts  found,  the  paragraph  above  set  out 
is  not  to  be  regarded  as  a  finding  of  facts.  It  contains 
nothing  more  than  inferences  or  conclusions,  drawn  by 
the  jury  upon  the  precedent  facts,  and  upon  these  it  was 
not  the  province  of  the  jury,  in  their  special  verdict, 
either  to  express  opinions  or  draw  conclusions.  In  fram- 
ing and  returning  a  special  verdict,  the  whole  duty  of 
the  jury  is  discharged  when  they  have  found  and  set 
forth,  in  an  orderly  and  intelligent  manner,  all  the  prin- 
cipal facts  which  were  proven  within  the  issues  sub- 
mitted to  them.       ♦***♦*** 

"When,  upon  an  issue  involving  negligence,  the  prin- 
cipal or  ultimate  facts  are  determined  by  the  jury,  it  then 
becomes  the  function  of  the  court  to  decide,  as  a  ques- 
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tion  of  law  upon  the  facts  found,  whether  or  not  the 
party  to  whom  negligence  is  imputed  was  negligent. 

''A  civil  case  can  not  be  conceived  of  in  which  it  is  the 
province  of  the  jury  by  special  verdict  to  determine  the 
facts,  and  also  to  draw  inferences  in  the  nature  of  legal 
conclusions  upon  the  facts  found.  When  the  jury  find 
and  return  a  special  verdict,  it  must  then  be  considered 
that  the  facts  in  that  case  are  no  longer  in  dispute.  They 
are  ascertained  and  settled  by  the  special  verdict.  Unless 
it  can  be  maintained  that  the  inference  or  conclusion 
which  may  be  drawn  from  all  the  ascertained  and  undis- 
puted facts  is  also  a  fact,  it  must  follow  that  it  is  not  the 
province  of  the  jury  to  draw  inferences  or  state  conclus- 
ions. It  is  settled  by  decisions  so  numerous  that  we  need 
not  cite  the  cases,  that  where  the  facts  a/e  undisputed  it 
is  the  province  of  the  court  to  settle  the  question  of  neg- 
ligence as  a  question  of  law.  This  must  be  so  in  the  na- 
ture of  things.  If  it  is  otherwise,  there  is  a  class  of 
cases  in  which,  upon  the  undisputed  facts,  the  court  is 
incapable  of  reaching  a  conclusion,  or  of  determining 
whether  such  facts  constitute  negligence  or  not.  As  in 
cases  where  the  question  is  whether,  upon  an  ascertained 
state  of  facts,  the  conclusion  of  fraud,  conversion  of 
goods,  payment  or  probable  cause  for  the  institution  of  a 
suit  may  be  drawn.  So,  where  the  question  is  whether 
negligence  has  intervened  when  the  facts  are  ascertained 
by  the  instrumentality  selected  for  that  purpose,  the 
court  must  determine  whether,  in  law,  negligence  can  be 
predicated  upon  the  facts  ascertained. 

'^Concede  that  in  some  sense  negligence  is,  as  it  is  some- 
times said  to  be,  a  mixed  question  of  law  and  fact,  it  can 
not  be  so  after  the  facts  are  ascertained.  In  cases  in- 
volving negligence,  as  in  all  other  civil  cases,  a  point 
must  be  reached  at  some  time  when  the  facts  and  the  law 
are  to  be  considered  as  separate  and  distinct,  when  the 
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litigaiiis  have  the  right  to  invoke  the  judgment  of  the 
court,  and  require  it  to  determine  w^iether,  upon  the 
facta  as  they  are  agreed  to  be,  the  law  declares  that  neg- 
ligence intervened.  Such  a  point,  we  think,  is  arrived 
at  when  the  jury  have  agreed  upon  and  returned  to  the 
court  in  a  special  verdict  the  principal,  contested  facts 
in  issue.*' 

In  Louisvilley  etc.,  R.  W.  Co,  v.  Batch,  105  Ind.  93,  it 
was  said:  ''A  special  verdict  is  a  finding  of  the  facts 
only .  In  this,  the  jury  have  nothing  to  do  with  the  law. 
The  court  does  not  instruct  them  as  to  the  law,  but  in 
the  rendition  of  the  judgment,  applies  the  law  to  the 
facts  found  by  the  jury." 

In  Woolery,  Admr.,  v.  Louisville,  etc.,  R.  W.  Co.,  su- 
pra f  Mitchell,  Judge,  again  says:  ''It  was  the  exclus- 
ive province  of  the  jury  to  ascertain  the  facts,  and  apply 
them,  when  ascertained,  to  the  law,  and  return  their 
general  verdict  accordingly.  In  doing  this,  however, 
they  were  to  be  guided  by  proper  instructions  from  the 
court  as  to  the  law  of  the  case.  In  that  connection  it 
was  the  duty  of  the  court  to  instruct  the  jury  what  facts 
within  the  issues  in  the  case,  if  established  by  the  proof, 
would  or  might,  under  the  circumstances,  constitute  con- 
tributory negligence,  leaving  to  the  jury  the  duty  of  dis- 
covering whether  such  facts  and  circumstances  were 
proved  or  not.  Simply  to  have  told  the  jury  that  the 
plaintiff  must  have  been  free  from  contributory  negli- 
gence, without  stating  what  facts  might  constitute  con- 
tributory negligence,  would  have  been  to  leave  the  jury 
without  any  direction  whatever  in  respect  to  the  legal 
effect  of  the  facts  in  the  case.  The  practical  result  of  the 
doctrine  contended  for  would  be  to  submit  both  the  law 
and  the  facts  to  the  determination  of  the  jury. 

**It  can  not  be  maintained  that  a  civil  case  can  arise 
ill  which  the  court  is  incompetent  to  declare  the  law  upon 
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the  facts,  when  the  facts  are  either  admitted  or  satisfac- 
torily proved.  Where  the  essential  facts  are  ascertained 
in  any  case,  the  litigants  have  a  right  to  call  upon  the 
court  to  declare  the  law.  Wanamakef  v.  Burke,  111  Pa. 
St.  423. 

"If  the  court  can  do  nothing  more  than  deal  in  ab- 
stract generalities  in  its  charge,  then  in  every  case  in- 
volving negligence  the  jury  are  left  at  sea,  a  law  unto 
themselves.  It  is  the  duty  of  the  court,  in  every  case  in 
which  a  general  verdict  is  to  be  returned,  to  instruct  the 
jury  as  to  the  force  and  legal  effect  of  the  facts  which  may 
have  been  proved  within  the  issues." 

In  Perkins  v.  Hayward,  supra,  Elliott,  Judg^,  says: 
"It  is  well  settled  that  a  special  verdict  must  find  the 
facts  and  state  neither  conclusions  of  law  nor  mere  mat- 
ters of  evidence,  and,  as  we  have  seen,  what  is  true  of  a 
special  verdict  is  true  of  a  special  finding.'' 

In  Chicago,  etc.,  R.  W.  Co.  v.  Burger,  124  Ind.  275, 
Coffey,  J.,  says:  "A  finding  that  one  of  the  parties 
has  been  guilty  of  negligence  has  often  been  held  by  this 
court  to  be  a  mere  statement  of  a  conclusion." 

When  the  facts  are  found  or  undisputed,  it  is  for  the 
court  to  determine,  as  a  question  of  law,  whether  or  not 
they  constitute  negligence.  Louisville,  etc.,  R.  R.  Co.  v. 
Eves,  1  Ind.  App.  224;  Toledo,  etc.,  R.  W.  Co.  v.  God- 
dard,  supra;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Spencer,  su- 
pra; Louisville,  etc.,  R.  W.  Co.  v.  Balch,  supra;  Woolery, 
Admr.,  v.  Louisville,  etc.,  R.  W.  Co.,  supra. 

The  principle,  and  oftentimes  the  only,  questions  of 
law,  in  an  action  brought  to  recover  damages  for  per- 
sonal injuries,  are  the  questions  of  negligence  on  the 
part  of  the  defendant,  and  of  contributory  negligence  on 
the  part  of  the  plaintiff,  and  if  they  were  to  be  left  to  the 
determination  of  the  jury,  there  would  be  nothing  for 
the  court  to  do.     Where  the  jury  is  to  return  a  special 
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verdict,  the  court  should  not  instruct  them  as  to  what 
does  or  does  not  constitute  negligence  or  contributory 
negligence,  because  they  have  no  right  to  apply  the  law 
to  the  facts  to  determine  whether  or  not  negligence  ex- 
ists; neither  have  they  a  right  to  know  that  if  they  find 
a  given  state  of  facts,  the  court,  in  applying  the  law, 
will  infer  negligence.  Toler  v.  Keiher,  ■  81  Ind.  383; 
Louisville  J  etc.,  J?.  W,  Co.  v.  Frawley,  110  Ind.  18;  Lou- 
isville, etc.,  R.  W.  Co.  V.  Hart,  119  Ind.  273;  Staynery. 
Joyce,  120  Ind.  99;    Sprinkle  v.  Taylor,  1  Ind.  App.  74. 

It  is  simply  their  province  to  find  the  ultimate  facts, 
not  knowing  what  legal  inference  the  court  may  draw 
therefrom  when  the  law  is  applied.  From  ultimate  facts, 
but  one  legal  conclusion  can  be  drawn.  In  the  trial  of 
a  cause,  the  evidentiary  facts  may  all  be  admitted,  from 
which  more  than  one  inference  of  an  ultimate  fact  may 
be  drawn,  in  which  case  it  is  always  the  province  of  the 
jury  to  draw  the  inference  of  the  existence  of  the  ulti- 
mate fact,  and  when  the  ultimate  facts  are  found,  the 
court  concludes  the  law.  The  questions  of  negligence 
and  contributory  negligence  are  not  ultimate  facts,  but 
are  legal  conclusions  drawn  from  the  ultimate  facts. 
Louisville,  etc.,  R.  R.  Co.  v.  Eves,  supra;  Hankey  v. 
Downey,  3  Ind.  App.  325;  Indianapolis,  etc.,  R.  W.  Co. 
v.  Bush,  supra;  Pennsylvania  Co.v.  Marion,  104  Ind.  239; 
Conner  v.  Citizens'  Street  R.  W.  Co.,  supra;  Woolery, 
Admr.,  v.  Louisville,  etc.,  R.  W.  Co,,  supra;  Chicago, 
etc.,  R.  R.  Co.  V.  Ostrander,  supra. 

In  approaching  the  crossing,  as  found  by  the  jury 
without  blowing  the  whistle  or  ringing  the  bell  on  the 
engine,  as  required  by  the  statute,  the  appellant  was 
guilty  of  negligence,  and  if  the  appellee  was  injured  by 
reason  thereof,  and  without  fault  on  his  part  contribut- 
ing thereto,  he  would  be  entitled  to  recover.  Baltimore, 
etc.,  R.  R.  Co.  V.  Walborn,  Admr.,  supra. 


MAY  TERM,  1893.  143 

Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  Ry.  Co.  v.  Grames. 

But  the  failure  of  the  railroad  company  to  do  what  the 
statute  directs  does  not  excuse  one  who  approaches  a 
railroad  crossing  from  exercising  the  care  and  taking  the 
precaution  which  the  law  enjoins  upon  him.  Mann  v. 
Belt  R,B't€tc,, Co. yl28  Ind.  138;  Cadwallader  v, Louisville, 
etc. J  R.W.  Co. J  128  Ind..  518;  Thornton  v.  Cleveland,  etc.^ 
R.  W.  Co.,  131  Ind.  492,  31  N.  E.  Rep.  185. 

The  only  question  left  to  be  determined  is  whether  or 
not  the  appellee  was  guilty  of  contributory  negligence. 
Do  the  facts  found  show  a  failure  to  perform  a  duty  im- 
posed by  law?  The  burden  rests  upon  the  appellee  to 
show  aflBrmatively  that  he  has  performed  every  duty  im- 
posed upon  him  by  law,  before  the  court  can  say  that  he  did 
not  contribute  to  his  injury.  Hathaway  v.  Toledo,  etc., 
R.  W.  Co.,  46  Ind.  25;  Toledoictc,  R.  R.  Co.  v.  Bran- 
nagan,  Admx.,  75  Ind.  490;  Lyons  n.  Terr e  Haute,  etc., 
R.  R.  Co.,  101  Ind.  419;  Indiana,  etc.,  R.  W.Co.  v.  Greene, 
Admx.,  106  Ind.  279;  Belt  R.  R.,  etc.,  Co.  v.  Mann,  107 
Ind.  89;  Chicago,  etc.,  R.  W.  Co.  v.  Hedges,  Admx.,  118 
Ind.  5;  Cincinnati,  etc.,  R.  W.  Co.  v.  Howard,  124  Ind. 
280,  and  cases  cited;  Miller,  Admr.,  v.  Louisville,  etc.,  R. 
W.  Co.,  128  Ind.  97. 

For,  as  Mitchell,  C.  J.,  in  the  case  of  Cincinnati, 
etc.,  R.  R.  Co.  V.  Butler,  103  Ind.  31,  says:  ''In  such 
an  occurrence,  he  is  one  of  the  independent  actors, charged 
with  duties  correlative  with  the  duties  of  the  railroad 
company.  He  is  able  and  he  must  show  whether  his 
duty  was  performed.  Thousands  of  persons  pass  safely 
over  a  given  crossing  over  which  thousands  of  trains  are 
run,  under  every  variety  of  circumstances,  before  one  is 
injured,  and,  therefore,  it  may  be  said  a  presumption 
arises  that  the  crossing  may  be  safely  passed  by  all  those 
who  observe  such  care  as  prudent  persons  ordinarily  ob- 
serve. Out  of  the  thousands  who  crossed,  the  one  who 
sustained  injury  is  the  exception.     Because  the  thous- 
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aods  who  crossed  in  safety  are  supposed  to  represent  the 
ordinary  course  of  conduct  better  than  the  one,  a  pre- 
Buinption  of  fact  is  indulged  that  he,  too,  would  have 
passed  in  safety  had  he  observed  the  caution  which  pru- 
dent men  ordinarily  observe  under  like  circumstances. 
This  presumption  is  at  least  sufficient  to  require  from 
him  an  explanation  of  his  relation  to  the  occurrence,  and 
an  affirmative  showing  that  the  circumstances  were  such, 
and  his  conduct  such,  that  he  was  not  in  fault,  and  as 
his  own  conduct  and  his  relation  to  the  occurrence  are 
peculiarly  known  to  himself,  and  may  be  unknown  to 
the  railroad  company,  the  requirement  is .  a  reasonable 
one.'' 

It  is  incumbent  upon  a  traveler  on  a  highway,  riding 
in  a  wagon  and  about  to  cross  a  railroad  track,  who  can 
not  see  or  hear  an  approaching  train  on  account  of  ob- 
structions which  are  known  to  him,  to  use  greater  pre- 
caution to  protect  himself  from  injury  than  where  the 
view  is  unobstructed,  and  the  opportunity  for  using  the 
senses  of  sight  and  hearing  is  unimpaired.  The  greater  the 
danger,  the  greater  the  precaution  required  of  him.  He 
must  not  only  do  what  an  ordinarily  prudent  man  would 
do  under  like  circumstances,  but  he  must  exercise  such 
care  and  diligence  as  are  commensurate  with  the  danger 
which  confronts  him.  Toledo ,  etc.,  R.  W.  Co.  v.  Shriek- 
man,  Admr.,  50  Ind.  42;  Nave  v.  Flack,  90  Ind.  205; 
Board,  etc.,  v.  Dombke,  94  Ind.  72;  City  of  Indianapolis 
w  Cook,  99  Ind.  10;  Cincinnati,  etc.,  R.  R.  Co.  v.  But- 
ler, 103  Ind.  31;  Town  of  Gosport  v.  Evans,  112  Ind.  133; 
Griifin  v.  Ohio,  etc.,  R.  W.  Co.,  124  Ind.  326. 

And  a  person  going  along  a  highway  who  drives  upon 
a  railroad  track  at  a  place  known  to  him  to  be  peculiarly 
dangerous  because  of  the  obstructions  which  impair  and 
hinder  the  free  use  of  his  senses  of  sight  and  hearing, 
simply  relying  upon  the  servants  of  the  railroad  com- 
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pany  performing  their  duty  in  blowing  the  whistle  and 
ringing  the  bell,  does  not  show  himself,  in  the  eyes  of 
the  law,  to  have  been  diligent  and  prudent.  For,  as  the 
distinguished  Judge  Sharsw^ood,  in  Pennsylvania  R.  R, 
Co.  V.  Beale,  73  Pa.  St.  504,  says:  ''If  the  traveler  can 
not  see  the  track  by  looking  out,  whether  from  fog  or 
other  cause,  he  should  get  out,  and  if  necessary  lead 
his  horse  and  wagon.  A  prudent  and  careful  man  would 
always  do  this  at  such  a  place.  *  *  There  never  was 
a. more  important  principle  settled  than  that  the  fact  of 
the  failure  to  stop  immediately  before  crossing  a  railroad 
track,  is  not  merely  evidence  of  negligence  for  the  jury, 
but  negligence  j>6r  se,  and  a  question  for  the  court. '* 

In  the  case  of  Seefeld  v.  Chicago y  etc.,  R.  W.  Co.flO 
Wis.  216,  the  court,  after  reviewing  many  cases  cited, 
says:  ''The  rule  to  be  deduced  from  these  cases  is  this: 
If  the  view  of  a  traveler  on  the  highway  approaching  a 
railroad  crossing  is  so  obstructed  that  he  can  not  see  an 
approaching  train  in  time  to  stop  his  team  before  collid- 
ing with  it,  if  he  knows  that  a  train  is  due  at  such  cross- 
ing at  or  about  such  time,  and  if  he  is  unable  to  hear 
the  approaching  train  when  his  team  is  in  motion, 
whether  by  reason  of  the  force  and  direction  of  the  wind 
or  of  noises  in  the  vicinity,  made  by  his  own  wagon,  or 
other  causes,  ordinary  care  requires  him  to  stop  his  team 
while  he  may  do  so  and  listen  for  the  train.'' 

In  Brady  v.  Toledo,  etc,  R,  R,  Co,,  81  Mich.  616,  it 
appeared,  that  the  plaintiff  was  driving  a  team  attached 
to  a  lumber  wagon,  on  a  highway,  toward  the  defendant's 
railroad;  that  intervening  objects  obscured  a  view  of 
the  track  so  that  he  could  not  see  a  train  approaching, 
until  within  twenty  or  twenty-five  feet  of  the  crossing, 
and  then  only  when  the  train  was  but  a  short  distance 
from  the  crossing.  He  was  familiar  with  the  crossing. 
Vol.  8—10 
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and  in  addition  to  the  view  being  obscured,  a  mill  in  the 
vicinity  made  considerable  noise.  He  drove  his  team 
upon  the  crossing  without  stopping  just  before  going 
upon  the  track,  to  look  and  listen,  and  was  injured,  and 
the  court  held  that  it  was  not  sufficient  that  plaintiff 
looked  and  listened  for  the  train  as  he  drove  along,  but 
he  should  have  stopped  his  team  and  listened;  and  the 
court,  concluding  its  opinion,  says:  *'A  greater  duty 
was  imposed  upon  the  plaintiff  in  the  present  case  by  the 
fact  that  he  knew  the  crossing  to  be  a  dangerous  one. 
He  knew  its  condition  and  that  he  would  be  unable  to 
see  the  train  until  arriving  at  the  crossing.  He  had  no 
right  to  close  his  ears  and  drive  along  without  stopping 
when  he  must  have  known  that  the  noise  of  his  wagon 
and  of  the  mill  would  shut  off  the  sound  from  the  ap- 
proaching train." 

In  the  case  of  Haas,  Admr.,  v.  Orand  Rapids,  etc.,  R. 
R.  Co.y  47  Mich.  401,  the  facts  were  that  the  deceased, 
while  driving  along  a  highway  approaching  where  it 
crossed  the  appellee's  railroad,  and  when  about  three 
rods  from  the  crossing  he  stopped  his  team  and  looked 
and  listened  and  then  proceeded  on  his  way  to  the  cross- 
ing, where  he  was  struck  and  killed  by  a  passing  train. 
Judge  Cooley,  speaking  for  the  court  in.  passing  upon 
the  facts,  says:  ''The  peculiar  risks  of  the  crossing  im- 
posed upon  the  decedent  the  duty  of  special  caution  also; 
and  as  he  knew  that  a  regular  train  was  due  at  the  cross- 
ing at  about  that  time,  he  was  under  the  highest  possi- 
ble obligation  to  observe  such  precaution  as  would  be 
needful  to  avoid  a  collision.  We  may  concede  that  the 
railroad  company  failed  to  sound  the  bell;  but  this  did. 
not  relieve  the  decedent  from  the  duty  of  taking  ordinary 
precautions  for  his  own  safety.  And  what  ordinary- 
prudence  would  demand  must  be  determined  on  a  view 
of  all  the  circumstances.     It  is  vain  to  urge  or  to  pre- 
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tend  that  ordinary  precautions  were  made  use  of  in  this 
case.  To  move  forward  briskly  as  the  decedent  did, 
from  a  point  whence  an  approaching  train  would  not  be 
seen,  at  a  time  when  it  was  known  by  him  that  a  train 
was  due,  and  not  to  pause  until  the  train  was  encount- 
ered, was  so  far  from  being  ordinary  prudence  that  it 
approached  more  nearly  to  absolute  recklessness."  See, 
also,  Pennsylvania  R,  R.  Co.  v.  Righter,  42  N.  J.  L.  180; 
Wilds  V.  Hudson,  ttc.,  R,  R,  Co,,  29  N.  Y.  315;  Gorton  v. 
Erie  R.  W.  Co.,  45  N.  Y.  660;  Pennsylvania  Canal  Co. 
V.  Beniley,  66  Pa.  St.  30;  Heme  v.  St.  Louis,  etc.,  R.  W. 
Co.,  71  Mo.  636;  Turnery.  Hannibal,  etc.,R.R.  Co.,  74 
Mo.  602;  Marty  Y.  Chicago,  etc.,  R.W.  Co.,  38  Minn. 
108,  and  Fletcher  v.  Fitchburg  R.  R.  Co.,  149  Mass.  127. 

While  a  traveler  on  a  highway  may  presume  that  the 
employes  of  a  railroad  company  will  obey  the  law  and 
give  the  required  warning,  yet  those  in  charge  of  the 
train  may  assume  that  the  traveler  will  take  every  pre- 
caution commensurate  with  the  danger  which  he  is 
about  to  encounter,  and  will  avoid  going  upon  the  track 
in  front  of  the  train. 

The  court,  in  flathaway  v.  Toledo,  etc.,  R.  W.  Co., 
supra,  says:  ** Although  the  negligence  of  the  defend- 
ant was  a  cause,  and  even  the  primary  cause  of  the  oc- 
currence, yet  the  occurrence  would  not  have  happened 
without  a  certain  degree  of  blamable  negligence  on  the 
part  of  the  plaintiff.'' 

A  railroad  crossing  is  a  place  of  danger,  and  one  who 
does  not  exercise  every  sense  or  faculty  to  protect  him- 
self from  possible  injury,  before  attempting  to  cross,  can 
not  be  said  to  have  exercised  due  care.  Self-preserva- 
tion is  the  first  and  greatest  law  of  nature,  and  ordina- 
rily it  will  lead  to  the  employment  of  all  the  precautions 
which  the  situation  naturally  suggests  to  an  individual 
in  danger  of  harm.     It  implies  not  only  the  doing  of 
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those  things  which  an  ordinarily  prudent  man  would  do 
under  like  circumstances^  but  the  doing  of  every  prac- 
ticable and  available  thing  within  his  power,  which  the 
law  says  he  should  do.  And  it  is  no  excuse  that  he  did 
all  that  an  ordinarily  prudent  man  would  have  done  un- 
der like  circumstances,  unless  the  things  done  were  all 
the  law  declares  an  ordinarily  prudent  man  should  have 
done.  It  is  the  law  that  measures  the  duty,  for  a  prudent 
mail  may  do  that  which  the  law  forbids,  or  he  may  omit 
to  do  that  which  the  law  enjoins,  nevertheless  the  doing 
of  the  one  or  the  omission  of  the  other  is  negligence. 
The  most  prudent  men  are  not  always  exempt  from  care- 
lessness, and  when  actually  negligent  the  law  attaches 
the  same  consequences  to  their  conduct  as  to  similar  con- 
duct in  others.  Belle fontaine  R.  W.  Co.  v.  Hunter,  Admr,, 
Bupra;  Pcnnmjlvania  Co.  v.  Marion^  supra. 

In  thiis  case  the  appellee  and  his  brother,  when  fifty 
feet  distant  from  the  track,  stopped,  looked,  and  listened, 
and  from  that  point  the  horses  approached  and  went 
upon  the  railroad  track  in  a  walk,  the  appellee  looking 
and  listening  for  approaching  trains.  That  when  and 
where  they  stopped  they  could  neither  hear  nor  see  an 
approaching  train  on  account  of  obstructions.  It  is  also 
found  that  the  appellee  saw  the  situation  and  surround- 
ings of  the  crossing.  And  while  the  appellant  was  guilty 
of  negligence  in  placing  the  cars  in  the  street,  it  was  ap- 
pellee's duty  to  approach  the  crossing  under  the  appre- 
1 1  elision  that  a  train  was  liable  to  come  at  any  moment; 
and  while  he  had  a  right  to  presume  that  those  in  charge 
of  the  engine  would  obey  the  law  by  giving  warning  of 
its  approach,  the  law  nevertheless  required  that  he  obey 
the  instincts  of  self-preservation,  and  not  thrust  himself 
into  a  situation  of  danger,  knowing  that  he  could  not  see 
or  hear  a  train  approaching,  except  those  in  charge  of 
the  train  gave  the  statutory  signals. 
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When  a  crossing  is  so  dangerous  that  for  one  to  at- 
tempt to  cross  is  equivalent  almost  to  courting  injury,  he 
can  not  recover  if,  knowing  the  danger,  he  assumes  the 
responsibility  and  attempts  to  cross  and  gets  injured. 

* 'Where  there  is  danger,  and  the  peril  is  known  who- 
ever encounters  it  voluntarily  and  unnecessarily  can  not 
be  regarded  as  exercising  ordinary  prudence,  and  there- 
fore does  so  at  his  own  risk."  Ray's  Negligence  of  Im- 
posed Duties,  p.  129. 

In  Town  of  Gosport  v.  Evans,  supra^  the  court  says: 
"One  who  knows  of  a  dangerous  obstruction  in  a  street 
or  sidewalk,  and  yet  attempts  to  pass  it  when,  on  ac- 
count of  darkness  or  other  hindering  causes,  he  can  not 
see  so  as  to  avoid  it,  takes  the  risk  upon  himself.  For  a 
much  greater  reason  does  he  take  the  risk  upon  himself, 
if,  seeing  an  obstruction,  and  knowing  its  dangerous 
character,  he  deliberately  goes  into  or  upon  it,  when  he 
was  under  no  compulsion  to  go,  or  might  have  avoided 
it  by  going  around." 

As  heretofore  stated,  the  fact  that  he  was  injured  raises 
the  presumption  that  the  fault  was  his  own,  and  it  was 
for  him  to  rebut  that  presumption.  The  facts  found 
show  that  this  was  a  street  in  a  populous  part  of  the 
town,  and  that  where  it  crossed  appellant's  railroad  the 
obstructions  were  such  that  to  cross  it  one  took  great 
risk.  Whether  or  not  he  was  justified  in  taking  the 
risk  must  depend  upon  the  circumstances.  He  can  not 
shut  his  eyes  to  dangers  which  are  apparent,  and,  if  in- 
jured, recover  therefor. 

''A  person  is  bound  to  use  the  senses,  and  exercise  the 
reasoning  faculties  with  which  nature  has  endowed  him. 
If  he  fails  to  do  so,  and  is  injured  in  consequence, 
neither  he,  in  life,  nor  his  representatives  after  his 
death,  can  recover  for  resulting  injuries."  Stewart y 
Ad7nz,y  V.  Pennsylvania  Co.,  130  Ind.  242. 
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In  Shorter  v.  Pennsylvania  Co,,  supra,  McBride,  J.,  says: 
''When  a  traveler  approaches  a  railroad  with  the  inten- 
tion of  crossing  it,  he  is  bound  to  know  that  to  attempt 
to  cross  near  and  in  front  of  a  moving  train  involves 
more  or  less  of  danger.  If  he  is  so  heedless  of  his  per- 
sonal safety  that  he  braves  the  danger,  or  so  careless  that 
he  does  not  use  the  senses  nature  has  given  him  to  look 
and  listen,  that  he  may  learn  if  there  is  danger,  only  one 
inference,  that  of  negligence,  can  be  drawn  from  his 
conduct.'* 

The  facts  do  not  show  that  at  any  point  nearer  than 
fifty  feet  from  appellant's  track  the  appellee  stopped  and 
looked  and  listened. 

In  the  case  of  Thornton  v.  Cleveland,  etc,  R.  W.  Co., 
supra,  the  court  says:  ''While  the  plaintiff  was  not  re- 
quired to  enter  into  a  calculation  of  the  comparative 
speed  of  a  traveler  walking  towards  a  railroad  track,  and 
a  train  of  cars  passing  along  that  track  at  ordinary  speed, 
he  must,  as  a  matter  of  common  observation,  have  known 
that  while  he  would  walk  one  hundred  and  fifjy-five 
feet,  the  train  would  cover  a  considerable  distance,  suffi- 
cient, at  least,  to  require  him  to  look  for  its  approach  at 
some  point  during  his  journey.  He  had  no  right  to  look 
from  a  given  point,  and  then  close  his  eyes  and  pass  upon 
the  track.'' 

It  is  a  matter  of  common  knowledge,  hence  is  ju- 
dicially known,  that  a  train  of  cars  moving  along  a  rail- 
road track  necessarily  makes  a  noise.  That  noise  of 
itself  is  a  warning  to  those  about  to  go  upon  the  track  to 
look  out  and  guard  against  danger.  It  is,  therefore,  the 
duty  of  one,  before  going  upon  the  track,  to  listen  for 
the  sound  which  necessarily  follows  a  moving  train,  and 
if  there  are  any  obstructions  which  interfere  with  his 
hearing  readily,  he  must  stop  and  listen.  Louisville,  etc., 
R.W,  Co,  V.  StommeL  126  Ind.  35. 
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And  it  is  not  always  suflBcient  that  he  do  so  when  one 
hundred  or  fifty  feet  away  from  the  track,  but  he  must 
do  so  at  the  last  opportunity  before  going  upon  the  track, 
when  by  so  doing  he  could  have  heard. 

In  the  case  of  Louisville,  etc.,  R.  W.  Co.  v.  Stommel, 
supra,  the  court  says:  **We  are  at  a  loss  to  understand 
what  difference  it  could  make  as  to  the  caution  to  be  used 
by  the  appellee's  servant,  whether  there  was  or  was  not 
a  statute  requiring  the  giving  of  signals.  It  was  his 
duty  to  stop  and  look  for  an  approaching  train,  if  there 
was  any  point  within  a  reasonable  distance  from  the 
crossing  from  which  he  could  observe  a  train  approach- 
ing; and  if  no  train  was  to  be  seen  it  was  his  duty,  when 
nearing  the  crossing,  to  stop  and  listen  for  the  sound 
which  ordinarily  follows  a  moving  train;  and  a  statute 
requiring  signals  to  be  given,  though  violated,  does  not 
excuse  this  vigilance." 

And  Coffey,  J.,  in  Mann  v.  Belt  R.  R.,  etc.,  Co,, 
supra  (144),  says:  ''When  it  is  said  that  a  person 
approaching  a  railroad  crossing  must  look  and  listen 
attentively  for  approaching  trains,  it  is  not  to  be 
understood  that  he  may  look  from  a  given  point,  and 
then  close  his  eyes;  but  it  is  to  be  understood  that  he 
must  exercise  such  care  as  a  reasonably  prudent  person, 
in  the  presence  of  such  a  danger,  would  exercise  to  avoid 
injury.  The  courts  can  not  close  their  eyes  to  matters 
of  general  notoriety,  and  to  matters  of  e very-day  ob- 
servation. We  must  know  that  a  train  of  cars  passing 
over  iron  or  steel  rails  at  a  speed  of  thirty  miles  an  hour 
does  not  do  so  without  noise.  *  *  *  As  a  rule,  it  is 
not  necessary  to  stop  and  listen  or  look  where  approach- 
ing danger  can  be  otherwise  ascertained,  but  one  ap- 
proaching such  crossing  must  exercise  such  care  as  will 
enable  him,  under  the  circumstances,  to  inform  himself 
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of  the  extent  of  the  danger  attending  the  crossing  of  the 
track  if  he  can  reasonably  do  so." 

A  majority  of  the  court  (the  writer  of  this  opinion  not 
included)  are  of  the  opinion  that  the  facts  found  by  the 
jury,  disregarding  conclusions  as  well  as  evidentiary 
facts  set  out  in  the  verdict,  are  sufficient  to  warrant  the 
court  in  inferring  that  the  appellee  exercised  care  com- 
mensurate with  the  danger  encountered,  and,  therefore, 
was  not  guilty  of  contributory  negligence,  and  that  the 
appellee  was  entitled  to  judgment  thereon. 

Appellant  insists  that  the  court  below  erred  in  per- 
mitting a  witness,  called  by  appellee,  to  testify  concern- 
ing a  conversation  had  with  one  Wheatley  concerning 
the  removal  of  the  appellant's  cars  which  were  standing 
in  Main  street. 

We  are  unable  to  see  wherein  this  evidence,  even  if 
material,  could  have  been  prejudicial  to  the  appellant. 
The  appellant  had  no  right  to  block  the  street  with  its 
cars,  and  it  required  no  notice  to  remove  them  to  make 
it  guilty  of  negligence  in  having  them  there. 

We  find  no  error  in  the  record,  for  which  the  judg- 
ment should  be  reversed. 

Judgment  affirmed. 

Filed  June  21, 1893. 

Per  Curiam. — ^The  majority  of  the  court  concurred  in 
the  result  reached  in  the  original  opinion  in  affirming 
the  judgment  of  the  trial  court,  but  not  in  all  the  reason- 
ing therein  contained.  The  cause  having  since  been 
compromised,  the  parties,  by  agreement,  ask  leave  to 
withdraw  the  petition  for  a  rehearing  heretofore  filed. 

With  these  observations  such  leave  is  accordingly 
granted . 

Filed  May  9,  1894. 


MAY  TERM,  1893.  153 

Miles,  Trustee,  etc.,  v.  De  Wolf  et  al. 
No.  878. 

Miles,  Trustee,  Etc.,  v.  De  Wolf  et  al. 

Attorney  AND  Client. —  When  Such  Belation  Exists. — Contract. — Pro- 
fessional  Services. — Attomey^s  Fees. — Decedents^  Estates. — A.  died 
testate,  devising  almost  his  entire  estate  to  B.  and  C,  in  trust  for 
D.,  E.  and  F.,  three  nieces.  C.  did  not  qualify,  but  B.  qualified  to 
look  after  the  interest  of  his  wife,  a  cestui  que  trust,  G.  was  ap- 
pointed administrator  with  the  will  annexed.  A  suit  was  insti- 
tuted to  set  aside  the  will.  G.,  as  administrator,  employed,  among 
other  attorneys,  H,  and  I.  to  defend  and  sustain  the  will,  for  which 
services  they  were  paid  in  full,  the  first  trial  resulting  in  a  disa- 
greement of  the  jury.  Before  the  second  trial  of  the  case,  G.  re- 
signed his  trust,  and  H.  was  appointed  administrator  de  bonis  non, 
with  the  will  annexed,  and  I.  was  appointed  guardian  of  a  minor 
child  of  D.,  deceased.  In  the  second  trial,  B.,  H.  and  I.,  among 
others,  were  defendants  in  their  respective  trust  capacities.  H. 
and  I.  prepared  the  case  for  trial,  interviewed  witnesses  brought  to 
their  office  by  B.,  and  assisted  at  the  trial,  as  attorneys,  in  the  pres- 
ence of  B.  H.  and  I.  bring  suit  against  B.  for  professional  services 
rendered  for  him  in  the  second  trial  of  the  cause. 

Held,  that  the  fact  that  H.  and  I.  interviewed  witnesses  brought  to 
their  office  by  B.,  in  preparation  for  trial,  and  assisted,  as  attorneys 
at  the  trial,  in  the  presence  of  B.,  raises  no  presumption  of  employ- 
ment by  B. 

Held,  also,  that  the  evidence  is  insufficient  to  sustain  the  verdict  ren- 
dered in  favor  of  plaintiffs. 

From  the  Knox  Circuit  Court. 

H.  S.  Cavihorn,  W.  F.  Townsend  and  /.  Wilhelm,  for 

appellant. 

W.  A.  Cullop  and  C.  B.'Kessinger,  for  appellees. 

Davis,  J. — ^The  complaint  filed  in  this  case  in  the 
court  below  was  in  the  words  and  figures  following,  to  wit: 
'* State  of  Indiana,  Knox  County,  ss: 
''William  H.  DeWolf, 
Smiley  N.  Chambers, 
Edgar  H.  De  Wolf, 

vs. 
William  R.  Miles,  Trustee    under  the 
last  will  and  testament  of  William  J. 
Wise,  deceased. 


Tiv/^^- 
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*^Knox  Circuit  Court,  March  Term,  1890. 

**The  plaintiffs,  late  copartners,  doing  business  under 
the  firm  name  of  De  Wolf,  Chambers  &  De  Wolf,  com- 
plain of  the  defendant,  and  say  that  said  defendant  is 
indebted  to  them  in  the  sum  of  six  thousand  dollars,  for 
services,  as  attorneys,  rendered  said  defendant  at  his 
special  instance  and  request  in  the  defense  of  the  suit  of 
Jacob  Shugart  ei  al.  against  said  defendant  and  others, 
and  for  special  services  rendered  said  defendant  in  the 
management  of  said  trust,  a  bill  of  particulars  being  filed 
herewith  and  made  a  part  hereof.  And  plaintiffs  say 
that  said  account  is  due  and  remains  wholly  unpaid. 
Wherefore  they  demand  judgment  for  six  thousand  dol- 
lars. CuLLOP  &  Kkssinger, 

Attorneys  for  Plaintiffs." 

In  the  bill  of  particulars,  the  alleged  services  in  the 
Shugart  case  were  estimated  at  $5,000,  and  the  services 
rendered  in  the  management  of  the  trust  at  $1,000. 

The  answer  was  a  general  denial,  payment,  and  set-off, 
but  the  alleged  payment  and  set-off  were  founded  on 
items  of  nominal  amount  only,  and,  therefore,  these  an- 
swers are  not  material  so  far  as  the  questions  presented 
for  our  consideration  are  concerned. 

There  is  no  averment  in  the  complaint  that  said  Miles 
was  trustee  under  any  will  or  for  any  person.  Neither 
is  there  any  averment  as  to  the  extent,  character,  value 
or  condition  of  the  estate,  if  any,  in  his  hands.  In  fact, 
it  is  not  alleged  that  he  had  any  trust  estate  in  his  hands 
or  under  his  control,  or  that  he  was,  in  such  trust  capa- 
city, a  party  to  any  suit,  or  that,  as  trustee,  he  required 
the  services  of  an  attorney,  or  that,  as  trustee,  he  em- 
ployed appellees  to  perform  any  services  for  him,  or  that 
any  such  services  were  necessary. 

On  whatever  theory  the  parties  to  the  action  may  have 
proceeded  in  the  court  below,  the  case,  as  it  comes  to  us 
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on  the  record,  appears,  under  the  authorities,  to  have 
been  merely  a  personal  action  against  said  Miles,  to  re- 
cover from  him  the  alleged  value  of  the  services  rendered 
by  appellees.  Turner  v.  Flagg,  Guar.,  6  Ind.  App.  56^, 
and  authorities  there  cited. 

What  we  have  said  on  this  subject  has  been  for  the 
purpose  of  getting  an  accurate  statement  of  the  pleadings, 
and  the  theory  of  the  case  before  us,  in  order  to  de- 
termine whether  there  is  available  error  in  the  record. 

The  cause  was  submitted  to  a  jury  for  trial,  and  re- 
sulted in  a  general  verdict  for  appellees  in  the  sum  of 
two  thousand  four  hundred  and  eighty  dollars,  on  which 
verdict  a  personal  judgment  was  rendered  against  Will- 
iam R.  Miles. 

The  history  of  the  case,  with  a  general  statement  of 
the  facts,  may  be  summarized  as  follows: 

''William  J.  Wise,  of  Vincennes,  died  testate  January 
4,  1884,  leaving  a  large  estate.  He  left  no  issue,  as  he 
was  never  married.  By  his  will,  he  devised  almost  his 
entire  estate  to  William  R.  Miles  and  John  M.  Boyle,  in 
trust  for  the  use  and  benefit  of  Elizabeth's.  Miles,  Cath- 
arine A.  Fay,  and  Mary  B.  Ryder,  his  three  nieces,  one 
equal  third  to  each. 

'*The  said  nieces  were  all  married,  and  their  husbands 
living,  at  the  date  of  the  death  of  testator.  By  the  pro- 
visions of  the  will,  if  either  of  the  husbands  of  the  cestui 
que  trust  should  die,  then  the  one-third  interest  of  his 
estate  should  absolutely  vest  in  the  surviving  widow,  freed 
from  the  trust.  And  if  either  of  said  nieces  should  die 
before  their  husbands,  and  leave  issue  surviving,  then 
the  one-third  interest  in  his  estate  should  absolutely  vest 
in  her  surviving  issue,  also  freed  from  the  trust.  Cath- 
arine A.  Fay  and  Mary  B.  Ryder,  two  of  the  nieces,  died 
before  their  husbands,  and  before  the  estate  was  settled, 
and  while  it  was  in  litigation.     They  both  left  minor 
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children,  and,  by  the  terms  of  the  will,  one-third  of  the 
estate  of  the  testator  vested  in  their  children.  F.  M.  Fay, 
the  surviving  husband  of  one,  was  appointed  guardian 
of  her  children,  and  Smiley  N.  Chambers  was  appointed 
guardian  of  Emma  W.  Ryder,  the  minor  child  of  Mary 
B.  Ryder.  This  left  under  the  charge  and  control  of  the 
trustees  under  the  will  only  one-third  of  the  estate,  the 
interest  of  Elizabeth  S.  Miles. 

**John  M.  Boyle,  one  of  the  trustees  named  in  the 
will,  did  not  qualify,  but  William  R.  Miles,  the  husband 
of  Elizabeth  S.  Miles,  qualified  to  look  after  the  interest 
of  his  wife. 

* 'After  the  death  of  William  J.  Wise,  the  testator, 
Richard  J.  McKenney  was  appointed  administrator,  with 
the  will  annexed,  of  his  estate,  and  made  an  inventory, 
collected  many  thousands  of  dollars  of  notes  and  other 
choses  in  action,  settled  and  adjusted  a  partnership  of 
over  thirty  years'  duration,  of  which  testator  had  been  a 
member,  involving  assets  of  over  $200,000,  and,  in  fact, 
administered  the  estate  and  had  the  assets  ready  for  dis- 
tribution, and  filed  a  final  account  showing  the  complete 
settlement  of  the  estate  and  the  character  of  the  assets  in 
hand  ready  for  distribution.  Distribution  was  alone 
prevented  and  postponed  by  pending  suits  to  contest  the 
will,  in  order  to  ascertain  whether  distribution  was  to  be 
ordered  according  to  the  will,  if  sustained,  or  according 
to  the  law,  if  it  was  annulled.  The  estate  was  in  this 
condition  when  McKenney  resigned  the  trust,  and  when 
William  H.  De  Wolf  was  appointed  administrator  de 
bonis  non. 

**McKenney  was  allowed,  for  his  services  in  settling 
the  estate,  in  all,  $4,750. 

* 'After  the  death  of  testator,  and  the  probate  of  his 
will,  Henry  K.  Wise,  a  brother  of  testator,  commenced 
an  action  in  the  Knox  Circuit  Court  to  set  it  aside.  This 
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action  was  tried  in  said  court  before  a  jury,  and  resulted 
in  a  verdict  sustaining  the  will.  On  this  trial,  which 
lasted  some  four  weeks,  substantially  all  the  evidence 
tending  to  sustain  and  uphold  the  will  was  hunted  up, 
as  well  as  most  of  the  evidence  relied  on  to  defeat  it,  and 
the  same  was  taken  down  in  shorthand  and  embodied 
in  a  bill  of  exceptions.  The  appellees  in  this  case  had 
no  connection  with  that  litigation  or  the  estate  of  testator 
in  any  way. 

"Henry  K.  Wise,  the  contestant,  died,  and  the  appeal 
was  never  prosecuted  from  the  judgment  of  the  Knox 
Circuit  Court. 

* 'Afterwards  Jacob  Shugart  and  other  heirs  of  testator 
commenced  an  action  in  the  Knox  Circuit  Court  to  con- 
test his  will.  This  action  was,  on  the  application  of  con- 
testants for  a  change  of  venue,  sent  to  the  Sullivan  Cir- 
cuit Court  for  trial.  At  the  time  this  second  action  was 
commenced,  the  interests  of  Catharine  A.  Fay  and  Mary 
B.  Ryder  had  vested  in  their  minor  children,  by  their 
death,  and  Frank  M.  Fay  and  Smiley  N.  Chambers,  the 
guardian  of  Emma  W.  Ryder,  the  sole  heir  of  Mary  B. 
Ryder,  were  both  made  defendants  in  that  suit,  as  also 
Richard  J.  McKenney,  the  administrator  with  the  will 
annexed  of  the  testator,  his  estate  being  unsettled,  and 
V/illiam  R.  Miles,  the  trustee  who  had  charge,  under 
the  will,  of  tHe  one-third  interst  of  Elizabeth  S.  Miles, 
his  wife. 

**The  first  trial  of  the  said  second  suit  brought  by 
Shugart  and  others,  in  the  Sullivan  Circuit  Court,  before 
a  jury,  resulted  in  the  jury  failing  to  agree.  On  that 
trial  Richard  J.  McKenney,  the  administrator,  employed 
William  H.  De  Wolf  and  Smiley  N.  Chambers,  among 
other  attorneys,  to  defend  and  sustain  the  will,  and  paid 
them  in  full  for  the  services  rendered  on  said  trial  under 
said  employment.     The  testimony  on  the  trial  of  that 
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cause  to  sustain  the  will  was  practically  the  same  as  the 
testimony  on  the  first  trial  of  the  case  of  Henry  K.  Wise. 

* 'After  the  said  first  trial,  it  was  deemed  advisable  to 
get  rid  of  McKenney  as  administrator,  as  he  was  thought 
unsafe  on  account  of  his  wife  being  interested  in  defeat- 
ing the  will,  as  one  of  the  general  heirs  of  testator,  and 
taking  an  active  part  in  the  pending  suit  to  accomplish 
it. '  To  prevent  measures  being  taken  to  remove  him, 
McKenney  resigned  as  administrator,  and  settled  the  es- 
tate ready  to  deliver  all  the  assets  to  a  successor,  which 
assets  were  in  fact  turned  over  to  his  successor  before  the 
second  trial  of  the  cause. 

''The  second  trial  of  the  case  of  Shugart,  had  in  the 
Sullivan  Circuit  Court,  before  a  jury,  resulted  in  a  ver- 
dict sustaining  the  will.  This  second  trial  was  not  as  long 
continued  as  the  preceding  one,  and  the  evidence  to  sus- 
tain and  support  the  will,  was  practically  the  same  as  the 
evidence  on  the  two  former  trials,  and  the  evidence  on 
the  preceding  trial  of  Shugart,  resulting  in  the  jury  fail- 
ing to  agree,  was  also  taken  down  in  full  by  a  sten- 
ographer appointed  by  the  court. 

'*0n  the  last  trial  of  the  Shugart  case,  which  resulted 
in  a  verdict  sustaining  the  will,  a  question  of  law  arising 
on  the  ruling  of  the  court  admitting  certain  testimony 
was  reserved  for  the  decision  of  the  Supreme  Court,  on 
appeal.  A  bill  of  exceptions  embodying  the  question  re- 
served was  filed  and  the  appeal  prosecuted,  resulting  in 
the  affirmance  of  the  judgment  of  the  Sullivan  Circuit 
Court. 

"After  the  first  trial  of  the  Shugart  case  and  after  the 
resignation  of  McKenney  as  administrator,  William  H. 
DeWolf,  one  of  the  appellees,  was  appointed  adminis- 
trator de  bonis  norij  with  the  will  of  testator  annexed,  and 
was  properly  substituted  as  a  defendant  in  lieu  of  Mc- 


MAY  TERM,  1893.  159 


Miles,  Trustee,  etc.,  v,  De  Wolf  et  aL 


Kenney  in  the  Shugart  contest,  before  the  trial  of  the 
cause. 

**In  the  last  trial  of  the  case  of  Shugart  in  the  Sulli- 
van Circuit  Court,  the  following  attorneys  were  especially 
employed  to  defend  the  will  in  said  court,  and  also  to 
defend  or  prosecute  any  appeal  in  the  Supreme  Court, 
that  might  be  taken  from  the  judgment  of  the  Sullivan 
Circuit  Court,  and  their  receipts  were  drawn  so  as  to  evi- 
dence this  special  contract  and  agreement:  Hays  &  Hays, 
of  Sullivan;  Gardiner  &  Taylor,  of  Washington;  Harri- 
son, Miller  &  Elam,  of  Indianapolis,  and  McDonald, 
Butler  &  Snow,  of  Indianapolis. 

''Messrs.  Gardiner  &  Taylor  of  Washington,  Frederick 
W.  Viehe  and  Mason  J.  Niblack  of  Vincennes,  were  re- 
tained and  took  part  in  all  the  three  trials  had  to  contest 
tlie  will  of  the  testator. 

"The  attorneys  for  the  defense  participating  in  the 
trial  of  the  Shugart  case  paid  all  their  own  expenses. 
The  expenses  of  William  H.  DeWolf,  who  was  defendant 
as  well  as  administrator,  were  paid  out  of  the  estate  of 
testator  before  it  was  settled  and  distribution  made.  The 
expenses  of  Smiley  N.  Chambers,  who  was  guardian  of 
Emma  W.  Ryder  and  also  a  defendant,  were  also  paid 
out  of  the  estate  before  distribution. 

''The  same  assets  that  McKenney  had  on  hand  when 
he  resigned  the  trust,  passed  to  DeWolf  as  his  successor, 
and  DeWolf  procured  an  order  of  court  to  authorize  him 
to  suffer  the  assets  so  received  by  him  to  remain  in  bank 
in  the  same  manner  that  they  had  been  kept  by  McKen- 
ney. After  the  judgment  of  the  Sullivan  Circuit  Court 
was  rendered  sustaining  the  will,  and  before  the  appeal  was 
taken  to  the  Supreme  Court  therefrom,  DeWolf  filed  his 
final  account  as  administrator,  showing  that  the  assets 
of  the  estate  were  in  the  same  condition  and  consisted  of 
same  items  as  turned  over  to  him  by  McKenney,  only 
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increased  in  amount  by  interest  that  had  accrued  and  been 
received  on  United  States  bonds.  He  claimed  for  his 
services  $10,000,  which  was  resisted  by  appellant  as  be- 
ing excessive.  Pending  adjudication  of  the  amount  of 
his  allowance,  the  court  ordered  him  to  distribute  all  the 
estate  in  his  hands  among  the  parties  entitled  thereto, 
under  the  will,  except  the  $10,000  claimed  by  him  for 
his  services  as  administrator,  and  he  accordingly  dis-* 
tributed  the  same,  one-third  to  Smiley  N.  Chambers,  one 
of  appellees,  who  was  guardian  of  Emma  W.  Ryder;  one- 
third  to  F.  M.  Fay,  guardian  of  the  minor  heirs  of  Cath- 
arine A.  Fay,  and  one-third  to  William  R.  Miles,  aa 
trustee  for  his  wife,  Elizabeth  S.  Miles.  The  $10,000 
claimed  for  services  were  to  be  held  for  further  order  on 
proof  of  the  value  of  his  services.  On  hearing  proof  of 
the  value  of  his  services,  the  court  allowed  him  $6,820, 
and  ordered  the  $3,180  remaining  to  be  distributed  to 
the  parties  entitled  thereto  under  the  will,  which  was  ac- 
cordingly done  by  DeWolf,  and  the  estate  was  declared 
settled  and  he  was  discharged.  William  H.  DeWolf  was 
only  practically  administrator  about  seven  months,  and 
the  assets  he  distributed  were  the  same  he  had  received 
from  McKenney,  with  the  exception  of  interest  received 
on  the  United  States  bonds. 

''The  court,  in  hearing  proof  on  the  claim  of  DeWolf 
for  services  as  administrator,  admitted  and  received  testi- 
mony as  to  the  appointment  of  DeWolf  as  administrator 
de  bonis  nouy  the  amount  of  bond  he  gave  as  such,  the 
amount  of  the  assets,  his  services  as  an  attorney  in  de- 
fending the  suit  of  Shugart  to  contest  the  will  in  both 
the  Sullivan  Circuit  Court  and  in  Supreme  Court  on 
appeal,  and  all  matters  and  things  done  and  performed 
by  him  in  connection  therewith,  as  to  loss  of  time  and 
attendance  at  court  in  a  foreign  county,  and  every  mat- 
ter connected  with  or  growing  out  of  said  suit,  excepting 
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his  expenses,  which  were  paid  out  of  the  estate  without 
question,  and  which  payment  of  his  expenses  was  ad- 
mitted by  DeWolf,  but  it  does  not  appear  that  the  court 
allowed  him  anything  for  his  services  as  attorney. 

* 'After  the  final  settlement  of  the  estate  and  distribu- 
tion of  the  assets,  the  appellees,  as  partners  at  law,  filed 
in  the  Knox  Circuit  Court,  on  the  28th  day  of  February, 
1890,  the  complaint  in  this  case  to  recover  from  appel- 
lant for  professional  services  rendered  by  them  in  the 
Sullivan  Circuit  Court  and  in  Supreme  Court  on  appeal, 
and  for  advice  given  him  as  trustee  at  his  special  in- 
stance and  request,  and  making  an  account  current  for 
him.  The  appellant  denied  the  indebtedness  in  toto,  ex- 
cept as  to  an  account  current,  and  that  he  ever  employed 
appellees  to  render  any  service  whatever  for  him,  either 
in  the  Sullivan  Circuit  Court  or  .in  Supreme  Court  in 
the  Shugart  case,  and  denied  seeking  or  obtaining  any 
advice  from  them  in  the  management  of  the  trust,  and 
that  the  only  service  rendered  by  appellees  for  him  as 
trustee  or  otherwise  was  simply  copying  the  items  of  re- 
ceipts and  disbursements  from  his  account  book,  in  the 
form  of  a  report,  to  submit  to  court,  of  his  trust,  and  that 
appellees  had  in  their  hands  twenty  dollars  of  money  for 
his  use,  which  was  sufficient  to  cancel  and  offset  the 
services  rendered  by  them  in  making  his  account  as 
trustee.     The  twenty  dollars  claimed  was  not  denied." 

There  are  in  some  other  particulars  material  facts, 
which  will,  further  on  in  the  course  of  this  opinion,  be 
more  fully  stated. 

The  first  error  discussed  is  that  the  court  below  erred  in 
overruling  appellant's  motion  for  judgment  in  his  favor 
on  the  answers  of  the  jury  to  the  interrogatories. 

The  facts  found  by  the  jury  in  answers  to  the  inter- 
rogatories are,  in  substance,  as  follows: 
Vol.  8—11 
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First.  That  William  H.  DeWolf  was  administrator  de 
bonis  non,  cum  testamento  annexo,  of  the  estate  of  William 
J.  Wise,  at  the  time  of  the  last  trial  in  the  Sullivan  Cir- 
cuit Court. 

^  Second.    That  Smiley  N.  Chambers  was  guardian  at 

S  law  of  Emma  Ryder  during  the  last  trial  in  the  Sullivan 

Circuit  Court. 

Third.  William  H.  DeWolf  was  appointed  such  ad- 
ministrator in  October,  1887. 

Fourth.  That  he  was  discharged  as  such  in  February, 
1889. 

Fifth.  That  said  William  H.  DeWolf,  administrator, 
was  party  defendant  upon  said  last  trial. 

Sixth.  That  William  H.  DeWolf  had  received  for  his 
services,  as  such  administrator,  six  thousand,  eight  hun- 
dred and  twenty  dollars. 

Seventh.  Tliat  the  appellees  were  partners  in  the  prac- 
tice of  the  law  in  May  and  June,  1888. 

Eighth.  That  Smiley  N.  Chambers  was  guardian  at 
law  of  Emma  Ryder,  and  party  defendant  in  the  suit 
tried  in  the  Sullivan  Circuit  Court. 

''Int.  9th.  Did  the  defendant  William  R.  Miles, 
trustee,  etc.,  employ  the  plaintiffs  as  attorneys  to  defend 
the  action  of  Shugart  v.  Miles,  on  the  last  trial  thereof, 
in  May  and  June,  1888,  in  the  Sullivan  Circuit  Court? 

"Ans.  We  decide  that  the  plaintiffs  were  in  his  em- 
ploy. J.  R.  Haddkn,  Foreman.'' 

"Int.  10th.  If  you  find  any  such  employment  was 
made  as  inquired  about  in  the  ninth  interrogatory,  state 
when  the  contract  was  made,  where  made,  and  with  which 
one  of  the  plaintiffs  was  it  made. 

"Ans.  We  decide  that  they  were  employed  in  the  first 
trial  at  Sullivan,  and  were  not  discharged. 

"J.  R.  Hadden,  Foreman." 

Eleventh.    That  said  firm  of  attorneys  made  out  a  re- 
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port  for  William  R.  Miles  as  trustee,  and  filed  the  same 
in  court. 

Twelfth,  That  William  R.  Miles  employed  said  firm 
of  attorneys  in  the  appeal  to  the  Supreme  Court. 

Thirteenth.  That  said  firm  of  attorneys  assisted  in  pre- 
paring the  brief,  and  were  present  when  the  case  was 
argued. 

It  is  earnestly  insisted  that  this  motion  should  have 
been  sustained,  because  one  of  the  appellees, William  H. 
DeWolf,  was,  as  administrator,  a  party  defendant,  and 
another  of  the  appellees,  Smiley  N.  Chambers,  was  also 
a  party  defendant  as  guardian  of  the  person  and  prop- 
erty of  Emma  Ryder,  in  the  identical  cause  for  which 
they  seek  compensation  in  this  action  as  attorneys. 

The  contention  is  that  the  law  forbade  appellees,  Will- 
iam H.  DeWolf  and  Smiley  N.  Chambers,  occupying  the 
position  they  did — one  as  administrator  of  the  estate  of 
William  J.  Wise,  deceased,  and  the  other  as  guardian  of 
the  ward  whose  property  interests  were  involved, — from 
accepting  employment  and  receiving  compensation  as 
attorneys  for  the  discharge  of  duties  which  the  law  im- 
posed upon  them  from  the  first  moment  after  they  quali- 
fied and  became  responsible  for  the  legal  protection  of 
the  interests  involved  in  the  trusts  committed  to  their 
hands. 

It  is  well  settled  that  an  administrator  can  not  recover 
for  services  rendered  by  him  as  an  attorney  in  the  settle- 
ment of  an  estate,  and  neither  is  a  law  firm  of  which  he 
is  a  member  entitled  to  such  compensation.  Sections 
2396  and  2398,  R.  S.  1881;  Taylor  v.  Wright,  Admr.,  93 
Ind.  121;  Pollard  v.  Barkley,  117  Ind.  40. 

The  appellees  in  argument  do  not  controvert  the  law 
as  enunciated  above  and  supported  by  the  authorities 
cited,  but  they  urge  ''That  one  defendant  may  employ 
his  co-defendant  to  represent  and  defend  his  interest,  al- 
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though  they  may  be  co-trustees  representing  the  same 
fiduciary  interest.  In  the  case  at  bar,  they  were  not  co- 
trustees in  any  sense  whatever,  but  represented  entirely 
different  and  distinct  interests  with  entirely  different  and 
distinct  relations,  duties, and  responsibilities.'' 

Many  authorities  are  cited  by  counsel  in  support  of 
the  proposition  that  the  offices  of  trustee  and  adminis- 
trator are  distinct,  and  involve  different  duties.  Schuyl- 
er's Execs,  and  Admrs.,  sections  46,  472;  Williams' 
Execs,  and  Admrs.,  section  472;  Lewin  on  Trusts,  sec- 
tion 205;  Valentine  v.  Valentine^  2  Barb.  Ch.  430;  Lan- 
sing V.  Lansing,  31  Howard's  Pr.  Rep.  N.  Y.  55; 
Wheatly  v.  Badger,  7  Pa.  St.  459;  Simpson  v.  Cooky  24 
Minn.  180;  7  Am.  and  Eng.  Encyc.  of  Law,  p.  179,  and 
notes;  Drury  v.  Natick,  10  Allen  (Mass.)  169,  174. 

And,  further,  when  one  trustee  acts  as  solicitor  or  at- 
torney for  another  trustee,  in  a  litigation  in  which  both, 
by  reason  of  their  trust  relation,  are  involved,  that  such 
solicitor  or  attorney  is  entitled  to  compensation  from  his 
co-trustee  for  the  services  so  rendered.  Cradock  v.  Piper, 
47  Eng.  Ch.  Rep.  663;  Lj/on  v.  Baker,  5  DeGex  and 
Smale's  Reps.  622. 

The  Cradock  case,  on  which  appellees  rely  in  support 
of  their  position  on  this  question,  was  one  in  which  there 
were  four  trustees  and  where  three  of  them  had  employed 
the  fourth,  who  was  a  solicitor,  to  represent  them  as  such 
trustees  in  several  important  litigations  in  which  the 
trust  estate  was  involved,  and,  so  far  as  appears,  the 
trustee  wh(/  so  acted  was  the  sole  and  only  solicitor  who 
appeared  for  the  trust  in  the  litigation,  and  it  was  held, 
under  the  facts  in  that  case,  that  he  was  entitled  to  have 
his  costs  taxed  as  such  solicitor,  in  order  that  the  same 
might  be  paid  out  of  the  trust  estate.  But  whatever  view 
may  be  taken  of  the  application  to  this  case,  of  the  au- 
thorities cited,  and  without  at  this  time  entering  upon 
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an  analysis  of  the  interrogatories  and  answers  thereto,  it 
will  suflSce  to  say  that  it  is  doubtful  whether,  on  any 
theory,  the  answers  of  the  jury  to  the  interrogatories  are 
so  effectually  and  irreconcilably  antagonistic  to  the  gen- 
eral verdict  as  to  overthrow  it  and  control  the  result,  and 
we  will,  therefore,  for  the  present,  pass  on  to  the  consid- 
eration of  other  questions  which  are  pressed  upon  our 
consideration.  Oaar,  Scott  &  Co,  w.  Rose,  3  Ind.  App. 
269;  Baldwin  v.  Skill,  3  Ind.  App.  291. 

The  next  assignment  of  error  is  overruling  appellant's 
motion  for  a  new  trial.  It  should  be  borne  in  mind  that 
for  services  in  the  Shugart  case,  Mr.  De  Wolf,  as  admin- 
istrator, paid  attorney  fees  as  follows: 

Harrison,  Miller  &  Elam $5,000 

McDonald,  Butler  &  Snow 5,000 

Gardiner  &  Taylor 2,000 

John  T.  Hays 2,000 

Pursuant  to  the  written  request  of  Chambers,  Miles 
and  all  the  parties  in  interest,  he  was  directed  *Ho  pay 
the  fees  of  counsel  in  the  contest  of  the  will.*'  In 
addition  thereto,  De  Wolf  and  Chambers  were  paid  by 
the  administrator  for  services  rendered  by  them  on  the 
first  trial  in  the  Sullivan  Circuit  Court,  and  Viehe  and 
Niblack  were  also  paid  by  the  administrator,  out  of  the  trust 
estate  in  his  hands,  for  services  rendered  on  each  trial. 
It  is  not  claimed  that  De  Wolf  and  Chambers  were  em- 
ployed by  appellant  in  the  first  trial.  The  uncontra- 
dicted evidence  also  shows  that  when  the  proposed  ap- 
pointment of  De  Wolf  was  under  consideration,  Mr.  De 
Wolf  said  to  Mr.  Miles:  *'If  he  was  appointed  adminis- 
trator it  would  cut  liim  off  of  any  claim  or  right  to  com- 
pensation as  an  attorney." 

In  this  connection  we  quote,  at  length,  extracts  from 
brief  of  counsel  for  appellant,  as  follows: 
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''1.  The  verdict  of  the  jury  is  not  sustained  by  the 
evidence,  but  is  contrary  to  both  the  law  and  the  evi- 
dence. 

''The  complaint  in  this  case  is  to  recover  for  profes- 
sional services  alleged  to  have  been  rendered  under  a 
contract  of  employment.  The  general  denial  which  was 
pleaded  imposed  upon  appellees  the  burden  of  proving, 
by  a  fair  preponderance  of  the  evidence,  every  material 
fact  necessary  for  a  recovery.  This  is  clear,  and  will  not 
be  questioned.  Therefore,  the  jury,  before  they  could 
find  any  verdict  in  favor  of  appellees,  must  first  find 
from  the  evidence,  that  the  services  sued  for  were  ren- 
dered under  a  contract  with  appellant.  The  evidence  of 
appellees  is  all  in  the  record.  The  only  evidence  in  the 
case  that  has  any  bearing  whatever  upon  this  material 
question,  is  the  evidence  of  Mr.  De  Wolf  and  of  Mr. 
Chambers.  We  invite  the  careful  attention  of  the  court 
to  their  evidence.  It  will  be  found  that  Mr.  Chambers, 
in  his  evidence,  says  nothing  whatever  about  the  services 
being  rendered  under  any  contract  with  appellant,  or  at 
his  special  instance  and  request.  Nothing  whatever,  in 
his  evidence,  appears  to  throw  any  light  whatever  upou 
this  question  of  employment  by  appellant,  which  is  ab- 
solutely necessary  for  a  recovery.  Nothing  appears  to 
show  that  the  services  he  rendered  were  not  rendered  in 
discharge  of  his  duties  as  guardian  of  Emma  W.  Ryder. 
And,  in  the  absence  of  all  proof  on  the  subject,  the  legal 
presumption  is  that  he  performed  the  services  in  dis- 
charge of  the  duties  devolved  upon  him  by  law  as  guard- 
ian of  Emma  W.  Ryder.  And  there  is  nothing  whatever 
in  the  evidence  of  Mr.  De  Wolf  that  has  any  tendency 
whatever  to  show  that  the  services  sued  for  were  ren- 
dered under  a  contract  with  appellant  or  at  his  special 
instance  and  request.  The  only  statement  in  his  entire 
evidence  in  the  least  concerning  appellee  is  a  naked  as- 
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sertion,  where  he  says:  *I  rendered  the  services  for  the 
defendant.'  Leaving  out  this  naked  and  unsupported 
assertion,  there  is  absolutely  nothing  in  his  evidence  that 
has  any  tendency  to  show  that  the  services  were  not  ren- 
dered in  the  discharge  of  his  duties  as  administrator. 
And  this  statement  is  not  of  a  fact  and  does  not  even  as- 
sert that  appellant  employed  or  requested  him  to  perform 
said  services.  From  all  that  appears,  he  may  have  done 
so  voluntarily  and  without  solicitation.  The  bare  state- 
ment that  he  performed  them  for  the  appellant  is  not  suf- 
ficient of  itself  to  raise  any  presumption  of  an  employ- 
ment by  appellant,  or  even  to  negative  the  legal  presump- 
tion that  he  was  not  doing  his  duty  as  administrator. 
We  confidently  rely  upon  this  total  failure  of  proof  of  an 
employment,  or  that  the  services  were  rendered  at  the 
special  instance  and  request  of  appellant,  for  a  reversal 
of  the  case.  This  case  is  not  one  where  the  rule  applies 
that  a  case  will  not  be  reversed  upon  a  bare  preponder- 
ance of  the  evidence.  It  is  a  case  where  there  is  a  total 
want  of  evidence  upon  a  point  material  to  any  recovery. 
The  evidence  of  appellees  is  in  the  record,  and  our  posi- 
tive assertion  of  the  want  of  any  evidence  to  sustain  the 
verdict  on  this  material  question  is  fully  sustained  by  the 
record.  The  most  that  can  be  claimed  for  it  on  behalf 
of  appellees,  is  that  they  rendered  certain  professional 
services  in  a  case,  in  which  there  were  several  parties 
defendant,  among  them  two  of  the  appellees,  F.  M.  Fay 
and  appellant.  But  who  employed  them,  nowhere  ap- 
pears in  the  evidence,  and  no  attempt  was  made  to  show 
it.  The  only  thing  the  evidence  discloses  affecting  in 
any  way  appellant,  is  that  he  was  present  in  court  when 
the  services  were  rendered.  But  this  presence  of  appel- 
lant at  the  time  the  services  were  rendered  furnishes  no 
ground  to  presume  that  he  employed  them  to  perform  the 
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services,  more  than  any  of  the  other  defendants  to  the 
suit  who  were  also  present. 

'*The  appellees,  in  the  court  below,  relied  upon  this 
presence  and  knowledge  of  appellant  as  being  sufficient 
of  itself  to  warrant  a  presumption  of  employment,  and 
the  court  below  gave  color  to  this  claim  in  one  of  the  in- 
structions to  the  jury.  The  verdict  of  the  jury  can  not 
be  sustained  in  the  absence  of  proof  of  an  employment  of 
appellees  by  appellant.  His  mere  presence  at  the  trial 
when  the  services  were  rendered  in  a  case  in  which  he 
was  not  a  sole  party,  and  in  which  the  appellees,  who 
actively  rendered  the  services,  were  themselves  parties 
with  him  and  upon  whom  the  law  imposed  the  duty  to 
render  and  perform  them,  can  not  raise  any  presumption 
against  him  to  aid  appellees  or  sustain  the  verdict. 

**In  the  case  in  which  the  services  were  rendered,  Mr. 
De  Wolf,  one  of  the  appellees,  was  a  defendant  as  admin- 
istrator, and  Mr.  Chambers,  another  appellee,  was  also 
a  defendant  as  guardian  of  Emma  W.  Ryder.  The  law 
specially  imposed  upon  them,  as  such  defendants,  the 
imperative  obligation  of  rendering  the  services  in  person , 
or  to  employ  some  attorney  to  do  so.  The  trust  character 
in  which  they  were  clothed  required  this  of  them,  and  to 
have  failed  to  do  so  would  have  been  a  gross  violation  of 
their  trust  duties.  In  the  absence  of  all  proof  on  the 
subject,  the  reasonable  and  legal  presumption  is  that  they 
performed  the  services  in  fulfillment  of  their  duties  as 
such  trustees.  Besides,  F.  M.  Fay,  as  guardian  of  the 
children  of  his  deceased  wife,  was  a  party  defendant,  and 
was  also  present  when  the  services  were  rendered.  He 
represented  the  same  interest  as  Chambers,  and  they 
both  represented  an  equal  interest  in  the  litigation  as  ap- 
pellant. Why  should  the  mere  fact  of  presence  at  the 
trial  raise  any  presumption  against  appellant  of  an  em- 
ployment of  appellees,  more  than  against  Fay? 
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'^Besides,  the  action  of  appellees  show  clearly,  we 
think,  that  at  the  time  these  services  were  rendered  they 
were  in  fact  rendered  on  their  own  behalf  and  in  dis- 
charge of  their  duties  as  trustees,  and  not  otherwise.  It 
was  the  duty  of  Mr.  De  Wolf,  as  administrator,  to  defend 
the  suit  and  sustain  the  will,  if  he  believed  it  a  valid  in- 
strument. And  in  so  doing,  all  his  reasonable  expenses 
incurred  in  good  faith,  including  attorneys  who  were 
employed  to  defend,  would  be  allowed  him,  and  paid  out 
of  the  estate,  whether  the  result  of  the  litigation  was 
favorable  or  unfavorable  to  the  validity  of  the  will  in- 
volved in  the  litigation.  Brainey,  Admr,,  v.  Curry , 
Exec,  33Ind.  399. 

'*And  this  is  what  was  actually  done  in  this  case  be- 
fore any  distribution  of  the  assets.  All  the  expenses  of 
Mr.  De  Wolf  and  Mr.  Chambers,  as  defendant,  and  the 
fees  of  the  attorneys  employed  to  sustain  the  will,  were 
thus  paid.  The  written  order  Mr.  DeWolf  took  from 
the  beneficiaries  of  the  estate  to  pay  attorney  fees  show 
this.  It  was  demanded  by  Mr.  De  Wolf,  and  given  by 
the  beneficiaries  for  his  satisfaction,  although  the  law 
would  have  protected  him  in^  making  the  payment  of 
reasonable  attorney  fees  without  it.  It  may  have  been 
feared  by  Mr.  DeWolf  that  some  trouble  might  arise  on 
account  of  the  fees  paid  by  him  to  attorneys  being  un- 
reasonable, owing  to  the  number  employed  and  paid  by 
him.  That  order  to  pay  attorney  fees  was  signed  by  Mr. 
Chambers  and  Mr.  Fay,  as  well  as  by  appellant,  and 
they  represented  all  the  interest  involved.  If  there  were 
any  attorney  fees  due  appellees,  or  claimed  by  them,  why 
were  they  not  paid  out  of  the  estate  before  distribution  of 
the  assets?  Or  is  it  equitable  and  just,  after  the  estate 
has  been  settled  and  the  assets  distributed,  to  assert  such 
a  claim  against  appellant  alone,  representing,  as  he  does. 
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but  a  one- third  interest  in  the  estate,  the  same  as  repre- 
sented by  Mr.  Chambers  and  Mr.  Fay? 

''So  far  as  any  presumption  of  employment  from  the 
fact  the  services  were  rendered  with  the  knowledge  and 
in  the  presence  of  appellant  is  concerned,  we  hold  no 
such  presumption  can  be  indulged  in  this  case.  Even  if 
Mr.  De  Wolf,  under  any  possible  circumstances,  could 
claim  attorney  fees,  occupying  the  relation  he  did  to  the 
Shugart  case  (which  right  to  claim  attorney  fees  by  him 
from  any  one,  we  expressly  deny),  still,  in  this  case,  the 
claim  of  appellees  can  not  be  aided  by  any  presumption. 
If  an  attorney  in  no  way  connected  with  a  suit  as  a  party 
renders  professional  services  for  a  sole  party  in  his  pres- 
ence and  with  his  knowledge,  a  presumption  of  employ- 
ment reasonably  and  properly  arises.  But  where  such 
services  are  rendered  in  a  case  where  there  are  several 
parties  on  the  same  side,  in  aid  of  which  rendered  and 
in  the  presence  of  all,  no  presumption  of  an  employment 
arises  hostile  to  any  one  in  particular  to  the  exclusion  of 
the  others.  And  where  the  attorney  who  performs  the 
services  is  himself  a  party  to  the  suit,  in  a  case  where 
the  law  required  him  to  perform  such  services  as  a  part 
of  his  sworn  duty,  the  presumption,  in  the  absence  of 
proof  on  the  subject,  certainly  is,  they  were  rendered  in 
the  line  and  discharge  of  his  duty,  and  not  other- 
wise. And  such,  we  insist,  is  the  case  we  are  consider- 
ing." 

This  is  a  part  only  of  the  argument  of  counsel  for  ap- 
pellant on  the  question  under  consideration,  and  we 
quote  in  full  all  that  counsel  for  appellees  have  said  with 
reference  to  the  alleged  employment,  in  which  is  em- 
bodied the  substance  of  the  testimony  of  appellees  as  to 
the  character  and  value  of  the  alleged  services: 

'*The  legal  right  upon  the  part  of  Miles  to  employ  the 
firm  of  appellees  being  thus  established,  the  question 
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that  remains  for  this  court  to  investigate  is:  Was  there 
evidence  before  the  jury  tending  to  support  their  verdict? 
If  there  was  such  evidence,  under  the  frequent  rulings 
of  this  court  the  verdict  will  not  be  disturbed. 

** William  H.  DeWolf  testified  that  during  the  years 
1887,  1888,  1889,  the  firm  was  composed  of  William  H. 
DeWolf,  Smiley  N.  Chambers  and  E.  H.  DeWolf.  'I 
was  connected  with  said  suit  as  one  of  the  attorneys  for 
the  defense;  after  the  first  trial  of  the  case  in  the  Sulli- 
van Circuit  Court,  we  began  to  prepare  for  the  next  trial 
of  the  case;  from  that  time  we  were  almost  constantly 
employed,  except  Sundays,  perhaps.  I  made  two  trips 
to  McConnelsville,  Ohio,  one  to  Peabody,  Kansas,  the 
pleadings  were  reformed  and  new  issues  added;  I  per- 
sonally attended  to  same,  made  two  trips  to  Indianapolis 
for  consultation  with  General  Harrison,  one  of  the  at- 
torneys, and  interviewed  Dr.  Fletcher,  and  also  Dr. 
Thomas.     •     *     • 

*'  'Mr.  Miles  brought  the  witnesses  for  the  defense  to 
our  office  to  ascertain  to  what  they  would  testify.  ,i^ 

''  'Chambers  and  DeWolf  attended  to  all  the  legaLwork 
required  in  relation  to  the  witnesses.     *     *     • 

"Al  interviewed  the  witnesses  for  the  defense  in  my 
office.  I  was  employed  this  way  day  and  night.  Mr. 
Miles  was  there  very  often.  Mr.  Miles  was  in  my  of- 
fice almost  every  day,  and  sometimes  several  times  a 
day.     •     •     • 

"'I  myself  prepared  a  memorandum  of  legal  ques- 
tions. On  the  second  trial  of  the  case  there  were  about 
seventy-five  witnesses  on  each  side.  There  were  also  a 
vast  number  of  depositions  taken  and  used  in  the  case 
on  both  sides.  ,  There  were  also  new  witnesses,  quite  a 
number,  and  new  evidence  adduced.  I  was  present 
every  hour  in  the  court-room  during  the  progress  of  the 
trial.     Every  witness  for  the  defense  was  privately  ex- 
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amiued  at  our  rooms,  sometimes  it  was  myself  and  some- 
times Harrison  and  Gardiner  wlio  interrogated.    *    •    * 

*  "Edgar  H.  DeWolf,  one  of  the  plainiiffs,  had  per- 
sonally no  connection  with  the  trial  of  the  case,  except 
that  during  the  time  it  was  on  trial  in  the  Sullivan  Cir- 
cuit Court  he  remained '  ut  the  plaintiffs'  office  in  Vin- 
cennes  to  be  prepared  to  send  witnesses  to  Sullivan  as 
they  were  needed,  and  attended  to  that  duty,  and  had 
witnesses  go  to  Sullivai;i  as  required.     *     *     * 

/'  'I  went  to  Spencer,  before  Judge  Franklin,  concern- 
ing the  case  arising  on  questions  involved  upon  the  bill 
of  exceptions.  Chambers  was  also  before  the  judge  at  a 
subsequent  day,  and  the  bill  of  exceptions  was  finally 
signed  by  the  judge.     *     •     * 

*'  *I  can  not  give  the  language  used  by  Mr.  Miles  when 
he  employed  us;  he  said  once  that  he  had  spoken  to 
Viehe  to  represent  him  in  the  trusteeship,  and  that  Mr. 
Viehe  did  not  want  to  take  the  case.'     *     *     * 

** Smiley  N.  Chambers  testified  as  follows:  'After  the 
disagreement  of  the  jury  on  the  first  trial,  another  trial 
of  tlfe  case  was  a  matter  of  course.  The  attorneys  for  the 
defense  agreed  among  themselves  that  the  first  thing  to 
be  done  to  insure  a  successful  issue  for  the  defense  was 
to  get  rid  of  McKenney;  I  was  finally  deputized  to  call 
on  McKenney  and  notify  him  that  unless  he  voluntarily 
resigned  the  trust  that  charges  would  be  made  against 
him,  and  that  he  would  be  legally  forced  to  give  up  the 
trust.  Finally,  Mr.  McKenney  made  his  final  settlement 
of  the  estate  and  resigned  the  trust,  and  Mr.  DeWolf  was 
appointed  in  his  place.  We  then  commenced  prepara- 
tions for  the  second  trial  of  the  cause  in  earnest.  Mr. 
Miles  was  in  our  office  nearly  every  day,  and  sometimes 
several  times  a  day.  He  brought  many  witnesses  to  our 
office  who  were  to  give  evidence  for  the  defense,  in  order 
to  have  them  examined,  and  they  were  examined  by  Mr.- 
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DeWolf  or  myself.  This  took  up  about  all  our  time.  We 
were  the  only  local  attorneys  that  took  charge  of  the  case 
for  the  defense,  and  the  work  of  preparing  for  the  com- 
ing trial  devolved  upon  us.  The  second  trial  of  the  case 
commenced  in  May,  1888,  and  lasted  about  six  weeks.  I 
suggested  to  General  Harrison  that  the  issues  in  the  case 
should  be  amended  by  a  plea  of  former  adjudication,  and 
the  issues  in  the  case  were  accordingly  amended.  On 
the  second  trial  of  the  case,  there  were  a  number  of  new 
witnesses  and  much  new  matter  was  brought  out  in  evi- 
dence. I  took  notes  of  the  testimony  as  it  was  given  by 
the  witnesses,  with  the  expectation  of  making  an  argu- 
ment in  the  case,  but  different  arrangements  were  made 
and  I  did  not  make  an  argument.     *     *     ♦ 

*'  'I  went  to  Spencer  on  business  connected  with  the 
bill  of  exceptions.  The  brief  in  the  case  on  appeal  to 
the  Supreme  Court  was  originally  prepared  by  John  T. 
Hays.  After  he  had  prepared  the  same,  he  brought  the 
brief  to  our  office  and  it  was  read  over  and  corrected.  I 
went  to  Washington  to  consult  with  Gardiner  concern- 
ing the  brief,  read  it  over  to  him  and  with  him  made 
corrections  .and  additions.  I  superintended  the  print- 
iug  of  the  brief.     *     *     * 

'*  *Our  firm  also  did  work  for  Mr.  Miles  as  trustee;  we 
gave  him  legal  advice  concerning  his  duties  as  trustee; 
we  commenced  to  advise  him  concerning  his  duties  in 
1887  sometime,  I  do  not  remember  the  date.  He  was 
continually  consulting  us  and  getting  our  advice.  Mr. 
DeWolf  also  made  out  a  report  for  him  as  trustee,  which 
was  filed  in  this  court.  It  took  considerable  time  and 
labor  to  prepare  this  report;  it  was  quite  lengthy  and 
Mr.  DeWolf  was  in  all  two  weeks  in  preparing  it.  It 
was  a  difficult  report  to  make;  it  was  his  first  report  as 
trustee;  there  were  many  collections  to  make.  Mr.  De 
Wolf  worked  several  nights  until  a  late  hour.     The  great 
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difficulty  in  preparing  the  report  was  in  making  the  cal- 
culations of  the  premiums  of  the  bonds  which  he  had  in 
liis  hands.  A  reasonable  fee  for  the  services  rendered 
him  as  trjiistee  in  this  respect  by  our  firm  was  $1,000.' '' 

The  fourth  reason  assigned  in  the  motion  for  new  trial 
is  *'The  damages  assessed  by  the  jury  are  excessive  in 
amount,"  and  the  fifth  reason  is  ''The  assessment  by  the 
jury  of  the  amount  of  recovery  is  erroneous,  being  too 
large." 

We  have  carefully  read  tlie  evidence,  and  in  view  of 
all  the  facts  and  circumstances  surrounding  the  case,  we 
fail  to  find  any  evidence  in  the  record  fairly  tending  to 
support  the  theory  that  appellant,  either  individually  or 
as  trustee,  employed  appellees  as  attorneys  to  appear  for 
and  represent  him  or  any  one  else  in  the  Shugart  case, 
on  the  second  trial,  in  the  Sullivan  Circuit  Court,  to  con- 
test the  will  of  William  J.  Wise. 

Neither  of  appellees  has  testified  to  any  fact  or  cir- 
cumstance, conversation  with,  or  statement  made  by  said 
William  R.  Miles  indicating  any  such  employment.  The 
evidence  and  the  answers  of  the  jury  to  interrogatories 
indicate  that  any  such  agreement  was  an  implied  one 
predicated  upon  the  previous  employment  of  Messrs.  De 
Wolf  and  Chambers  by  the  former  administrator  on  the 
first  trial  of  the  Shugart  case.  Any  such  employment 
made  by  said  McKenney  prior  to  or  on  the  former  trial 
could  not  be  a  continuous  one,  as  his  powers  to  employ 
and  retain  counsel  ceased  before  the  second  trial,  and 
Mr.  DeWolf  succeeded  him  as  administrator. 

The  law  firm  of  appellees  seems  to  have  been  after- 
wards formed.  When  Mr.  De  Wolf  accepted  the  appoint- 
ment as  administrator,  he  entirely  changed  his  relation 
to  the  case,  and  conceding,  without  deciding,  that  he,  or 
the  firm  of  which  he  was  a  member,  might  thereafter 
have  accepted  retainer  and  employment  therein  as  at- 
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torneys  for  the  trust  estate  represented  by  appellant,  yet 
nothing  is  shown  to  have  been  said  or  done  by  Mr.  Miles, 
after  the  nrst  trial,  which  can  be  construed  as  an  intent 
.on  his  part  to  so  retain  and  employ  appellees.  The  fact 
that  he  may  have  had  frequent  conversations  with  them 
in  regard  to  the  case,  or  that  he  took  witnesses  to  their 
office,  or  that  he  knew  they  were  devoting  their  time  to 
preparation  for  the  trial,  or  that  he  was  present  at  the 
trial  and  saw  and  knew  they  were  assisting  as  attorneys 
therein,  when  considered  separately  or  together,  are  not 
(under  the  other  conceded  facts  in  this  case)  circum- 
stances indicating  or  tending  to  establish  such  employ- 
ment by  him. 

Nothing  appears  in  the  record,  on  this  branch  of  the 
case,  which  can  be  construed  as  tending  to  create  an  ob- 
ligation, either  personally  or  as  trustee,  on  the  part  of 
William  R.  Miles. 

The  late  esteemed  Chief  Justice  Mitchell  said:  "A 
relation,  which  the  law  recognizes  as  contractual,  may 
arise  between  the  parties  in  three  ways:  (1)  The  terms 
of  the  agreement  may  have  been  uttered,  avowed,  or  ex- 
pressed at  the  time  it  was  made;  in  which  case  an  ex- 
press contract  results.  (2)  Circumstances  may  have 
arisen,  or  acts  may  have  been  done  which,  according  to 
the  dictates  of  reason  and  justice,  and  the  ordinary  course 
of  dealing,  or  the  common  understanding  of  men,  show 
a  mutual  intention  to  contract;  in  which  case  an  implied 
contract  arises.  (3)  There  may  have  been  no  intention 
to  contract  at  all,  and  yet  one  may  have  come  under  a 
legal  duty  to  another  of  such  a  character  that  the  law 
precludes  him  from  asserting  that  he  did  not  agree  to 
perform  it,  and  thus,  by  a  fiction  of  law,  a  contract  re- 
sults by  construction,  or  implication."  Ramsey  v.  Ram- 
sey, 121  Ind.  215  (220). 

We  do  not  find  anything  in  the  evidence  tending  to 
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support  the  proposition  that  there  was  an  express  con- 
tract, or  that  there  was  a  mutual  intention  to  contract, 
or  from  which  a  contract  results  from  comtruction. 
Nothing  is  shown  to  have  been  done  or  said  by  appel- 
lant which  could  be  fairly  construed  by  appellees  as  an 
employment  of  their  firm  as  attorneys  by  him  on  the 
second  trial.  There  is  an •  entire 'absence  of  evidence  to 
sustain  the  theory  that  the  minds  of  the  parties  ever  met 
on  the  vital  question  now  in  dispute. 

The  evidence  was  taken  at  the  trial  in  longhand,  in 
narrative  form,  and  some  material  parts  thereof,  may 
have  been  inadvertently  omitted. 

Ordinarily,  it  is  true  that  where  an  attorney  appears 
in  court  for  and  in  behalf  of  one  of  the  parties  involved 
in  a  litigation,  and  performs  services  in  the  action,  as 
such  attorney,  in  the  presence  of  the  party,  the  law  im* 
plies  a  contract  between  the  attorney  and  the  person  who 
receives  the  benefit  of  the  services,  and  in  the  absence  of 
an  agreement  as  to  terms  and  amount,  the  client  is  un- 
der obligations  to  pay  the  reasonable  value  of  the  services 
so  rendered,  but  under  the  circumstances  of  this  case 
that  rule  is  not  applicable.  It  does  not  appear  in  this 
case  that  appellant  knew,  or  that  the  circumstances  were 
such  that  he  ought  to  have  known,  that  appellees  were 
claiming  that  they  specially  represented  him,  or  that 
they  were  expecting  compensation  from  him. 

In  fact,  the  evidence,  together  with  the  acts  of  the 
parties,  and  all  the  facts  and  circumstances  in  the  case, 
tend  strongly,  without  contradiction,  to  support  the 
theory  that  all  of  the  attorneys  who  represented  the  de- 
fense in  the  contest  of  the  will,  appeared  generally  for  all 
of  the  defendants  in  interest,  and  no  attorney  or  firm  of 
attorneys  is  shown  to  have  been  employed  by,  or  to  have 
appeared  for  or  represented  the  interest  of  any  one  per- 
son or  defendant  especially.     Further,  as  we  read  and 
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understand  the  record,  the  agreement  implied,  if  not  ex- 
pressed, seems  to  have  been  that  all  of  the  fees  of  the 
different  attorneys,  who  appeared  in  the  interest  of  the 
defendants,  were  to  be  paid  in  full  by  said  De  Wolf  as 
administrator  of  the  estate  of  William  J.  Wise,  deceased, 
out  of  the  trust  funds  in  his  hands,  before  distribution. 

The  isolated  and  independent  expressions,  ''when  he 
employed  us,"  or  "I  rendered  the  services  for  the  de- 
fendant,,'' standing  alone  and  without  explanation,  can 
not  be  construed  as  the  statement  of  any  conversation, 
fact,  or  circumstance  on  which  to  base  a  contract  of  em- 
ployment in  the  case  to  contest  the  will.  The  qualified 
expression  or  assertion,  ''when  he  employed  us/'  is  not 
preceded  or  followed  by  any  statement  or  explanation 
tending  to  show  there  ever  had  been  any  employment  of 
appellees  by  appellant,  so  far  as  the  litigation  is  concerned, 
and  so  far  as  anything  to  the  contrary  appears,  the  ex- 
pression, for  whatever  it  may  be  worth,  may  refer  to  the 
services  mentioned  in  the  second  item  of  the  claim  in 
question. 

In  his  fiduciary  capacity,  the  administrator  represented 
all  of  the  parties  in  interest  in  that  litigation,  and  as  be- 
tween themselves,  Mr.  Chambers,  Mr.  Fay  and  appel- 
lant each  represented  a  one-third  interest,  which  he  was 
to  receive  on  final  settlement  of  the  administrator  and 
distribution  of  the  estate,  and  no  circumstance  has  been 
mentioned,  either  in  the  evidence  or  argument,  which, 
in  justice  and  fair  dealing,  should  impose  the  liability  on 
appellant,  either  personally  or  as  trustee,  to  pay  the  en- 
tire fee  of  appellees,  for  services  rendered  by  them  on 
the  second  trial. 

The  rule  has  been  thoroughly  established,  in  a  long  line 
of  unbroken  decisions,  that  where  there  is  evidence  in 
the  record,  fairly  tending  to  sustain  the  verdict  of  the 
Vol.  8—12 
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jury  on  every  material  point  in  the  case,  this  court  will 
not,  on  the  weight  of  the  evidence,  disturb  the  judgment 
of  the  trial  court  rendered  thereon,  but  when  the  evi- 
dence is  wholly  insufficient  in  any  essential  particular,  as 
it  is  in  the  respect  hereinbefore  set  out  in  this  case,  to 
support  such  verdict,  the  judgment  will  be  reversed. 
Louisville,  etc.,  R.  R.  Co.  v.  Eves,  1  Ind.  App.  224; 
Nichols  V.  Pressler,  3  Ind.  App.  324. 

Several  other  questions  are  presented  and  discussed, 
which,  in  some  instances  at  least,  do  not  constitute  sub- 
stantial error,  and  if  others  were  construed  as  reversible 
error,  the  decisions  thereof  are  unnecessary  in  view  of  the 
conclusion  we  have  reached  in  the  case. 

Since  this  case  was  submitted,  William  R.  Miles  has 
departed  this  life,  and  Mary  W.  Miles,  as  administratrix, 
has  been  substituted  as  appellant. 

Our  conclusion  is  that  while  there  is  some  evidence 
tending  to  sustain  the  second  item  of  $1,000  mentioned 
in  the  complaint  and  bill  of  particulars,  there  is  no  evi- 
dence in  the  record,  for  the  reasons  stated,  to  support  the 
first  item,  and,  therefore,  the  judgment  of  the  court  be- 
low is  reversed,  as  of  the  term  when  submitted,  at  costs 
of  appellees,  with  instructions  to  sustain  appellant's  mo- 
tion for  a  new  trial. 

Filed  May  11, 1893 ;  petition  for  a  rehearing  oveiruled  Nov.  23, 1893- 
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No.  674. 

Smith  v.  Downey  et  al. 

Garnishment. — Certificate  of  Stock  of  Foreign  Corporation. — Nonresi- 
dent Defendant, — Not  /Subject  to. — Beplevin. — Answer  of  Bes  Adjudi- 
cata,  Sufficiency  of. — Suit  was  brought  in  this  State  against  a  non- 
resident, notice  being  given  such  defendant  by  publication.  Pro- 
ceedings in  attachment  and  garnishment  were  instituted,  which  re- 
sulted in  the  garnishment  of  a  certificate  of  stock  of  a  foreign  cor- 
poration, belonging  to  defendant,  and  hftljl  in  tr^iat  jf^fym^  the  only 
appearance,  answer,  or  defense  to  such  garnishment  proceeding  be- 
ing an  answer  by  the  garnishee  defendant,  admitting  that  he  held 
the  certificate  of  stock  as  the  property  of  the  defendant.  The  de- 
fendant in  the  principal  action  was  defaulted,  and  judgment  being 
rendered  against  him,  the  certificate  of  stock  was  ordered  to  be 
sold.  The  defendant  instituted  an  action  in  replevin  against  above 
plaintiff  for  recovery  of  possession  of  the  certificate  of  stock.  The 
defendant  answered,  setting  up  the  above  facts  as  a  plea  of  res  ad- 
judicata  in  defense  to  the  action. 

Heldf  that  the  answer  was  insufficient  on  demurrer,  it  appearing  that 
the  principal  defendant  (plaintiff  here)  in  the  garnishment  pro- 
ceedings was  a  nonresident,  and  that  the  certificate  of  stock  was  is- 
sued by  a  foreign  corporation,  and,  hence,  not  subject  to  garnish- 
ment in  this  State. 

From  the  Marion  Circuit  Court. 
A.  C.  Harris  and  L.  A.  Cox,  for  appellant. 
S.  M.  Shepardj  A.  C.  Ayres  and  A.  Q.  Jones,  for  ap- 
pellees. 

Davis,  J. — In  the  court  below,  in  an  action  of  re- 
plevin, appellees  recovered  judgment  against  appellant 
for  the  possession  of  *'a  certain  certificate  of  stock  issued 
by  the  Snow-Storm  Mining  and  Milling  Co.,  of  Durango, 
Colo.,  an  incorporated  company  existing  in  and  created 
under  the  laws  of  the  State  of  Colorado,  and  doing  busi- 
ness therein,  the  said  certificate  consisting  of  110,000 
shares  of  said  stock." 

The  principal  question  presented  for  our  consideration 
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on  this  appeal  arises  on  the  ruling  of  the  court  below  in 
sustaining  a  demurrer  to  appellant's  answer. 

The  material  facts  alleged  in  the  answer  are,  that  ap- 
pellant, in  1887,  instituted  an  action  in  the  Marion  Su- 
perior Court,  against  James  E.  Downey,  to  recover  dam- 
ages for  breach  of  covenants  in  a  deed  of  warranty  for 
conveyance  of  real  estate;  that  said  Downey  was  a  non- 
resident of  the  State,  and  due  notice  was  given  him  of 
the  pendency  of  the  action  by  publication  as  required  by 
statute;  that  an  affidavit  in  attachment  against  Downey, 
and  an  affidavit  in  garnisliment  against  Theodore  P. 
Haughey,  a  citizen  of  Marion  county,  Indiana,  were  duly 
filed,  alleging  that  Haughey  had  in  his  possession,  and 
under  his  agency  and  control,  property  credits  and  effects 
of  said  James  E.  Downey  which  could  not  be  readied  by 
a  writ  of  execution,  and  that  proper  writs  of  attachment 
and  garnishment  were  issued,  and  said  Haughey  was 
duly  served  as  such  garnishee  defendant,  and  that  said 
corporation  was  also  duly  served  with  a  writ  of  garnish- 
ment issued  on  proper  affidavit,  charging  that  said  com- 
pany held  property  rights  and  credits  of  said  James  E. 
Downey  which  could  not  be  reached  by  execution;  that 
said  Haughey  afterwards  appeared  and  filed  his  answer 
in  said  cause,  admitting  that  he  had  in  his  possession, 
at  the  time  of  said  service,  the  said  property  of  said 
Downey,  hereinbefore  described. 

It  is  also  alleged  in  said  answer,  that  said  corporation 
had  its  office  and  place  of  business,  and  its  books  and 
papers,  in  Indianapolis,  in  said  county,  and  that  its  of- 
ficers and  directors  were  citizens  of,  and  resided  in,  said 
county  of  Marion;  that  on  failure  of  said  James  E. 
Dovvney  and  said  company  to  answer,  they  were  each 
duly  called  in  open  court,  and  made  default,  and  that  the 
cause,  being  at  issue  as  to  Haughey,  was  submitted  to 
the  court  for  trial,  on  the  5th  day  of  June,  1888,  on  said 
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answec  of  Haughey,  and  the  default  of  the  other  defend- 
ants, and  resulted  in  judgment  in  favor  of  appellant 
against  James  E.  Downey  for  $5,950,  also  sustaining  the 
attachment  proceedings  and  ordering  the  sale  of  the 
shares  of  stock  evidenced  by  said  certificate. 

It  is  also  averred  in  said  answer,  in  general  terms, 
that  said  James  E.  Downey  ^'at  one  time,  by  counsel, 
appeared  in  said  suit,''  but  when,  how,  or  for  what  pur- 
pose he  so  appeared  is  not  stated,  and,  also,  it  is  in  like 
.  manner  alleged  that  appellees  were  represented  in  said 
suit  by  counsel,  who  defended  said  suit  as  to  the  attach- 
ment and  garnishment  proceedings  for  the  purpose  of 
protecting  said  (Certificates  and  stock  from  being  held  by 
said  attachment  proceedings  as  the  property  of  James  E. 
Downey,  but  when,  how  or  through  what  issue  such  de- 
fense was  made  or  attempted,  is  not  stated. 

The  answer  of  Haughey  was  an  admission  that  he  held 
the  certificates  of  stock  now  in  controversy  as  the  prop- 
erty of  James  E.  Downey,  and  the  other  defendants  made 
default. 

It  is  earnestly  insisted,  by  counsel  for  appellant,  that 
this  answer  is  good  as  a  plea  of  res  adjvdicata. 

In  the  first  place,  notwithstanding  the  unsatisfactory 
character  of  the  averments  in  relation  to  the  connection 
of  appellees  with  the  former  suit,  and  the  apparent  in- 
consistencies between  such  averments,  and  the  other 
facts  which  appear  in  the  answer,  it  might  be  conceded, 
if  it  appeared  that  any  answer  had  been  filed  or  defense 
made  by  or  in  the  name  of  James  E.  Downey,  that  ap- 
pellees would  be  bound  by  the  result  as  fully  as  said 
Downey  might  be.     Roby  v.  Eggers,  130  Ind.  415. 

Yet  the  difficulty  remains,  so  far  as  shown  in  the  an- 
swer, that  no  defense  was  made  or  attempted  by  or  in 
the  name  of  Downey  or  any  other  defendant  to  the  ac- 
tion. 
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The  doctrine  of  res  judicatUy  as  to  persons  who  are  not 
parties  to  the  record,  can  only  arise  by  virtue  of  some 
issue  joined  or  contest  made  in  the  name  of  another,  and 
it  logically  follows  that  when  there  is  no  such  issue 
joined  there  can  be  no  former  adjudication.  For  the 
same  reason  the  answer  can  not  be  sustained  on  the 
theory  that  it  shows  there  is  a  prior  action  pending  be- 
tween the  same  parties.  The  appellees  can  not  be  re- 
garded, under  the  facts  stated  therein,  as  attachment  de- 
fendants under  section  1266,  R.  S.  1881. 

If  appellees  had  been  joined  as  defendants  in  the 
former  action,  or  if  they  had  appeared  therein  by  coun- 
sel to  sustain  or  contest  any  issue  joined  between  the 
parties,  a  different  question  would  be  presented.  The 
facts  disclosed  in  the  answer,  however,  clearly  show 
there  was  no  such  issue  tendered  or  contest  made. 

The  statement  that  James  E.  Downing  "also,  at  one 
time,  by  counsel  appeared  in  said  suit,''  should  not  be 
construed  as  an  averment  that  he  appeared  to  the  attach- 
ment and  garnishment  proceedings,  but  if  such  con- 
struction was  given,  it  could  not,  in  any  event,  be  so 
extended  as  to  hold  that  an  answer  had  been  filed  or  is- 
sue joined  by  him  as  to  the  attachment  proceedings.  For 
aught  that  is  shown,  he  may  have  appeared  on  the  occa- 
sion referred  to  for  the  purpose  of  ascertaining  the 
amount  of  the  claim  or  in  order  to  be  heard,  notwith- 
standing the  default,  on  the  question  of  the  measure  of 
damages. 

The  general  allegations  that  appellees  ''in  said  suit 
were  represented  by  counsel,''  and  that  such  counsel 
''defended  said  suit  as  to  the  attachment  and  garnish- 
ment proceedings  for  and  on  behalf  of  the  plaintiffs  (ap- 
pellees) in  this  action,  and  with  their  knowledge  and  by 
their  authority,  for  the  purpose  of  protecting  the  said 
certificate  and  stock  from  being  held  by  said  attachment 
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proceedings,  as  the  property  of  said  James  E.  Downey," 
and  "because  their  interests  were  represented,  and  the 
litigation  controlled,  by  them  for  the  purpose  aforesaid,'^ 
can  not  overcome  the  affirmative  showing  that  no  issue 
was  joined  as  to  the  attachment  proceedings,  and  that  no 
answer  was  filed  therein  (except  the  admission  of 
Haughey ,  as  garnishee  defendant,  that  he  held  the  certifi- 
cate of  stock  for,  and  as  the  property  of,  James  E. 
Downey),  and  that  there  was  no  defense  or  contest  in  the 
case,  and  that  there  was  no  appearance  to  attachment 
and  garnishment  proceedings,  except  by  Haughey,  and 
that  judgment  was  rendered,  as  to  other  defendants,  by 
default.  ^ 

If  issue  had  been  joined  or  defense  made,  either  by  or 
in  the  name  of  Downey,  the  question  would  arise  whether 
such  appearance,  defense,  and  judgment  would  constitute 
a  former  adjudication,  in  the  event  it  should  be  deter- 
mined that  the  court  had  no  jurisdiction  over  the  thing 
in  controversy.     Brown  on  Jurisdiction,  section  10. 

The  vital  question  is,  can  the  stock  of  a  nohresident, 
in  a  foreign  corporation  created  and  existing  by  virtue 
of  the  laws  of  another  State,  be  garnisheed  in  an  action 
in  a  court  in  this  State,  when  the  certificate  of  stock  is 
held  here  in  trust? 

On  investigation  we  find  that  the  great  weight  of  au- 
thority is  against  the  proposition. 

Mr.  Cook,  in  his  excellent  work,  says:  ''Shares  of 
stock  in  a  corporation  are  personal  property,  whose  loca- 
tion is  in  the  State  where  the  corporation  is  created.  It 
is  true  that,  for  the  purpose  of  taxation  and  some  other 
similar  purposes,  stock  follows  the  domicile  of  its  owner; 
but  considered  as  property  separated  from  its  owner, 
stock  is  in  existence  only  in  the  State  of  the  corporation. 
All  attachment  statutes  provide  for  the  attachment  of  a 
nonresident  debtor's   property  in  the  State,  and  gener- 
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ally,  under  such  statutes,  the  stock  owned  by  a  nonresi- 
dent in  a  corporation  created  by  the  State  wherein  the 
suit  is  brought  may  be  attached  and  jurisdiction  be 
thereby  acquired  to  the  extent  of  the  value  of  the  stock 
attached.  But  under  no  circumstances  can  an  attach- 
ment be  levied  on  a  defendant's  shares  of  stock  in  an 
action  commenced  outside  of  the  State  wherein  the  cor- 
poration is  incorporated.  For  purposes  of  attachment, 
stock  is  located  where  the  corporation  is  incorporated 
and  nowhere  else.  The  shares  owned  by  a  nonresident 
defendant  in  the  stock  of  a  foreign  corporation  can  not 
he  reached  and  levied  upon  by  virtue  of  an  attachment, 
altliough  officers  of  the  corporation  are  within  the  State 
engaged  in  carrying  on  the  corporate  business.  Nor  can 
siK^li  an  attachment  be  levied,  although  the  foreign  cor- 
poration has  a  branch  registry  office  in  the  State  where 
the  attachment  is  levied,  and  although  the  certificates  of 
stock  are  also  in  such  State.  Certificates  of  stock  are  not 
tlie  stock  itself — they  are  but  evidence  of  the  stock;  and 
the  stock  itself  can  not  be  attached  by  a  levy  of  the  at- 
tachment on  the  certificate.  As  was  well  said  by  the 
Supreme  Court  of  Pennsylvania,  stock  can  not  be  at- 
tadied  by  attaching  the  certificate,  any  more  than  lands 
situated  in  another  State  can  be  attached  by  an  attach- 
ment in  Pennsylvania  levied  on  title  deeds  to  such  land.  '* 
Section  485,  2d  ed..  Cook's  Stock,  Stockholders  and  Cor- 
poration Law.  See,  also,  Plimpton  v.  Bigelow,  93  N. 
Y.  592;  Christmas  v.  Biddle,  13  Pa.  St.  223,  Wiyislow  v. 
Flcfcherj  13  Am.  and  Eng.  Corp.  Cas.  39;  Armour  Bros. 
Banking  Co.  v.  Sviith,  20  S.  W.  Rep.  690;  section  607a, 
Freeman  on  Judgments;  section  474,  Drake  on  Attach- 
ment; section  245,  Waples  on  Attachment. 

It  is  not  necessary  in  this  case  to  enter  upon  the  dis- 
cussion of  the  question  as  to  the  power  of  the  Legislature 
to  authorize  the  seizure  and  sale  under  judicial  process 
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of  certificates  of  stock  in  foreign  corporations  that  main- 
tain agents  and  officers,  keep  the  books,  aud  conduct 
business  in  this  State. 

Sections  913,  1285,  3022,  3023,  and  5501,  R.  S.  1881, 
do  not,  in  any  respect,  authorize  such  proceeding.  Sec- 
tion 3023,  supra  y  which  provides  th^t  agents  of  foreign 
corporations,  before  entering  upon  the  duties  of  their 
agency  in  the  State,  shall  deposit  in  the  clerk's  office  of 
the  county  the  power  of  attorney  or  authority  under  or 
by  virtue  of  which  they  act  as  agents,  authorizes  actions 
against  such  corporations  in  the  courts  of  this  State  on 
claims  or  demands  '^arising  out  of  any  transaction  in 
this  State  with  such  agents." 

This  controversy  did  not  arise  out  of  any  transaction 
with  any  agent  of  the  corporation. 

In  Missouri  the  statute  provides  that  shares  of  stock 
in  any  corporation  may  be  attached  in  the  same  manner 
as  the  same  may  be  levied  upon  under  execution,  but  it 
was  held  that  such  provisions  applied  to  domestic  cor- 
porations alone.     Armoury  etc.,  v.  Smithy  supra. 

Section  723,  R.  S.  1881,  authorizes  the  levy  of  an 
execution  on  shares  of  stock,  and  section  931,  pro- 
vides the  manner  |in  which  shares  of  stock  in  a  corpo- 
ration may  be  reached  through  process  against  the  corpo- 
ration as  a  garnishee  defendant.  Such  authority,  how- 
ever, under  the  authorities  cited,  does  not  extend  to 
shares  of  stock  in  a  foreign  corporation,  although  such 
corporation  may  have  a  branch  of  its  principal  office  in 
this  State  where  its  books  and  records  are  kept,  the  meet- 
ings of  its  directors  held,  and  its  principal  business  trans- 
acted.    Plimpton  V.  Bigelow,  supra. 

In  the  case  of  Young  v.  South,  etc.,  85  Tenn.  189,  the 
principles  enunciated  in  the  authorities  cited  are  recog- 
nized as  correct  statements  of  the  law,  but  it  was  held 
that  under  the  policy  and  legislation  in  that  State,  and 
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the  acts  of  the  corporation  in  question,  the  situs  ♦  and 
status  of  said  corporation  was  that  of  a  domestic  corpo- 
ration. 

In  conclusion,  we  repeat  that  James  E.  Downey  was  a 
nonresident  of  the  State.  The  only  process  against  him 
was  by  publication.  No  answer  was  filed  or  defense 
made  by  him  or  in  his  name.  The  shares  of  stock  which 
it  was  sought  to  attach  were  issued  by  a  foreign  corpo- 
ration. In  the  language  of  Judge  Andrews:  *'It  seems 
impossible  to  regard  the  stock  of  a  corporation  as  being 
present  for  the  purpose  of  judicial  proceedings,  except  at 
one  of  two  places,  viz. :  the  place  of  residence  of  the  owner, 
or  the  place  of  residence  of  the  corporation."  Plimpton 
^  V.  BigeloWj  supra. 

1^  Therefore,  in  view  of  our  opinion  that  appellees,  un- 

^,  der  the  facts  disclosed  in  the  answer,  stand  in  the  posi- 

jl  tion  of   strangers  to  the  proceedings  in  the  former  action 

f-  and  that  the  stock  in  a  foreign  corporation,  under  the 

^  authorities,  is  not  subject  to  attachment  in  this  State, 

h  it  is  not  necessary  to  further  consider  the  other  ques- 

p  tions  of  minor  importance  presented  by  the  record. 

g  Judgment  affirmed. 

Filed  Sept.  19,  1893. 

On  Petition  for  a  Rehearing. 

Davis,  J. — ^The  learned  counsel  for  appellant  have  filed 
an  able  and  earnest  petition  for  a  rehearing  in  this  case. 
We  concur  in  much  that  has  been  urged  upon  our  con- 
sideration by  counsel,  but  the  great  difficulty  in  this  case 
is  that  on  the  facts  shown  in  the  answer,  and  to  which 
we  have  called  special  attention  in  the  original  opinion, 
there  was  no  issue  joined  or  defense  made  to  the  attach- 
ment proceedings  either  by  or  in  the  name  of  James  E. 
Downey. 

The  averments,  *'And  defendant  further  shows  that 


f 


MAY  TERM,  J893.  187 

Smith  V,  Downey  et  al. 


although  the  plaintiffs  herein,  Mrs.  Downey  and  Mrs. 
Brouse,  were  not  parties  of  record  to  said  suit  and  pro- 
ceeding, yet  they,  in  said  suit,  were  represented  by  coun- 
sel, which  counsel  in  said  action  in  said  superior  court, 
defended  said  suit  as  to  the  attachment  and  garnishment 
proceedings  for  and  on  behalf  of  the  plaintiffs  in  this 
action,  and  with  their  knowledge  and  by  their  authority, 
for  the  purpose  of  protecting  the  said  certificate  of  stock 
from  being  held  by  said  attachment  proceeding  as  the 
property  of  said  James  E.  Downey.  And,  by  such  action, 
sought  to  defeat  the  garnishment  and  suit  in  order  to 
prevent  the  same  (said  stock)  being  taken  under  said 
attachment,  and  to  keep  and  hold  the  said  certificate 
and  stock  from  under  said  garnishment  proceedings.*' 

And  further,  ''Their  interests  were  represented  and 
the  litigation  was  controlled  by  them  for  the  purpose 
aforesaid,  and  to,  and  did,  contest  said  claim  of  plaintiff 
in  said  case,'*  must  be  considered  knd  construed  in  the 
light  of  the  facts  disclosed  in  said  answer  in  substance 
and  to  the  effect  that  no  answer  was  filed  or  defense 
made  by  or  in  behalf  of  said  James  E.  Downey,  defend- 
ant of  record  therein,  but  that  judgment  was  rendered  as 
to  said  attachment  proceedings,  on  default. 

Notwithstanding  the  fact  that  appellees  herein  were 
not  parties  to  said  attachment  proceedings,  yet  if  they 
had  defended  that  suit  in  the  name  of  another  to  protect 
their  rights,  they  would  have  been  as  much  bound  by 
the  result  of  that  suit  as  they  would  be  if  they  were  par- 
ties of  record.     Roby  v.  Eggers,  supra. 

But  the  trouble  is,  as  before  stated,  that  no  such  issue 
was  joined  or  defense  made  by  or  in  the  name  of  any 
person  who  was  a  defendant  therein. 

The  rule,  as  we  understand  it,  as  to  persons  who  are 
not  parties  of  record,  is  correctly  stated  by  Judge  Van- 
fleet,  as  follows:     ''On  the  contrary   the  doctrine  of 
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res  judicata  can  not  arise  except  by  virtue  of  some  issue 
joined  and  actually  contested  on  the  trial."  Vanfleet's 
Collateral  Attack,  section  17. 

It  is  clear,  from  the  allegations  contained  in  the  an- 
swer, that  no  such  issue  was  joined  and  actually  contested 
on  the  trial  of  the  attachment  proceedings. 

The  infirmity  in  the  answer  is  not  the  result  of  any 
oversight  or  lack  of  skill  on  the  part  of  the  pleader.  It 
is  apparent,  from  the  facts  stated,  that  no  amendment  or 
revision  of  the  answer  could  have  brought  it  within  the 
rule  enunciated  in  Roby  v.  Eggers,  supra. 

Whether,  if  they  had  been  parties  to  the  attachment 
proceedings,  the  rule  stated  in  Markel  v.  Evaiis,  47  Ind. 
326  (330),  would  have  applied,  it  is  not  necessary  to 
decide;  but  no  reason  occurs  to  the  writer,  at  this  time, 
why  it  could  not  have  been  invoked  against  appellees  in 
this  case,  under  such  circumstances. 

The  petition  for  rehearing  is  accordingly  overruled. 

Filed  Nov.  24,  1893. 


No.  975. 
Chicago  and  Southeastern  Railway  Company  v.  Ross. 

Pleading. — Complaint,  Suffldency  of. — Eailroad, — Action  for  Construct- 
ing Felice  Along  Bight  of  Way, — Notice. — Exhibit. — When  an  action  is 
brought  against  a  railroad  company  for  labor  performed  and  mat^ 
rial  furnished  in  constructing  a  fence  along  the  company's  right  of 
way,  by  the  adjacent  land-owner,  a  copy  of  the  written  notice  to  the 
company  need  not  be  set  out  in  the  complaint,  it  not  being  the 
foundation  of  the  action. 

.    From  the  Boone  Circuit  Court. 

W.  R.  Crawford  and  J.  A.  Abbott,  for  apppllant. 
C.  M.  ZioUj  for  appellee. 


MAY  TERM,  1893.  189 


Chicago  and  Southeastern  Railway  Company  v.  Ross. 

. u 

LoTZ,  J. — ^The  appellee  commenced  this  action  against 
the  appellant,  to  recover  for  the  value  of  work  and  ma- 
terials furnished  in  the  construction  of  a  fence  along  the 
line  of  appellant's  right  of  way  and  appellee's  improved 
lands. 

The  work  was  done  and  the  materials  furnished  under 
the  provisions  of  sections  1077  and  1078,  Elliott's  Supp. 
The  court  below  overruled  a  demurrer  to  the  complaint. 
This  ruling  is  the  only  error  assigned  in  this  court. 

It  is  insisted  that  the  complaint  is  defective  because  it 
does  not  set  out  a  copy  of  the  thirty  days'  notice  which 
section  1078,  supra,  requires  the  land-owner  to  serve 
upon  railway  company's  agent.  The  complaint  avers 
that  such  notice  was  given. 

Section  362,  R.  S.  1881,  provides  that  when  any  plead- 
ing is  founded  on  any  written  instrument  or  an  account 
the  original  or  copy  thereof  must  be  filed  with  the  plead- 
ing. A  bill  of  particulars  of  the  costs  of  the  fence  was 
filed  with  the  complaint.  We  do  not  regard  the  thirty 
days  notice  which  the  land-owner  is  required  to  serve 
upon  the  company,  as  the  foundation  of  the  cause  of  ac- 
tion. The  purpose  of  the  notice  is  to  apprise  the  com- 
pany of  the  land-owner's  intention  and  to  give  him  the 
right  to  enter  upon  the  right  of  way  and  construct  the 
fence  if  the  same  be  not  done  by  the  company.  The 
work  and  labor  done  and  materials  furnished,  which  have 
enured  to  the  benefit  of  the  company,  is  the  foundation 
of  the  cause  of  action.  When  a  written  instrument  is 
not  the  basis  of  the  cause  of  action  or  defense,  but  is 
only  referred  to  as  one  among  other  facts  material  to  the 
pleading,  a  copy  or  exhibit  need  not  be  filed  with,  or  made 
a  part  of,  the  pleading.  Hight  v.  Taylor^  97  Ind.  392; 
Black  V.  Richards,  95  Ind.  184. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Nov.  22,  1893. 
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No.  970. 
McCloskky,  Administrator,  v.  Davis,  Administratrix. 

Admissions. —  When  Sufficient  to  Shift  Burden  of  Proof, — Open  and 
Close. — Promissory  Note, — Attomey^s  Fees, — Chattel  Mortgage. — Z>e- 
cedent^s  Estate. — Where  an  administrator,  in  an  action  on  a  con- 
tested claim,  for  the  purpose  of  obtaining  the  opening  and  close  of  the 
evidence  and  argument  in  the  case,  after  the  jury  had  been  impan- 
neled  and  before  the  claimant  had  introduced  any  evidence,  admit- 
mitted  the  execution  of  the  notes  (they  being  secured  by  chattel 
mortgage)  forming  the  basis  of  the  claim,  and  also  admitted  the  rea- 
sonableness of  attorney's  fees  as  set  forth  in  the  claim,  such  admis- 
sions are  not  sufficient  to  entitle  the  estate  to  the  open  and  close  in  the 
case,  for  the  reason  that  the  admissions  do  not  shift  the  burden  of 
proof  so  that  the  claimant  might  have  complete  recovery  and  relief 
on  his  claim,  without  the  necessity  of  introducing  evidence,  the 
claimant  being  entitled  to  make  proof  of  attorney's  fees,  above  the 
amount  stated  in  the  claim,  and,  also,  to  make  proof  of  the  chattel 
mortgage,  the  admissions  not  being  broad  enough  to  satisfy  the  is- 
sues in  these  respects. 

Evidence. — Objections,  Hoio  Made. — All  objections  to  the  introduction 
of  evidence,  to  be  available  on  appeal,  must  be  specific. 

Concurring  opinions  by  Davis,  J.,  and  Gavin,  J. 

From  the  Montgomery  Circuit  Court. 

G.  D.  Hurley  and  M.  E.  Clodfelter,  for  appellant. 
W.  T.  Brush  and  E.  C.  Snyder,  for  appellee. 

Ross,  J. — ^The  appellee,  Amanda  Davis,  as  administra- 
trix of  the  estate  of  James  Davis,  deceased,  filed  two 
notes,  secured  by  chattel  mortgage,  as  claims  against  the 
estate  of  Albert  Allen,  deceased,  of  which  estate  the  ap- 
pellant was  acting  as  the  administrator.  The  claims  were 
not  allowed  by  the  administrator,  and,  at  the  proper  time, 
were  transferred  to  the  issue  docket  for  trial.  The  ap- 
pellee recovered  judgment  in  the  court  below  in  the  sum 
of  twelve  hundred  and  fifteen  dollars. 

The  appellant  has  assigned,  on  this  appeal,  the  fol- 
lowing reasons  for  the  reversal  of  said  judgment,  viz.: 
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**lst.  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

*'2d.  The  court  erred  in  overruling  appellant's  mo- 
tion for  leave  to  assume  the  burden  of  the  issue  and  open 
and  close  the  evidence  and  argument  in  the  cause." 

The  second  error  is  not  well  assigned  in  this  court.  If 
the  court  below  committed  an  error  in  its  ruling  on  ap- 
pellant's application  for  the  open  and  close,  that  was 
cause  for  a  new  trial. 

The  first  cause  assigned  in  the  motion  for  a  new  trial 
is  that  the  court  erred  in  overruling  the  appellant's  mo- 
tion for  leave  to  assume  the  burden  of  the  issues  and 
open  and  close  the  evidence  and  argument  in  the  case. 
The  record  discloses  that  after  the  jury  had  been  impan- 
neled,  and  before  the  appellee  had  introduced  any  evi- 
dence, the  appellant  made  the  following  admission,  viz.: 
*'The  defendant,  for  the  purpose  of  obtaining  the  open- 
ing and  close  of  the  evidence  and  argument  in  this  case, 
admits  the  execution  of  the  notes  sued  on,  and  also  ad- 
tnits  that  $52.20  is  a  reasonable  attorney  fee  on  the  first 
note;  $34.35,  the  amount  claimed,  is  a  reasonable  at- 
torney fee  on  the  second  note,  as  set  forth  in  the  claim. 
Upon  these  admissions,  we  ask  the  opening  and  close  of 
the  evidence  and  argument." 

The  court  overruled  the  request  for  the  open  and  close, 
and  the  appellant  excepted. 

The  appellant  insists,  that  upon  making  the  above  ad- 
mission, he  was  entitled  to  the  open  and  close  of  the  evi- 
dence and  argument;  that  by  the  admission  the  appel- 
lee's case  in  chief  was  made  out  and  the  burden  shifted 
to  appellant.  On  the  other  hand,  the  appellee  insists 
that  the  right  to  the  open  and  close  is  determined  from 
the  pleadings  alone;  that  while  the  appellant  had  the 
right  under  the  statute  (Elliott's  Supp.,  section  391)  to 
make  any  defense,  except  set-off  or  counterclaim,  with- 
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out  a  plea,  yet  he  had  the  right  to  file  an  answer  if  he  so 
desired.  We  think  it  can  not  be  controverted,  that  un- 
der the  above  section  of  the  statute,  it  is  not  necessary 
for  the  administrator  of  an  estate  to  plead  specially  any 
defense  except  a  set-off  or.  counterclaim.  Castetter^ 
Admr.,  v.  StatCy  ex  reh,  112  Ind.  445. 

When  a  general  denial  is  pleaded,  all  defenses  may 
be  proven  under  the  issues  thus  formed,  except  a  set- 
off or  counterclaim.  Qrif[in,  Admr.,  v.  Hodshire,  119 
Ind.  235. 

It  remains,  therefore,  to  be  determined,  first,  whether 
or  not  it  is  necessary  for  an  administrator  to  file  an  an- 
swer of  general  denial;  and,  second,  whether,  having 
filed  no  answer  at  all,  he  can,  on  the  trial,  waive  proof 
of  the  claim  and  thus  shift  the  burden  of  the  issue. 

Section  391,  supra,  provides  that  it  shall  not  be  neces- 
sary for  the  administrator  to  plead  any  matter  by  way  of 
defense.  The  fair  interpretation  of  this  language  is  that 
the  law  puts  in  a  general  denial  for  him,  under  which 
he  may  make  all  defenses  except  set-off  and  counter- 
claim. 

It  further  provides  that  *'If  the  executor  or  adminis- 
trator plead  any  other  matter  by  ^way  of  defense,  the 
claimant  sliall  reply  thereto." 

The  effect  of  this  part  of  the  section  is  to  permit  the 
executor  or  administrator  to  admit,  if  they  should  see  fit, 
the  execution  of  the  instrument  which  is  the  basis  of  the 
claim,  and  yet  plead  specially  in  avoidance.  If  an  ad- 
ministrator undertakes  to  answer  the  defenses  which  are 
admissible  under  the  general  denial,  pleading  matter  in 
avoidance  only,  he  thereby  afiirmatively  waives  the  right 
to  make  the  defenses  under  the  general  denial  which  the 
law  otherwise  puts  in  for  him;  and  he  is  confined  to  the 
defenses  so  pleaded. 

The  law  does  not  contemplate  that  the  same  issue  shall 
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be  formed  by  more  than  one  answer,  hence  it  would  be 
folly  to  say  that  the  sustaining  of  a  deifaurrer  to  a  plead- 
ing setting  up  a  defense  of  which  the  party  has  the  ben- 
efit under  the  general  denial,  would  be  error.  In  fact, 
it  has  been  repeatedly  held  that  it  is  not  error  to  sustain 
a  demurrer  to  a  paragraph  of  answer  setting  up  a  defense 
which  is  available  under  the  general  denial,  also  pleaded. 
Wabash  R,  R.  Co.  v.  Williamaon,  3  Ind.  App.  190; 
Sluyter  v.  Union  Central  Life  Ins.  Co.,  3  Ind.  App.  312; 
Wicktoire  v.  Tovni  of  Angola,  4  Ind.  App.  253;  Kidwell 
V.  Kidwelly  84  Ind.  224;  Epperson  v.  Hostetter,  Admr., 
95  Ind.  583;  Mason  v.  Mason,  102  Ind.  38;  Ralston  v. 
Moore,  105  Ind,  243;  Landwerlen  v.  Wheeler,  Trustee, 
106  Ind.  523;  Rush  v.  Thompson,  112  Ind.  158;  Cincin- 
nati, etc.,  R.  W.  Co.  \.  Smith,  127  Ind.  461;  Messick  v.. 
Midland  R.  W.  Co.,  128  Ind.  81;  Baltes  v.  Bass  Foundry, 
etc.,  129  Ind.  185;  Pattison  v.  Babcock,  130  Ind.  474; 
Butler  V.  Thomburg,  131  Ind.  237;  Palmerton  v.  Hoop, 
131  Ind.  23. 

True,  in  a  certain  class  of  cases,  namely,  in  actions  to 
quiet  title  and  in  ejectment,  all  defenses  are  admissible 
under  the  general  denial.  Brown  v.  Fodder,  81  Ind.  491; 
West  V.  West,  89  Ind.  529;  Eve  v.  Louis,  91  Ind.  457; 
East  V.  Peden,  108  Ind.  92;  section  1055,  R.  S.  1881. 

The  defendant,  in  addition  to  an  answer  of  general  de- 
nial, may  plead  his  defenses  specially.  Over  v.  Shannon, 
75  Ind.  352;  Eve  v.  Louis,  supra. 

But  it  is  not  error  to  sustain  a  demurrer  to  such  spe- 
cial answers,  even  if  they  state  a  good  defense,  because 
they  are 'useless,  the  party  having  advantage  of  the  same 
defenses  under  the  general  denial.  West  v.  West,  supra; 
Ratliffy.  Stretch,  117  Ind.  526. 

The  rule  is  different,  however,  when  no  general  denial 
Vol.  8—13 
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is  filed,  in  which  event  the  sustaining  of  a  demurrer  to 
an  answer  stating  a  good  defense  would  be  error. 

The  law  puts  in  the  general  denial  for  an  estate  when 
a  claim  is  transferred  to  the  issue  docket  for  trial,  under 
which  the  administrator  or  executor  may  prove  all  de- 
fenses except  set-off  and  counterclaim.  But  they  are 
not  precluded  from  waiving  the  benefit  of  the  denial  so 
put  in  by  the  law  and  filing  special  answers  in  confes- 
sion and  avoidance  only.  By  setting  up  affirmatively 
the  defenses  which  are  admissible  under  the  general  de- 
nial, without  pleading  the  general  denial,  they  waive  the 
benefit  of  the  answer  which  otherwise  the  law  assumes 
to  put  in  for  them. 

The  right  to  the  open  and  close  is  usually  determined 
from  the  issues  formed  by  the  pleadings.  When  the  an- 
swers filed  all  allege  affirmative  matter,  add  admit  so 
much  of  the  complaint  as  relieves  the  plaintiff  from 
making  any  proof  to  entitle  him  to  recover,  the  burden 
shifts  to  the  defendant,  and  he  has  the  open  and  close, 
unless  the  plaintiff,  by  reply,  admits  the  defense  pleaded 
and  avoids  it  by  affirmative  matter,  when  the  burden 
would  again  shift  to  the  plaintiff  to  prove  the  matter  in 
avoidance  set  up  in  the  reply.  French  v.  Howard y  10 
Tnd.  339. 

The  party  upon  whom  rests  the  burden  of  the  issue,  is 
entitled  to  the  open  and  close.  R.  3.  1881,, section  533; 
Donahoe  v.  Rich,  2  Ind.  App.  540;  Stamea  v.  Scfiofield, 
5  Ind.  App.  4;  Kimble^  Assignee,  v.  Adair,  2  Blackf. 
320;  Downey  v.  Day,  4  Ind.  531;  Moore  v.  Allen,  5  Ind. 
521;  Shank  v.  Fleming,  9  Ind.  189;  McLeea  v.  Felt,  11 
Ind.  218;  Judah  v.  TVuateea  of  Vincennes  University,  23 
Ind.  272;  Goodrich  v.  Friedersdorif,  27  Ind.  308;  Fetters  v. 
Mun^cie NatH Bank, S4iljid,  251;  Hamlyny.Nesbit,  Admr., 
37  Ind.  284;  Camp  v.  Brown,  48  Ind.  575;  Indiana  State 
Board  of  Agriculture  v.  Oray,  54  Ind.  91;    Heilman  v. 
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Shanklin,  60  Ind.  424;  Hyatt  v.  Clements,  65  Ind.  12; 
Bannister  v.  Jett,  83  Ind.  129;  Reynolds  y.  Baldwin^  93 
Ind.  57;. iJafem  v.  Ddg,  121  Ind.  283. 

If  the  appellant  had  filed  an  answer  in  avoidance  only, 
the  appellee  would  not  have  been  required  to  adduce  any 
evidence  to  entitle  him  to  recover,  and  the  issue  would 
have  shifted,  and  the  burden  rested  upon  the  appellant. 
Not  having  filed  any  answer,  tut  resting  upon  the  issues 
formed  by  the  answer  of  general  denial  which  the  law 
put  in  for  him,  could  he  afterwards  waive  the  issues  thus 
formed  and  admit  the  truth  of  appellee's  complaint  and 
take  upon  himself  the  burden  of  the  issue?  We  can  see 
no  reason  why  he  may  not  do  so.  "When  he  admits 
either  by  his  pleadings,  or  admissions,  made  before  the 
introduction  of  evidence  by  the  appellee,  that  the  ma- 
terial allegations  of  the  complaint  are  true,  thus  obviat- 
ing the  making  of  any  proof  to  sustain  the  complaint, 
he  takes  upon  himself  the  burden  of  the  issue,  and  is  en- 
titled to  the  open  and  close.  City  of  Aurora  v.  Cobb,  21 
Ind.  492. 

The  admission,  however,  must  be  sufficient  to  obviate 
the  introduction  of  any  evidence  whatever  by  the  plain- 
tiff.    Stames  v.  Schofieldj  supra. 

Was  the  admission  by  the  appellant  sufficient?  The 
appellant  admitted  the  execution  of  the  notes  sued  on, 
which  was  sufficient  to  entitle  the  appellee  to  recover  the 
principal  and  interest  due  thereon.  The  notes,  however, 
provided  for  reasonable  attorney's  fees,  which  the  claim 
or  complaint  stated  as  $52.20  on  the  one  note  and  $34.35 
on  the  other,  which  amounts  were  admitted  to  be  rea- 
sonable. 

In  the  late  case  of  Lindley  v.  Sullivan,  133  Ind  588, 
32  N.  E.  Rep.  738,  which  was  an  action  brought  by  the 
appellants  against  the  appellees  upon  a  promissory  note, 
providing  for  attorney's  fees,  there  was  an  allegation  in 
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the  complaint  that  the  appellees  were  indebted  to  the 
appellants  in  a  certain  sum  for  principal,  interest  and 
attorney's  fees,  the  amount  demanded  exceeding  the 
principal  and  interest  by  $53. 

To  the  complaint  an  answer  in  two  paragraphs  was 
filed,  each  of  which  set  up  special  matter  in  defense. 
The  issues  were  closed  by  a  reply  of  general  denial. 
When  the  case  was  called  for  trial  the  appellants  de- 
manded the  open  and  close,  but  this  demand  was  over- 
ruled. 

The  Supreme  Court  says:  "While  good  pleading  re- 
quires that,  in  an  action  upon  a  note  providing  for  at- 
torney's fees,  the  value  of  the  services  should  be  stated, 
evidence  may  be  admitted  without  such  averment,  and  a 
recovery  had  for  such  fee,  provided  the  whole  recovery 
does  not  exceed  the  amount  for  which  judgment  is  de- 
manded in  the  complaint,  the  evidence  being  admissible 
under  the  general  claim  for  damages." 

The  attorney  fees  to  be  allowed  in  the  collection  of  a 
note  in  which  they  are  provided  for,  but  not  defined,  de- 
pends upon  the  services  rendered,  hence  the  demand  for 
attorney's  fees  which  would  be  reasonable,  made  on  fil- 
ing a  claim  of  a  note  against  an  estate,  would  not  be  suf- 
ficient in  the  event  the  claim  was  not  allowed  and  its 
collection  litigated.  The  attorney's  fees  demanded,  in  a 
claim  of  that  character,  filed  against  an  estate,  must  be 
simply  for  the  amount  due  for  services  for  collecting 
without  litigation. 

The  statute  (section  385,  Elliott's  Supp.)  requires  the 
claim  to  be  verified  as  to  its  correctness,  and  that  it  is 
due  and  wholly  unpaid.  The  statement  of  the  amount 
due  on  a  note  at  the  time  it  is  filed  as  a  claim  against  an 
estate,  does  not  necessarily  preclude  the  party  on  the  trial 
from  proving  and  recovering  the  amount  actually  due, 
nltlioiigh  it  exceeds  the  amount  specified  in  the  state* 
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ment  as  due.  It  follows,  therefore,  that  on  the  trial  of 
the  cause,  an  admission  of  the  correctness  of  the  amount 
of  attorney's  fees  at  the  time  the  claim  was  filed  is  not 
sufficient  to  preclude  the  claimant  from  making  proof  of 
attorney's  fees.     Camp  v.  Brovm,  supra. 

The  appellee  was  entitled  to  make  proof  of  the  amount 
of  attorney's  fees  which  he  should  recover  in  the  case, 
and  until  the  appellant  made  an  admission  sufficiently 
broad  to  cover  such  attorney's  fees  the  appellee  had  a 
right  to  make  proof  thereof. 

If  the  appellant  was  satisfied  with  the  admission  as  to 
the  amount  of  attorney's  fees,  no  additional  proof  was  nec- 
essary. That  he  was  not  satisfied  with  the  admission,  but 
sought  a  larger  amount,  is  shown  by  the  fact  that  he  made 
proof  of  the  value  thereof.  In  another  particular  was  the 
admission  insufficient,  in  this  that  the  admission  was  not 
broad  enough  to  relieve  the  appellee  from  introducing  in 
evidence  the  chattel  mortgages  given  to  secure  said  notes. 
Section  386,  mpray  specially  provides  that  if  a  claim  filed 
against  an  estate  is  secured  by  a  lien  on  real  or  personal 
property,  ^uch  lien  shall  be  particularly  set  forth  in  such 
statement  and  a  reference  given  to  where  the  lien,  if  of 
record,  will  be  found.  It  was  also  necessary  to  make 
proof  thereof. 

The  appellant  was  not  entitled  to  the  open  and  close 
under  the  issues  formed  by  the  pleadings,  and  we  think 
the  admissions  made  were  not  sufficient  to  give  him  that 
right. 

Objections  are  urged  to  the  ruling  of  the  court  in  the 
admission  of  evidence  offered  by  the  appellee  in  rebuttal. 

In  this  we  find  no  error.  The  evidence  complained  of, 
which  consists  of  a  single  question  and  answer,  was  not 
prejudicial  to  the  appellant.  Again,  the  objections,  made 
at  the  time,  were  not  sufficiently  definite  and  specific. 
To  object  to  the  introduction  of  evidence  because  irrel- 
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evant,  incompetent,  and  immaterial  presents  no  ques- 
tion for  review  on  appeal,  unless  the  evidence  on  its  face 
appears  to  be  incompetent.  Ohio^  etc.,  R.  W.  Co.  v. 
Wrape,  4  Ind.  App.  108;  Noftsger  v.  Smith,  6  Ind. 
App.  54,  32  N.  E.  Rep.  1024;  Forbing  v.  Weber,  99 
Ind.  588;  Heap  v.  Parrish,  104  Ind.  36;  Chapman  v. 
Moore,  107  Ind.  223;  McCullough  v.  Davis,  108  Ind.  292; 
McKinseyv.  McKee,  109  Ind.  209;  Ohio,  etc,,  R,  W.  Co. 
V.  Walker,  113  Ind.  196;  Metzger  v.  Franklin  Bank,  119 
Ind.  359;  Litten,  Admr.,  v.  Wright  School  Tp.,  127  Ind. 
81;  Swaim  v.  Swaim,  134  Ind.  596,  33  N.  E.  Rep.  792. 

All  objections  to  the  introduction  of  evidence,  to  be 
available  on  appeal,  must  be  specific.  The  objections 
made  to  the  introduction  of  the  evidence  complained  of 
were  too  general. 

For  the  same  reason,  there  was  no  error  in  overruling 
the  motion  to  strike  out  the  evidence  of  the  same  party. 
When  a  general  objection  is  made  to  evidence,  any  part 
of  which  is  proper,  it  is  not  error  to  overrule  the  objec- 
tion. Pape  V.  Wright,  116  Ind.  502;  Jones  v.  State,  118 
Ind.  39;  McGuifey  v.  McClain,  130  Ind.  327. 

The  reason  assigned  for  a  new  trial,  relative  to  the  ad- 
mission of  the  evidence  of  the  witness  Paul,  is  too  gen- 
eral under  the  authority  of  Harvey  v.  Huston,  94  Ind.  527. 

The  instructions,  taken  altogether,  stated  the  law  cor- 
rectly. With  the  instructions,  given  at  the  request  of  the 
appellant,  before  them,  the  jury  could  not  be  misled  as 
to  the  law  of  the  case. 

The  cause  seems  to  have  been  tried  upon  its  merits, 
and  that  being  the  case,  the  judgment  will  not  be  re- 
versed, except  the  appellant  show  material  error  which 
was  prejudicial  to  his  rights. 

The  judgment  of  the  court  below  is  in  all  things  af- 
firmed. 

Filed  Nov.  1,  1893. 
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Concurring  Opinion. 

Davis,  J. — I  am  not  able  to  agree  with  all  the  reason- 
ing in  the  opinion  of  the  majority  of  the  court.  The 
burden  of  the  proof,  as  determined  by  the  issues,  should, 
in  my  opinion,  govern  the  right  to  the  open  and  close, 
and  the  burden  can  not  be  shifted  by  an  admissio]^  made 
after  the  trial  has  begun.  So  far,  however,  as  the  offer 
is  concerned,  if  it  was  otherwise  sufficient,  I  am  of  the 
opinion  that  when  the  amount  of  the  attorneys'  fees- 
claimed  is  specifically  stated  in  the  complaint,  an  admis- 
sion  that  the  same  is  correct  is  all  that  is  required. 

Gavin,  C.  J.,  concurs  in  the  result  in  this  case  and  in 
the  statement  of  law  in  the  opinion  of  Davis,  J. 

Filed  Nov.  1, 1893. 


No.  1,026. 

The  Laks  Erie  and  Western  Railroad  Company  v. 

Yard. 

Appeal. — Appellate  Court, — Jurisdiction. — Money  Demand. — Originat- 
ing Before  a  Mayor, — An  appeal  can  not  be  taken  from  a  judgment 
of  a  circuit  court  on  a  money  demand  not  exceeding  $50,  exclusive 
of  interest  and  costs,  where  the  action  originated  before  a  mayor  of 
a  city. 

From  the  Miami  Circuit  Court. 

R.  P.  Eifinger,  W.  E.  Hackedorn,  L.  Walker  and  W. 
B.  McClintiCy  for  appellant. 

C  A,  Parsons y  W.  E,  Antrim  and  J.  N.  Tilletty  for  ap- 
pellee. 

Reinhard,  J. — The  question  of  jurisdiction  confronts 
us  at  the  threshold  of  this  case.     The  action  originated 
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before  the  mayor  of  the  city  of  Peru,  and  was  one  in 
which  damages  were  claimed  for  the  killing  of  the  ap- 
pellee's cow  of  the  value  of  $50.  The  appellee  recovered 
$50  before  the  mayor.  An  appeal  was  taken  by  the  rail- 
road company  to  the  circuit  court,  where  the  appellee 
again  recovered  the  amount  of  $50. 

Fron^  this  judgment  the  present  appeal  is  attempted  to 
be  prosecuted. 

Section  632,  R.  S..1881,  authorizes  an  appeal  from 
such  judgment  as  the  one  under  consideration  only  in 
cases  where  the  amount  in  controversy,  exclusive  of  in- 
terest and  costs,  exceeds  fifty  dollars.  State,  for  Use,  v. 
Wills,  4  Ind.  App.  38;  Cincinnati,  etc.,  R.  W.  Co.  v. 
McDade,  111  Ind.  23. 

The  amount  in  controversy  in  the  present  case,  ex- 
clusive of  interest  and  costs,  does  not  exceed  fifty  dollars, 
and  as  the  case  was  commenced  before  the  mayor  of  a 
city,  no  appeal  will  lie  from  the  judgment  of  the  circuit 
court.  The  appellee's  motion  to  dismiss  the  appeal  must, 
therefore,  be  sustained. 

Appeal  dismissed,  at  appellant's  cost. 

Piled  Nov.  23, 1893. 


No.  861. 

Rehman   V.  The   New  Albany   Belt  and  Terminal 
Railroad  Company  et  al. 

Plea  in  Abatement. — Assessment  of  Damages, — Instituting  AnotJier  Suit 
Pending  Writ  of  Assessment, — Making  Additional  Defendants. — BaU- 
road, — During  the  pendency  of  a  proceeding  under  a  writ  of  assess- 
ment of  damages  for  land  appropriated  by  a  railroad  company,  and 
for  consequential  damages,  the  plaintiff  can  not,  over  a  plea  in 
abatement,  setting  forth  the  pendency  of  the  writ  for  assessment 
of  damages,  prosecute  another  action  involving  the  same  subject 
matter,  and  affecting  the  same  party  defendant ;  and  the  fact  that  in 
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the  sabsequent  action  plaintiff  makes  another  party  a  co-defendant, 
can  avail  nothing  as  against  the  plea  in  abatement  of  the  common 
defendant  to  both  actions,  setting  up  the  pendency  of  the  former  suit ; 
and  the  plea  in  abatement  of  the  co-defendant  joined  in  the  subse- 
quent action,  setting  up  the  same  facts,  can  not  prevail  against  a 
demurrer. 
AssKSSMSNT  OF  Damaoes. — PresumpHon. — Plea  in  Abatement. — What- 
ever damages,  present  and  prospective,  that  might  properly  have 
been  assessed  in  a  proceeding  under  a  writ  of  assessment  of  dam- 
ages, will  be  presumed  to  have  been  assessed,  and  such  assessment, 
unless  appealed  from,  is  a  final  adjudication  for  such  injuries,  and 
the  land-owner  can  not  seek  any  other  remedy  against  the  same 
party  or  parties  defendant,  while  such  proceeding  is  pending. 

From  the  Floyd  Circuit  Court. 

C.  L.  Jewett  and  H,  E.  Jewett,  for  appellant. 

A.  Bowling f  for  appellees. 

Ross,  J. — ^The  appellant,  by  her  complaint,  seeks  to 
recover  damages  from  the  appellees,  for  injury  to  her 
property  and  business,  alleged  to  have  resulted  from  the 
building,  maintaining,  and  operating  of  an  elevated  rail- 
road along  and  upon  Upper  Water  street  in  the  city  of 
New  Albany.  To  the  complaint,  the  appellees  filed  sep- 
arate pleas  in  abatement,  in  which  it  was  alleged  that 
another  action  against  the  appellee  The  New  Albany  Belt 
and  Terminal  Railroad  Co.  was  begun  by  the  appellant 
prior  to  the  bringing  of  this  action,  alleging  the  same 
-cause  of  action  here  declared  on,  which  action  was  still 
pending,  and  for  which  reason  they  asked  that  this  ac- 
tion abate.  Demurrers  to  these  pleas  were  filed  and 
overruled,  and  the  appellant  replied  by  a  general  denial. 
Upon  the  issue  formed  on  the  pleas  in  abatement,  the 
cause  was  submitted  to  the  court  for  trial,  and  after  hear- 
ing the  evidence,  the  court,  at  the  request  of  the  parties, 
made  -a  special  finding  of  the  facts,  with  conclusions  of 
law  thereon.  Judgment  was  rendered  on  the  facts  found, 
in  favor  of  the  appellees,  abating  the  action,  and  the  ap- 
pellant, from  that  judgment,  prosecutes  this  appeal. 
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The  appellant  has  assigned,  in  this  court,  three  errors, 
the  first  and  second  of  which  call  in  question  the  ruling 
of  the  court  on  the  demurrers  to  the  pleas  in  abatement. 

A  plea  in  abatement,  based  upon  the  pendency  of  an- 
other action,  in  order  to  be  sufficient  as  such,  must  show 
not  only  that  such  other  action  is  for  the  same  cause  of 
action,  but  also  that  it  is  between  the  same  parties.  De 
Armond  v.  BohUy  12  Ind.  607;  Loyd  v.  Reynolds,  29  Ind. 
299;  Dawson  v.  Vaughan,  42  Ind.  395;  Merritt  v.  Rickey, 
100  Ind.  416;  Bryan  v.  Scholl,  109  Ind.  367. 

By  the  statement,  "between  the  same  parties,"  is  not 
meant  that  both  actions  shall  be  brought  by  the  same 
plaintiffs  against  the  same  defendants  only.  If  the  same 
plaintiffs  bring  two  actions,  at  different  times,  upon  the 
same  cause  of  action,  the  first  one  instituted  being  against 
a  single  defendant,  and  the  second  being  against  the  de- 
fendant in  the  prior  action,  and  also  against  another 
joined  as  a  defendant,  the  action  will,  so  far  as  the  de- 
fendant who  is  a  party  defendant  to  both  actions,  be  be- 
tween the  same  parties,  and  the  second  action  as  to  him, 
by  reason  of  the  pendency  of  the  prior  action,  may  be 
abated.  Atkinson  v.  State  Bank,  Assignee,  etc,,  5  Blackf, 
84. 

We  think  the  answer  in  abatement  of  the  appellee  The 
New  Albany  Belt  and  Terminal  Railroad  Co.  is  good, 
and  there  was  no  error  in  overruling  the  demurrer  there- 
to. The  answer  in  abatement  of  the  Kentucky  and  In- 
diana Bridge  Co.  is  not  good,  and  the  court  erred  in 
overruling  the  demurrer  to  it. 

This  answer,  while  it  is  exactly  the  same  as  the  one  filed 
by  the  New  Albany  Belt  and  Terminal  Railroad  Co . ,  and  as 
to  that  company  stated  facts  sufficient,  does  not  state  .facts 
sufficient  to  abate  this  action  as  to  said  Kentucky  and 
Indiana  Bridge  Co.,  for  the  reason  that  the  facts  alleged 
that  no  prior  action  is  pending  against  it  for  the  same 
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cause  of  action.  There  is  nothing  in  its  plea  to  show 
that  any  such  relation  exists  between  it  and  its  codefend- 
ant  that  an  adjudication  in  the  former  action,  either  for 
or  against  said  New  Albany  Belt  and  Terminal  Railroad 
Co.,  would  bean  adjudication  of  its  liability  in  this  ac- 
tion. The  appellant  may  have  a  cause  of  action,  and  re- 
cover against  the  appellee  The  New  Albany  Belt  and 
Terminal  Railroad  Co.  in  the  previous  action,  and  yet, 
while  such  recovery  would  be  a  bar  to  a  recovery  against 
it,  in  this  action,  that  judgment  does  not  necessarily  bar 
a  recovery  against  said  Kentucky  and  Indiana  Bridge  Co. 
in  this  action. 

The  facts  found  by  the  court  are  as  follows: 

First.  That  on  the  17th  day  of  November,  1890,  the 
plaintiff,  Margaret  Rehman,  filed  her  complaint  and  ap- 
plication for  writ  of  assessment  of  damages,  in  the  Floyd 
Circuit  Court,  in  and  for  the  county  of  Floyd  and  State 
of  Indiana,  claiming  and  alleging  in  such  complaint  and 
application  that  she  was  the  owner  in  fee-simple  of  real 
estate  in  the  city  of  New  Albany,  Floyd  county,  Indiana, 
described  as  follows:  Beginning  at  the  southeast  corner 
of  lot  number  sixteen  (16),  on  Upper  Water  street,  run- 
ning thence  westwardly  along  the  front  line  of  lots  six- 
teen (16)  and  fifteen  (15),  one  hundred  and  twenty 
(120)  feet,  and  extending  southwardly  between  parallel 
lines  of  the  same  width  of  one  hundred  and  twenty  (120) 
feet,  to  the  bank  of  the  Ohio  river  at  low  water  mark. 

Alleging  that  the  defendant  was  a  railroad  corporation 
engaged  in  the  construction  of  a  steam  railroad  through 
a  part  of  the  city  of  New  Albany,  the  line  of  which  is 
surveyed,  laid  out  and  projected,  passed  over  and  along 
the  plaintiff's  real  estate  aforesaid. 

Alleging  that  on  the  first  day  of  August,  1890,  and  on 
divers  other  days  between  that  day  and  the  time  of  filing 
such   application,   the   said   railroad    company   entered 
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upon,  fixed,  located,  and  established  its  line  of  steam  rail- 
road over  and  upon  the  real  estate  of  the  plaintiff  above 
described,  and  appropriated  to  its  own  use  a  strip  of  said 
real  estate  fifty  (50)  feet  wide,  extending  from  the  east 
line  thereof  to  the  west  line  thereof,  thereby  rendering 
the  remainder  of  said  real  estate  useless  and  of  no  value 
to  said  plaintiff. 

Alleging  that  the  defendant  ever  since  maintained  its 
line  of  railroad  on  said  real  estate,  and  that  it  appropriated 
the  same,  and  wholly  excluded  the  plaintiff  from  all 
benefit  and  use  thereof,  and  that  the  said  strip  of  land 
was  appropriated  by  the  defendant  by  virtue  of  the  pro- 
visions of  section  3907,  of  the  Revised  Statutes  of  the 
State  of  Indiana. 

Alleging,  that  the  real  estate  so  taken  by  the  defendant 
is,  and  was,  at  the  time  it  was  appropriated,  of  the  value 
of  four  thousand  dollars  ($4,000),  and  that  by  reason  of 
its  appropriation  the  real  estate  of  the  plaintiff  had  been 
damaged  in  the  sum  of  four  thousand  dollars  ($4,000), 
and  that  such  damages  were  due  and  unpaid,  and  that 
no  damages  had  ever  been  assessed,  tendered  or  paid  to 
the  plaintiff  by  the  defendant;  that  in  and  by  said  com- 
plaint and  application  the  plaintiff  prayed  the  court  that 
a  writ  of  assessment  of  damages  might  issue  to  the  sheriff 
of  Floyd  county,  pursuant  to  the  statute  in  such  cases, 
and  that  her  damages  might  be  assessed,  and  that  she 
have  judgment  therefor. 

Second.  That  on  the  same  day  a  writ  of  assessment  of 
damages,  in  due  form,  was  issued  out  of  the  said  court, 
sealed  with  the  seal  and  signed  and  attested  by  the  clerk 
of  said  Floyd  Circuit  Court,  addressed  to  the  sheriff  of 
Floyd  county,  reciting  the  facts  of  the  application  of  the 
said  Margaret  Rehman  for  such  writ,  and  commanding 
the  sheriff  to  impanel  a  jury  of  six  disinterested  free* 
holders  of  the  county  of  Floyd  to  meet  upon  the  land  and 
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real  estate  described  in  the  application,  and  belonging  to 
the  said  Margaret  Rehman,  on  a  day  to  be  fixed  by  said 
sheriff,  and  there  to  proceed  to  cause  the  damages  of  the"^ 
said  Margarat  Rehman  to  be  assessed  as  provided  by  law; 
and  further  requiring  the  s&id  sheriff  to  give  ten  days* 
notice  to  the  said  New  Albany  Belt  and  Terminal  Rail- 
road Co.,  and  to  the  said  Margaret  Rehman,  of  the  time 
and  place  where  said  jury  were  to  meet  to  assess  the  dam- 
ages above  mentioned. 

Third.  That  the  said  sheriff,  in  pursuance  of  the  com- 
mand of  the  said  writ,  did  fix  the  29th  day  of  November, 
1890,  at  ten  o'clock,  a.  m.,  as  the  time  when  the  jury 
named  in  said  writ  should  meet  upon  the  real  estate 
therein  described,  to  assess  the  damages  of  the  plaintiff; 
and  that  the  said  sheriff  gave  notice  to  the  said  plaintiff 
and  the  said  defendant  of  the  time  and  place  when  and 
where  such  assessment  would  be  made,  more  than  ten 
days  before  the  time  fixed  for  the  meeting  of  said  jury; 
that  the  said  sheriff  did,  on  the  day  fixed  for  such  assess* 
ment,  summon  a  jury  of  six  persons,  who  were  disinter- 
ested freeholders  of  the  county  of  Floyd,  and  not  own- 
ing land  within  one  mile  of  the  railroad  described  in  the 
said  application;  that  the  said  jury  did,  on  the  said  29th 
day  of  November,  1890,  after  being  duly  sworn  and 
charged  by  the  sheriff,  proceed  to  make  an  assessment  of 
the  damages  alleged  to  have  been  sustained  by  the  plain- 
tiff, and  that  they  then  and  there  assessed  her  charges 
for  the  real  estate  taken  by  the  defendant,  at  the  sum  of 
six  hundred  dollars  ($600),  and  they  then  and  there  as- 
sessed the  damages  sustained  by  the  plaintiff  by  reason 
of  the  construction  of  the  defendant's  railroad  over  and 
along  her  real  estate,  at  twenty-four  hundred  and  forty 
dollars  ($2440);  that  the  said  writ  was  returned  into  the 
circuit  court  by  said  sheriff  on  the  first  day  of  December, 
1890;  that  on  the  9th  day  of  December,  1890,  the  de- 
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fendant  company  filed  its  exceptions  and  objections  to 

^;  the  said  proceedings,  assessm^^nt,  and  return;  that  on 

|-  the  26th  day  of  December,  1890,  the  plaintiff  filed  her 

reply  thereto,  and  that  the  said  proceeding  is  yet  pend- 

[  ing  in  the  said  Floyd  Circuit  Court. 

V  Fourth.   That  on  the  4th  day  of  September,  1891,  the 

f  said  plaintiff,  Margaret  Rehman,  filed  her  complaint  in 

:  the  Floyd  Circuit  Court,  against  the  defendants,  the  New 

I  Albany  Belt  and  Terminal  Railroad  Company,  and  the 

I  Kentucky  and  Indiana  Bridge  Company,  wherein  and 

whereby  she  alleges  that  she,  the  said  plaintiff,  owned 

and  occupied  as  a  residence  and  boarding-house  a  large 

^  dwelling  situated  on  said  lot  No.  16,  on  the  corner  of 

i  Upper  Fourth  and  Water  streets,  in  the  city  of  New  Al- 

I  bany. 

I  Alleging  that  said  Water  street  was  a  public  street  in 

I  the  city  of  New  Albany,  and  had  been  so  for  many  years, 

and  that  there  had  been  no  obstruction  thereon  prevent- 
ing the  free  use  of  the  same  by  the  plaintiff,  or  prevent- 
ing her,  her  servants,  lodgers,  or  others  from  having 
•  free  view  of,  and  access  to,  the  Ohio  river,  which  is  south 

f  of  the  plaintiff's  premises. 

I  Alleging  that  on  the  1st  of  September,  1890,  and  divers 

other  days  between  that  day  and  the  time  of  bringing 
the  action,  the  defendants,  against  the  wishes,  and  over 
the  opposition  of  the  plaintiff,  constructed  upon  and 
along  East  Water  street,  and  near  the  middle  line  thereof, 
a  trestle  or  elevated  railroad,  built  of  heavy,  rough  tim- 
bers, laid  upon  piles  driven  in  the  said  street,  and  ex- 
tending ten  feet  above  the  surface  of  said  street,  forming 
an  obstruction  along  the  length  of  said  street,  and  shut- 
ting off  the  view  of,  and  access  to,  the  Ohio  river,  of  the 
plaintiff,  her  servants,  lodgers,  etc. 

Alleging  that  the  said  trestle  and  railroad  had  been 
maintained  by  the  defendants  as  a  permanent  obstruc- 
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tion  to  the  use  of  the  said  street,  and  that  the  defendants 
had  been  engaged  during  the  hours  of  the  day  and  night 
in  running  thereon  locomotive^  drawing  freight  cars  and 
trains  of  cars,  which  locomotives  emitted  large  quantities 
of  smoke,  soot,  and  sparks,  and  caused  great  and  unusual 
noise  in  passing  over  said  railroad,  to  the  injury  and  an- 
noyance of  the  plaintiff. 

Alleging  that  such  soot,  smoke,  and  noise  penetrated 
into  the  house  and  building  of  the  plaintiff,  and  inter- 
fered with  the  sleep  and  rest  of  the  inmates  thereof. 

Alleging  that  the  defendants  threatened  to  continue 
and  permanently  maintain  the  said  railroad  and  to  use 
the  same  in  the  manner  and  for  the  purposes  herein  set 
forth,  to  the  damage  of  the  plaintiff,  praying  judgment 
for  one  thousand  dollars  ($1,000)  damages,  and  that  the 
defendants  be  perpetually' enjoined;  that  on  the  said  4th 
day  of  September,  1891,  a  writ  of  summons  was  issued 
upon  the  said  complaint  by  the  clerk  of  the  Floyd  Cir- 
cuit Court,  for  the  defendants,  the  New  Albany  Belt  and 
Terminal  Railroad  Company,  and  the  Kentucky  and  In- 
diana Bridge  Company,  requiring  them  to  appear  in  said 
Floyd  Circuit  Court  on  the  second  Monday  of  September, 
1891,  to  answer  the  said  complaint,  and  that  said  writ 
was  duly  served  upon  the  said  defendants  at  said  county 
on  the  said  4th  day  of  September,  1891,  by  the  said 
sheriff. 

Fifth,   That  afterwards,  on  the day  of  September, 

1891,  the  said  plaintiff,  Margaret  Rehman,  filed  in  said 
Floyd  Circuit  Court  her  amended  complaint,  alleging,  in 
substance,  that  she  was  the  owner  of  lot  number  sixteen 
(16)  on  the  corner  of  Upper  Fourth  and  Water  streets,  in 
the  city  of  New  Albany.  Floyd  county,  Indiana,  and  that 
she  had  been  such  owner  for  more  than  ten  years  last 
past;  that  during  all  of  said  time  the  plaintiff  had  owned, 
occupied,  and  enjoyed,  as  a  residence  and  boarding-house. 


208         APPELLATE  COURT  OF  INDIANA, 

[  Behman  v.  The  New  Albany  Belt  and  Terminal  Railroad  Ck>.  et  al. 

a  large  dwelling  situated  upon  said  lot,  near  the  corner 
of  said  Upper  Fourth  and  Water  streets;  that  said  Water 
street  was,  and  for  more  than  fifty  years  had  been,  a 
public  street  and  highway,  one  hundred  feet  wide,  in  the 
city  of  New  Albany,  and  that  for  more  than  fifty  years 
prior  to  the  filing  of  said  complaint  said  street  had  been 
used  by  the  plaintiff,  her  grantors,  and  by  the  other 
owners  and  occupants  of  said  lot  sixteen  (16),  and  by 
her  servants,  boarders  and  lodgers,  and  inhabitants  of 
said  city,  and  the  public  generally  as  a  public  highway 
and  street;  that  during  said  time  there  was  no  obstruc- 
tion in  said  street  which  prevented  the  free  use  thereof, 
and  the  passage  over  and  along  the  entire  length  and 
width  thereof  by  the  plaintiff  and  other  persons,  in  go- 
ing to  and  from  plaintiff's  premises  and  the  Ohio  river, 
which  lies  south  of  said  premises;  that  there  had  been, 
previous  to  the  construction  of  said  railroad,  no  obstruc- 
tion in  said  street,  which  prevented  the-  plaintiff,  her 
servants,  lodgers,  etc.,  from  having  a  free  view  of  the 
Ohio  river,  nor  was  there  maintained  in  said  street  any 
trestle,  bridge,  or  other  obstruction,  over  which  cars, 
emitting  smoke  and  cinders,  and  making  great  and  un- 
usual noises,  passed,  and  that  the  plaintiff's  residence 
and  premises  were  free  from  smoke,  soot,  and  bad  odors, 
and  the  health  and  comfort  of  the  plaintiff,  and  other 
occupants  of  said  house  were  not  interfered  with  or  in- 
jured by  reason  of  smoke,  cinders,  bad  odors,  and  loud 
and  unusual  noises  during  the  day  or  night  time,  and 
that,  by  reason  thereof,  the  plaintiff's  lot  was  of  the 
value  of  five  thousand  dollars  ($5,000);  that  on  the  1st 
day  of  September,  1890,  and  on  divers  other  days  be- 
tween that  day  and  the  beginning  of  said  action,  the  de- 
fendants, against  the  wishes  and  over  the  opposition  of 
the  plaintiff,  constructed  on  said  East  Water  street,  and 
near  the  middle  line  thereof,  a  wooden  structure  called  a 
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trestle  or  elevated  railroad,  extending  above  the  surface 
of  the  street  more  than  ten  feet,  forming  an  immovable 
obstruction  along  the  entire  length  of  said  street,  and 
entirely  shutting  off  the  view  of,  and  access  to,  the  Ohio 
river,  of  the  plaintiff,  her  servants  and  lodgers;  that  the 
said  trestle  and  railroad  were  constructed,  and  had  been 
maintained  as  a  permanent  obstruction  to  the  use  of  said 
street,  and  that  the  defendants  had  been  engaged,  and 
were,  at  the  time  of  the  commencement  of  the  said  ac- 
tion, engaged  in  running  thereon  locomotives  drawing 
freight  cars,  and  trains  of  cars,  which  locomotives 
emitted  large  quantities  of  smoke,  soot,  and  sparks,  and 
caused  great  and  unusual  noise  in  passing  over  said  rail- 
road, to  the  injury  and  annoyance  of  the  plaintiff,  and 
to  the  interruption  of  the  free  use  of  her  property;  that 
the  said  smoke,  soot,  and  noise  penetrated  her  house  and 
building,  and  interfered  with  the  sleep  and  rest  of  the 
inmates  thereof,  to  the  injury  of  her  and  their  health, 
and  to  their  discomfort  and  annoyance;  that  the  defend- 
ants threaten  and  intend  to  permanently  maintain  said 
railroad,  and  to  continue  the  nuisance  and  wrongs  in 
which  they  were  engaged,  and  alleging  that  such  main- 
tenance, and  use  of  said  railroad  would  cause  lasting  and 
irreparable  damage  to  the  plaintiff  and  her  property  to 
the  amount  of  one  thousand  dollars  ($1,000);  that  the 
city  authoHties  of  the  city  of  New  Albany,  although  re- 
quested, refused  to  remove  such  obstruction  or  abate 
such  nuisance,  and  praying  for  judgment  against  the  de- 
fendants for  one  thousand  dollars  ($1,000)  damages, 
and  for  a  perpetual  injunction  against  the  maintenance 
of  said  railroad,  and  the  obstruction  of  said  street." 

Upon  the  foregoing  facts,  the  court  concluded,   first, 
that  at  the  time  of  the  commencement  of  the  present  ac- 
tion, another  action  between  the  same  parties  for  the 
Vol.  8—14 
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same  cause  was  pending,  and,  second,  that  the  action 
ought  to  abate. 

To  the  conclusions  of  law  the  appellant  at  the  time  ex- 
cepted. 

The  real  controversy  to  be  determined  is  whether  or 
not,  under  the  writ  of  assessment  of  damages,  appellant 
must  recover  all  damages  for  the  property  actually  taken 
and  for  the  injury,  present  and  prospective,  which  the 
remainder  sustains.  It  is  not  controverted  that  the  dam- 
ages sought  to  be  recovered  are  for  injuries  to  one  and 
the  same  piece  of  property. 

The  statute,  sections  881-912,  R.  S.  1881,  provides  who 
may  apply  for  the  writ,  and  the  manner  in  which  the  pro- 
ceedings shall  be  had,  and  what  shall  be  taken  into  con- 
sideration in  assessing  the  damages.  It  shall  be  the  duty 
of  the  jury  summoned,  first,  to  view  and  assess  the  value 
of  the  land  taken;  second,  to  examine  the  adjacent  lands, 
mansion-house,  gardens,  or  any  improvements  or  ap- 
purtenances thereto  belonging,  and  if  they  are  damaged 
by  the  construction  and  operating  of  the  railroad,  to 
assess  damages  therefor,  and,  third,  to  assess  any  other 
damages  that  may  be  sustained  by  the  property  owner. 

The  statute  contemplates  the  assessment  of  all  dam- 
ages, not  only  for  the  land  taken,  but  for  all  injury  to 
the  remainder  of  the  land  which  resulted,  or  might 
reasonably  result,  from  the  appropriation  of  the  part  of 
the  land  and  the  proper  construction,  maintenance,  and 
operation  of  the  railroad  thereon.  It  would  be  absurd  to 
hold  that  the  uses  to  which  the  land  taken  is  to  be  put, 
ill  the  running  of  railway  trains  and  the  interference 
with  egress,  the  inconvenience  and  annoyance  from  dirt 
and  smoke,  the  risk  from  fire,  and  exposure  of  personal 
property,  as  well  as  depreciation  in  value  and  income  of 
the  rental,  and  interruption  of  facilities  of  business  and 
communication  attached  to  the  property,  were  not  in- 
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juries  contemplated  by  the  legislature,  and  which  should 
be  considered  in  assessing  damages.  The  true  purpose 
of  the  act  is  to  grant,  in  one  suit,  a  right  to  recover  all 
damages,  both  present  and  prospective. 

"Damages  assessed  upon  the  taking  of  property  in  the 
exercise  of  the  power  of  eminent  domain,  include  pros- 
pective as  well  as  present  damages,  they  are  an  entirety; 
and  all  such  as  will  proceed  from  that  cause  and  be  suf- 
fered in  the  future,  are  presumed  to  have  been  antici- 
pated/'    I  Sutherland  on  Damages,  191. 

Judge  Redfield,  in  his  work  on  Railways,  section  71, 
says:  "But  the  appraisers  are  to  assess  all  the  damages, 
present  and  prospective,  to  which  the  party  will  ever  be 
entitled,  by  the  prudent  construction  and  operation  of 
the  road."  And  again,  in  section  74:  "So  it  is  settled 
that  the  appraisal  of  land  damages  is  a  bar  to  claims  for 
injuries  by  fire,  from  the  engines  obstructing  access  to 
buildings,  exposing  persons  or  cattle  to  injury,  and  many 
such  risks.  And  it  will  make  no  difference,  that  the 
damages  were  not  known  to  the  appraisers,  or  capable  of 
anticipation  at  the  time  of  assessing  land  damages." 

"In  this  class  of  cases  the  damages  are  assessed  once 
for  all,  and  the  owner  of  the  land  is  entitled  to  compen- 
sation for  every  injury  resulting  from  the  appropriation." 
Eggleston  on  Damages,  section  308. 

In  Pierce  on  Railroads,  p.  177,  it  is  said:  "The  final 
award  is  a  bar  to  an  action  for  an  injury  which  the  ap- 
praisers could  have  legally  estimated,  irrespective  of 
their  action,  upon  the  claim  for  injury,  or  even  knowl- 
edge or  ignorance  of  its  existence.  They  are  conclusively 
presumed  to  have  performed  their  duty,  except  in  a  di- 
rect proceeding  to  set  aside  the  award,  or  on  appeal." 

"The  presumption  is  thatevery  injury  which,  in  judg- 
ment of  law,  would  result  to  the  other  adjacent  property 
of  the  owner  from  taking  a  part  of  his  land  for  the  con- 
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str action  of  the  road^  and  from  the  use  of  it  in  a  proper 
manner  when  constructed,  was  foreseen  by  the  apprais- 
ers, and  included  in  their  first  estimate.  The  award 
made  by  the  statutory  tribunal  is  exhaustive;  and  the 
land-owner  can  not  .maintain  an  action  for  damages 
which  should  have  been  but  were  not  assessed  and  al- 
lowed in  that  proceeding;  even  though  he  claimed  them 
there,  and  they  were  erroneously  disallowed. "  2  Wood's 
Railway  Law,  section  256. 
^  The  question  is  not  a  new  one  in  the  courts  of  last  re- 

i  sort  in  this  State,  for  the  Supreme  Court  has,  in  many 

cases,  decided  that  the  appraisers  are  required  to  consider 
and  to  award  compensation  for   all  damages  of   every 
-  character  which  is,  or  may  be,  sustained  by  reason  of 

\  the  appropriation  of  the  land  to  the  uses  contemplated. 

||  In  the  case  of  Chicago ,  etc.,  R.  W.  Co.  v.  Hunter,  128 

Ind.  213,  the  court  says:     '*The  rule  in  condemnation 
proceedings  is  that  all  damages,  present  or  prospective, 
,^  that  are  the  natural  or  reasonable  incident  of  the  im- 

provement to  be  made,  or  work  to  be  constructed,  not 
including  such  as  may  arise  from  negligence,  or  unskill- 
I  fulness,  or  from  the  wrongful  act  of  those  engaged  in  the 

''  work,  must  be  assessed.     Damages  are  assessed  once  for 

all,  and  the  measure  should  be  the  entire  loss  sustained 
*  by  the  owner,  including   in  one  assessment  all   injuries 

■->  resulting  from  the  appropriation." 

That  this  has  been  the  opinion  of  the  Supreme  Court, 
by  an  unbroken  line  of  cases  from  its  earliest  decisions 
to  the  present  time,  is  unquestioned.     Lafayette  Plank 
Road  Co.  V.  New  Albany,  etc.,  R.   R.  Co.,  13  Ind.  90 
I  White  Water  Valley  R.  R.  Co.  v.  McClure,  29  Ind.  536 

:  Grand  Rapids,  etc.,  R.   R.    Co.  v.  Horn,  41   Ind.  479 

Baltimore,  etc.,  R.  R.  Co.  v.  Lansing,  52  Ind.  229;  Pitts- 
burgh, etc.,  R.  W.Co.  V.  Swinney,  59  Ind.  100;  Stoinney 
V.  Ft.  Wayne,  etc.,  R.  R.    Co.,  59   Ind.  205;    Lafayette, 
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etc.y  R.  R.  Co.  V.  Murdoch,  68  Ind.  137;  Indiana,  etc, 
R,  W.  Co.  V.  Allen,  100  Ind.  409;  Indiana,  etc.,  R.  W. 
Co.  V.  Allen,  113  Ind.  308;  White  v.  Chicago,  etc.,  R.  R. 
Co.,  122  Ind.  317;  American  Cannel  Coal  Co,  v.  Hunting- 
ion,  etc.,  R.  R.  Co.,  130  Ind.  98. 

If  the  damages  sought  to  be  recovered  in  this  action 
are  such  as  can  or  could  have  been  assessed  in  the  pro- 
ceedings for  the  assessment  of  damages  for  the  appropri- 
ation, this  action  can  not  be  maintained.  Whatever 
damages  might  properly  have  been  assessed  in  those  pro- 
ceedings will  be  presumed  to  have  been  assessed,  and 
such  assessment,  unless  appealed  from,  is  a  final  adjudi- 
cation for  such  injuries.  And  it  is  settled  in  this  State- 
that  where  a  railroad  company  had  appropriated  the 
lands  of  another,  and  had  instituted  proceedings  to  have 
the  damages  assessed,  such  owner  could  not  seek  any 
other  remedy  while  the  appropriation  proceedings  were 
pending.  Ney  v.  Swinney,  36  Ind.  454;  Pittsburgh,  etc., 
R.  W.  Co.  V.  Swinney,  Exx.,  97  Ind.  586;  City  of  Ft. 
Wayne  v.  Hamilton.,  132  Ind.  487,  32  N.  E.  Rep.  324. 

If  this  is  true  where  the  proceedings  have  been  insti- 
tuted by  the  railroad  company,  how  much  more  reason- 
able must  it  seem  when  both  actions  have  been  insti- 
tuted by  the  land-owner  himself. 

That  the  injury  for  which  damages  are  sought  in  this 
action  necessarily  arise  from  the  v^onstruction  and  oper- 
ation of  the  railroad  of  said  New  Albany  Belt  and  Term- 
inal Railroad  Co.,  and  are  embraced  in  the  proceedings 
for  a  writ  of  assessment  of  damages,  is  clear,  and  no  ac- 
tion therefor  could  be  maintained  pending  those  pro- 
ceedings. 

The  judgment  is  therefore  afiirmed  as  to  the  New  Al- 
bany Belt  and  Terminal  Railroad  Company,  and  reversed 
as  to  the  Kentucky  and  Indiana  Bridge  Co.,  with  in- 
structions to  sustain  the  demurrer  to  its  plea  in  abate- 
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ment,  and  for  further  proceedings  not  inconsistent  with 
this  opinion.  Costs  to  be  taxed  one-half  to  appellant 
and  one-half  to  appellee  The  Kentucky  and  Indiana 
Bridge  Co. 

Gavin,  C.  J.,  absent. 

FUed  Nov.  7, 1893. 


No.  834. 
The  City  of  Lafayette  v.  Ashby. 

Municipal  Corporation. — Personal  Injury  .—Defective  Sidewath.—No- 
Vice. — Liability  for  Act  of  Licensee, — Sufficiency  of  Complaint, — Theory 
of, — In  an  action  against  a  municipal  corporation,  lor  personal  in- 
juries sustained  by  tripping  upon  a  guy  wire  which  had  been  erected 
by  an  electric  light  company,  licensed  to  use  the  street,  extending 
from  the  top  of  a  pole,  across  the  street,  and  attached  to  a  tree,  the 
complaint  is  suflScient,  on  demurrer,  which  proceeds  upon  the  theory 
that  the  defendant  had  notice,  when  the  wire  was  stretched  across 
the  street,  that  it  was  fastened  to  a  decayed  and  unsafe  tree  outside 
and  beyond  the  street  (such  tree  having  been  blown  down,  and  such 
wire  suspended  but  a  few  inches  above  the  sidewalk  about  an  hour 
before  the  accident  complained  of),  and  that,  by  the  exercise  of 
reasonable  diligence,  appellant  might  have  known  of  the  continu- 
ance (about  nine  months)  of  such  unsafe  attachment  up  to  the  time 
of  the  accident,  and  alleging  want  of  contributory  negligence. 

Verdict. — Sustained  by  the  Evidence. — ^That  the  evidence  is  sufficient 
to  sustain  the  verdict,  see  opinion. 

Instructions  to  Jury. — Error  in  Giving  and  Befusal  to  Give. — Presump- 
tion of  Harm, — Unsatisfactory  Evidence. — Where  the  evidence  is  so 
unsatisfactory  on  the  vital  points  in  the  case  as  to  render  it  ex- 
tremely doubtful,  in  the  mind  of  the  court,  whether  the  verdict  was 
right,  error  in  giving  and  refusal  to  give  instructions  will  be  pre- 
sumed to  have  been  harmful,  and  will  work  a  reversal. 

Concurring  opinion  by  Reinhard,  J. 

Opinion  on  petition  for  rehearing.  Per  Curiam. 

From  the  Clinton  Circuit  Court. 

J.  F.  McHughy  for  appellant. 

J.  R.  Cofroih  and  W.  R.  Cofroth,  for  appellee. 
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Davis,  J. — ^This  was  an  action  to  recover  damages  on 
account  of  personal  injuries.  The  complaint  was  in  two 
paragraphs,  and  separate  demurrers  to  each  paragraph 
were  overruled.  The  answer  was  a  general  denial.  As 
the  result  of  a  trial  before  a  jury,  judgment  was  rendered 
against  appellant  for  two  thousand  dollars. 

The  errors  assigned  bring  in  review  the  rulings  on  the 
demurrer  to  each  paragraph  of  the  complaint,  and  also 
the  overruling  of  appellant's  motion  for  a  new  trial. 

We  will  consider  them  in  the  order  in  which  they  are 
presented. 

It  is  alleged,  in  substance,  in  the  first  paragraph  of 
the  complaint,  that  the  Brush  Electric  Lighting  Co.,  in 
January,  1888,  erected,  at  the  corner  of  certain  streets  in 
the  city  of  Lafayette,  as  a  part  of  its  plant  for  lighting 
the  streets  of  said  city  with  electricity,  a  pole  about  ten 
inches  in  diameter  and  twenty  fett  in  height,  at  the  top 
of  which  it  caused  to  be  attached  its  electric  lighting 
wires,  and  that,  for  the  purpose  of  keeping  said  pole  in 
position,  said  Brush  company,  ''with  the  knowledge  of 
said  defendant,"  caused  a  guy  wire  to  be  attached  to  the 
top  of  said  pole  and  stretched  the  same  a  distance  of 
three  hundred  feet  over,  above,  and  beyond  the  street, 
and  there  ''carelessly  and  negligently  caused  said  guy 
wire,  with  the  knowledge  of  said  defendant,  to  be  fast- 
ened and  attached  to  an  insecure  and  dead  tree,"  and 
that  said  company  carelessly  and  negligently  continued 
to  suffer  and  permit  said  wire  to  be  stretched  over  said 
street  and  to  remain  fastened  to  said  insecure,  decayed 
and  dead  tree,  and  that  said  appellant  might  have  known 
said  facts  by  the  exercise  of  reasonable  diligence. 

It  is  alleged  that  afterwards,  on  Friday,  October  19, 
1888,  said  decayed  and  dead  tree,  from  its  own  weight 
and  the  strain  of  said  guy  wire,  fell  over  and  upon  the 
ground,  and   thereby  greatly   loosened  said  guy  wire, 
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'^  which  was  suffered  to  remain  stretched  across  said 
street  during  said  day,  attached  to  said  pole  and  fallen 
tree  J  at  a  distance  of  about  eight  inches  above  the  side- 
walk, and  ''that  on  the  evening  of  said  19th  day 
of  October,  1888,  at  about  the  hour  of  six  o'clock,  the 
plaintiff,  while  passing  over  and  along  th6  sidewalk  of 
said  Fourteenth  street,  without  knowledge  of  said  fallen 
wirej  a]id  in  the  exercise  of  care,  and  without  any  fault 
or  negligence  on  his  part,  was  caught  by  said  wire  and 
thrown  violently  forward  upon  the  sidewalk  and  into  the 
gutter,''  and  was  injured  * 'through  the  fault  and  negli- 
gence of  the  defendant  aforesaid,''  etc. 

Tlie  second  paragraph  is  substantially  the  same  as  the 
first  paragraph,  except  it  charges  that  the  Brush  com- 
pany did  the  acts  complained  of,  without  objection 
upon  the  part  of  the  city,  and  that  appellant,  with  full 
knowledge  of  all  the  facts,  "suffered  and  permitted  said 
wire  to  remain  suspended  over  and  across  said  Four- 
teenth street,  well  knowing  that  the  wire  was  attached  to 
said  insecure  tree,  and  was  liable  to  fall  and  unlawfully 
obstruct  said  street;"  and  further,  **That  early  in  the 
day  of  Friday,  October  19,  1888,  said  insecure,  decayed 
and  dead  tree,  from  its  own  weight  and  the  strain  of  said 
guy  wire,  fell  over  and  upon  the  ground  in  the  direction 
of  .said  pole,  and  thereby  greatly  loosening  said  guy  wire, 
and  said  guy  wire,  during  said  day,  was,  by  the  defend- 
ant ^  carelessly  and  negligently  suffered  to  remain 
stretched  upon  and  across  said  Fourteenth  street,"  and 
that  appellant  had  negligently  permitted  said  street  at 
said  point  to  become  and  remain  out  of  repair,  and  in  a 
dangerous  and  unsafe  condition,  in  this,  that  there  was 
a  hole  in  the  gutter,  etc. 

It  will  be  noticed  that  it  is  charged,  in  the  first  para- 
graph, that  the  guy  wire  was  carelessly  and  negligently, 
with  the  knowledge  of  appellant,  so  fastened  and  attached 
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to  said  insecure,  decayed,  and  dead  tree,  in  January,  and 
that  said  company  carelessly  and  negligently  continued 
to  suffer  and  permit  said  wire  to  be  stretched  over  and 
across  said  street  and  to  remain  fastened  and  attached  to 
said  insecure,  decayed  and  dead  tree  until  the  ensuing 
October,  when  the  accident  occurred,  and  that  the  appel- 
lant might  have  known  of  such  continuation  of  said  wire 
by  said  company,  by  the  exercise  of  reasonable  diligence. 
And  that,  in  the  second  paragraph,  it  is  charged  that  the 
wire  was  so  negligently  attached  to  the  insecure  tree, 
with  the  knowledge  of  appellant,  and  that  the  alleged 
negligent  continuation  thereof  was  with  such  knowledge 
on  part  of  appellant. 

We  have  examined  the  authorities  cited  by  counsel  for 
the  respective  parties,  and  we  call  attention  thereto. 

**It  is  the  duty  of  municipal  corporations  to  keep  all 
of  their  streets  in  a  reasonably  safe  condition  for  travel, 
so  as  not  to  endanger  the  persons  and  property  of  those 
lawfully  using  them,  €^nd  they  are  liable  for  negligently 
suffering  them  to  become  unsafe. '*  City  of  Aurora  v. 
Bitner,  100  Ind.  396. 

This  duty  extends  upwards  indefinitely  for  the  purpose 
of  the  preservation,  safe  use,  and  enjoyment  of  the  street. 
Grove  v.  City  of  Ft.  Wayne,  45  Ind.  429. 

* 'Where  a  defective  and  unsafe  condition  of  a  street  or 
sidewalk  in  a  city  is  caused  by  the  act  or  omission  of  a 
third  person,  and  the  city,  after  due  notice  of  the  defect, 
fails  to  have  it  remedied  within  a  reasonable  time,  it  is 
as  much  responsible  for  the  injury  caused  thereby  as  if 
the  defect  had  had  its  origin  in  the  acts  of  the  city  itself, 
through  its  officers  in  charge  of  the  streets,  or  otherwise. " 
City  of  Huntington  y,  Breen,  77  Ind.  29. 

(The  italics  in  the  quotations  throughout  this  opinion 
are  our  own.) 

It  has  been  held  that   **the   indirect  and  inferential 
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averments,  that  the  highway,  within  the  corporate  limits 
of  the  city  and  where  the  wagon  ran  into  the  ditch,  was 
carelessly  and  negligently  permitted  to  be  out  of  repair, 
and  that  the  city  had  knowledge  that  it  was  so  out  of  re- 
pair, fairly  and  plainly  imply  that  the  city  had  notice  of 
the  bad  condition  of  the  street  when  the  plaintiff  and  his 
daughter  were  injured,"  but  in  that  case  the  sufficiency 
of  the  complaint  was  not  challenged  by  demurrer  in  the 
court  below,  and  in  conclusion  of  the  above  sentence  the 
court  said:  ''After  verdict  we  will  infer  that  the  notice 
was  in  time  to  have  enabled  the  city  to  repair  the  street 
if  it  had  desired  to  do  so."  City  of  Madison  v.  Baker, 
103  Ind.  41.  See,  also.  City  of  Michigan  City  v.  BaU 
lance f  123  Ind.  334;  City  of  Logansport  v.  Justice ,  74  Ind. 
378;  City  of  Indianapolis  v.  Murphy,  91  Ind.  382. 

In  another  case  Judge  Elliott  says:  "Where  the  ob- 
struction which  causes  the  injury  is  not  placed  in  the 
street  by  the  city  itself,  there  must  be  actual  notice,  or  the 
obstruction  must  have  remained  in  the  street  such  a 
length  of  time  as  to  make  it  the  duty  of  the  corporate 
authorities  to  take  notice  of  its  existence.''  City  of  War- 
saw v,  Dunlap,  112  Ind.  576;  Dooley  v.  Town  of  Sulli- 
van, 112  Ind.  451. 

It  is  also  settled  that  a  general  averment  of  negligence 
is  sufficient  to  withstand  a  demurrer.  City  of  Anderson 
Y.  East,  117  Ind.  126.      . 

It  will  be  noticed  that  it  is  not  alleged  in  either  paragraph 
that  the  obstruction  was  placed  or  remained  in  the  street 
under  such  circumstances  and  for  such  length  of  time  as 
to  make  it  the  duty  of  the  corporate  authorities  to  take 
notice  of  its  existence,  but  the  charge  is  that  appellant 
had  notice  when  the  wire  was  stretched  across  the  street 
that  it  was  fastened  to  a  decayed  and  unsafe  tree  outside 
of  and  beyond  the  street,  and  that  by  the  exercise  of  rea- 
sonable diligence  appellant  might  have  known  of  the 
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continuance  of  such  unsafe  attachment  thereafter  up  to 
the  time  of  the  accident. 

It  should  be  borne  in  mind  that  in  this  instance  the 
work  was  not  undertaken  by  the  city,  nor  was  it  appar- 
ently dangerous  in  itself.  It  was  proper  to  permit  the 
streets  to  be  used  by  the  Brush  company  for  the  purpose 
of  lighting  the  city  with  electricity.  Aside  from  the  al- 
leged actual  notice  on  part  of  appellant,  that  the  wire 
when  erected  was  attached  to  said  unsafe  tree,  nothing  is 
shown  which  would  indicate  that  the  wire  was,  or  would 
likely  become,  an  obstruction.  The  distinction  which 
exists  between  a  work  undertaken  by  a  municipal  cor- 
poration itself  and  work  undertaken  by  another  should 
be  kept  in  view. 

Whatever  our  views  of  the  question  under  considera- 
tion might  have  been  as  an  original  proposition,  we  are 
constrained  under  the  decision  of  the  Supreme  Court  to 
hold  each  paragraph  of  the  complaint  sufficient.     The 
demurrer  concedes  the  truth  of  the  averments  relative  to 
notice,  on  the  part  of  appellant,  of  the  alleged  negligence 
of  the  company  in  the  erection  of  the  wire,  across  the 
^^i^et,  in  the  unsafe  condition  described  in  the  complaint, 
^nd  as  the  result  of  which  negligence  the  injury  occurred. 
W'ith.  actual  notice  or  knowledge  of  such  negligence  and 
^  ^r-olossness  of  the  company  in  fastening  the  wire  to  an 
^s^oxire  and  decayed  tree,  in    the   unsafe  manner  de- 
^^^^^^l>^d,  it  was  the  duty  of  appellant,  under  the  authori- 
i^^     <^ited,  to  have  given  the  subject  proper  attention,  and 
1^  ^*-"ve  exercised  at  least  reasonable  diligence  in  having 

^^'^"ire  removed  or  safely  secured,  and  suffering  the 
^*^""^^*^**S':«iuation  thereof  for  nine  months,  in  the  negligent 
K      ^^  unsafe    manner    described,  renders   the  appellant 

^.^^-'-'^  under  the  circumstances  stated  in  the  complaint. 
)^  *^  «re  is  evidence  tending  to  show  that  on  the  after- 

^^^^^^•==^    of  Friday,  October  19th,  1888,  there  was  a  wind 
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and  rain  storm,  during  which  the  tree  in  question  was 
blown  down,  and  that  as  appellee  was  returning  to  his 
home,  perhaps  an  hour  thereafter,  he  fell  over  the  wire 
and  was  injured.  The  testimony  as  to  whether  appellee 
fell  or  was  injured,  is,  it  is  true,  conflicting.  In  fact  all 
the  witnesses  who  saw  the  appellee  on  that  occasion,  ex- 
cept himself,  say  that  he  did  not  trip  or  fall,  but  that 
when  he  reached  the  wire  he  discovered  it  was  there,  and 
that  the  appellee,  with  the  assistance  of  his  neighbors, 
then  and  there  cut  and  removed  it.  That  the  heavy  wind 
blew  the  tree  down  does  not  seem  to  have  been  contro- 
verted, and  that  the  wire  was  removed  on  the  evening  of 
the  19th  appears  to  be  conceded.  In  this  connection  we 
pause  to  remark  that  appellee  concedes  he  said  nothing 
to  either  his  family  or  any  one  else  on  that  evening  con- 
cerning his  fall  or  injury.  The  evidence  is,  however,  in 
several  respects  contradictory,  and  where  there  is  any 
evidence  in  the  record  favorable  to  appellee  he  is  entitled 
to  the  benefit  thereof,  on  this  appeal,  without  reference 
to  any  conflict,  and  regardless  of  the  weight  of  such  evi- 
dence. 

There  is  no  allegation  in  the  complaint  that  appellant 
suffered  or  permitted  the  wire  to  remain  down  or  across 
the  sidewalk  an  unreasonable  length  of  time.  In  fact, 
there  is  no  claim  either  in  the  complaint  or  evidence  that 
appellant  had  any  knowledge,  prior  to  its  removal,  that 
the  wire  was  down.  Neither  is  it  alleged  that  the  defect  in 
the  street, mentioned  in  the  second  paragraph,was  a  proxi- 
mate or  contributing  cause  of  appellee's  injury.  The 
theory  of  the  appellee,  on  which  the  cause  was  tried  in 
the  court  below,  seems  to  have  been,  except  as  indicated 
in  instructions,  that  said  Brush  company,  vnth  knowledge 
of  appellant f  negligently  and  carelessly  attached  the  guy 
wire  to  a  dead  and  insecure  tree,  and  that  therefore  ap- 
pellant was  responsible  for  such  negligence  of  said  com- 
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pany,  and  should  respond  in  damages  for  the  injuries 
sustained  by  appellee  in  falling  over  the  wire  when  down 
across  the  sidewalk  on  that  evening. 

Doctor  Washburne,  who  was  the  family  physician  of 
appellee,  and  who  treated  him  professionally,  both  before 
and  after  the  alleged  injury,  testified,  as  a  witness  on  the 
trial,  in  behalf  of  appellee,  that  he  was,  and  for  ten  years 
had  been,  a  m,ember  of  the  city  council  of  Lafayette,  and 
that  the  guy  wire  was  fastened  to  a  hickory  tree  in  the 
commons.  He  states  that  he  saw  the  tree  while  it  was 
lying  on  the  ground  a  day  or  two  after  the  accident.  He 
also  testified  that  the  tree  was  ten  inches  in  diameter,  and 
that  it  was  green  in  both  branches  and  body,  "down  to 
within  just  above  the  ground  a  piece,'*  and  that  the  tree 
bore  hickory  nuts  the  year  before. 

We  quote  the  greater  part  of  his  testimony  as  follows: 

**Were  you  present  when  the  Brush  Electric  Lighting 
Company  fastened  its  guy  wire  to  this  tree,  running  it 
from  the  pole  to  the  tree? 

"I  was  not. 

"Do  you  know  how  long  had  this  guy  wire  been  run 
from  this  pole  to  this  tree  in  question? 

"I  don't  know. 

"You  may  state,  so  far  as  you  have  any  knowledge  of 
its  existence  there,  how  long  it  had  been  before  this  20th 
of  October,  1888. 

"I  have  no  knowledge  of  the  length  of  time;  I  don't 
know  anything  at  all  about  it. 

"You  practice  medicine  a  good  deal  all  over  that  part 
of  the  city,  don't  you? 

"I  am  over  that  part  of  the  city  quite  often;  yes,  sir. 

"And  in  passing  along  you  had  noticed  the  wire  run- 
ning from  the  pole  to  this  tree,  had  you? 

"I  had  observed  the  wire;  yes,  sir. 
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''How  long,  now,  before  the  time  this  accident  is  al- 
leged to  have  occurred  had  it  been  since  you  observed  it? 

**I  couldn't  say. 

''State  whether  or  not  it  was  for  a  considerable  time  or 
only  a  short  time? 

"I  couldn't  say  the  period  of  time,  but  it  was  before 
this  accident  or  the  tree  blew  down. 

'  'Well,  was  it  several  years  or  several  months,  or  what 
was  it? 

"I  remember  seeing  this  wire  attached  to  the  tree,  and 
that  is  all  I  can  say.  As  regards  the  period  of  time  prior 
to  the  time  the  tree  blew  down,  I  don't  know. 

"It  was  sometime  before,  was  it? 

"Sometime  before  that;  how  long  I  wouldn't  under- 
take to  say. 

"Can  you  state  whether  it  was  two  or  three  months 
before? 

"Yes,  it  was  two  months  before;  how  much  longer  I 
don't  know." 

He  also  testified  that  a  fire  had  been  built  on  one  side 
of  the  tree  several  years  before  by  his  son,  and  that  one- 
half  of  it  had  been  burnt  off,  but  whether  he  noticed  this 
fact  prior  to  accident  is  not  clear,  and  that  the  inside  of 
the  tree  was  dead  and  decayed  and  the  outside  was  ap- 
parently green,  at  the  time  of  the  accident. 

Other  witnesses  testified  that  fires  had  been  built  at 
and  around  said  tree  several  times  after  the  wire  was 
fastened  thereto,  and  prior  to  the  time  it  blew  down. 

As  to  when  and  under  what  circumstances  Doctor 
Washburne  observed  the  condition  of  the  tree  prior  to 
the  alleged  accident  does  not  appear,  except  as  indicated 
in  his  testimony,  to  which  reference  has  been  made.  It 
appears,  however,  that  he  had  seen  the  tree  and  knew  a 
fire  had  been  built  there  several  years  before,  and  that 
one  side  of  the  tree  was  burned;  that  the  tree  bore  hick- 
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ory  nuts  the  year  before,  and  that  "the  body  of  the  tree 
was  green  (and  the  branches  were  green),  with  the  ex- 
ception of  down  close  to  the  ground,''  and  that  he  knew 
the  guy  wire  was  fastened  thereto,  but  it  is  not  shown, 
except  inferentially,  that  he  knew  at  any  time  prior  to 
the  accident  that  the  tree  was  insecure  or  decayed,  except 
the  burn  near  the  ground. 

In  fact  we  have  referred  to  the  sole  and  only  evidence, 
to  which  dur  attention  has  been  called,  or  which  we  have 
observed,  tending  to  show  any  knowledge  on  the  part  of 
appellant,  in  relation  to  the  fastening  of  the  guy  wire  to 
the  tree,  or  of  its  continuance  prior  to  the  19th  of 
October,  1888,  and  there  is  no  evidence  whatever  in  the 
record,  tending  to  prove  that  the  city  had  any  knowledge, 
at  any  time,  of  tte  condition  of  the  tree,  except  the 
testimony  of  Doctor  Washburne. 

It  is  insisted  'Hhat  appellee  has  wholly  failed  to  show 
that  there  is  a  particle  of  evidence  to  sustain  the  very 
essential  fact  that  the  city  knew,  at  the  time  the  guy  wire 
was  attached  to  the  tree,  that  the  tree  was  dead,  decayed 
and  rotten.  This  is  the  basis  of  both  paragraphs  of  the 
complaint.'' 

It  is  conceded  that  there  is  a  variance  between  the  alle- 
gations and  the  proof,  in  this,  that  the  evidence  fails  to 
show  that  appellant  had  such  knowledge  ''at  the  very 
time  it  was  so  fastened." 

It  is  insisted,  however,  by  counsel  for  appellee,  that 
under  all  the  surrounding  circumstances  disclosed  by  the 
evidence,  appellant  had  constructive  knowledge  of  the 
alleged  negligence  of  the  company  and  unsafe  condition 
of  the  wire,  a  sufficient  length  of  time  to  have  remedied 
the  defect  as  to  the  street,  before  the  happening  of  appel- 
lee's injuries.  In  this  view  we  can  not  concur.  The 
tree  was  on  the  commons,  which  belonged  to  private  par- 
ties, and  was  some  distance  from  the  street.     There  was 
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nothing  in  the  appearance  of  the  wire  to  indicate  that  it 
waa  in  any  manner  unsafe.  In  the  absence  of  actual 
knowledge  or  notice  as  to  the  condition  of  the  tree,  it 
does  not  appear  that  anything  could  be  observed  from 
the  street,  indicating  that  it  was  rotten  or  unsafe. 

The  variance  referred  to,  however,  will  not  justify  a 
reversal  of  the  judgment  of  the  trial  court,  if,  as  insisted 
by  counsel  for  appellee,  the  evidence  fairly  tends  to  prove 
such  actual  kjwwledge  on  the  part  of  appellant,"  as  to  the 
alleged  negligence  of  the  company  and  the  unsafe  con- 
dition of  the  wire  for  such  period  prior  to  the  accident  as 
would  have  given  appellant  a  reasonable  time  in  which 
to  have  taken  the  necessary  steps  to  remove  or  safely  se- 
cure the  wire.     Steinke  v.  Bentley,  6  Ind.  App.  663. 

The  evidence  relative  to  such  notice  or  knowledge  on 
the  part  of  appellant,  and,  also,  in  reference  to  other  ma- 
terial points  in  the  case,  is  not  satisfactory,  but  there  was 
evidence  tending  to  show  that  Dr.  Washburne  knew  the 
tree  had  been  burned,  at  least  partly  away,  several  years 
prior  to  the  time  in  question,  and  that  one  end  of  the 
guy  wire  was  fastened  to  the  tree  at  least  two  months 
,  prior  to  the  accident.  In  view  of  all  the  facts  and  cir- 
cumstances which  appear  in  the  record,  we  can  not  say 
there  was  an  entire  failure  of  proof  on  this  proposition, 
or  as  to  the  alleged  injury.  There  was  no  evidence  in 
support  of  the  allegation  in  relation  to  the  hole  in  the 
gutter,  or  that  the  tree  fell  from  its  own  weight  and  the 
strain  of  said  guy  wire. 

Complaint  is  made  of  the  third  instruction  given  by 
the  court  at  request  of  appellee,  in  substance  and  to  the 
effect  that  if  the  city  knew  the  sidewalk  was  obstructed 
a  reasonable  time  before  the  happening  of  the  injury,  the 
city  was  liable  for  the  injury  occasioned  by  such  obstruc- 
tion. T]jere  was  no  evidence  whatever  tending  to  show 
that  appeUant,  prior  to  the  alleged  injury,  had  any  knowl- 
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edge  of  the  fact  that  the  wire  was  down  or  across  the 
sidewalk.  The  instruction  was  not  applicable  to  either 
the  issues  or  the  evidence. 

The  same  objection  is  urged  to  the  fourth  instruction, 
but  it  is  insisted,  by  counsel  for  appellee,  that  ^'if  they 
were  not  relevant,  as  counsel  contend,  the  giving  of  them 
is  no  cause  for  reversal,  for  the  reason  that  it  clearly  ap- 
pears that  no  harm  could  have  resulted  to  appellant 
therefrom/' 

When  the  evidence  clearly  justifies  the  verdict,  and  it 
appears  to  the  Appellate  Court  th,at  the  merits  of  the 
cause  have  been  fairly  tried  and  determined  in  the  court 
below,  the  giving  of  irrelevant  and  erroneous  instruc- 
tions, where  it  is  clear  that  such  instructions  have  done 
no  injury,  constitutes  harmless  error,  for  which  the  judg- 
ment of  the  trial  court  will  not  be  reversed.  Section 
658,  R.  S.  1881.  Felkner  v.  Scarlet,  29  Ind.  154;  Gar- 
rigan  v.  Dickey,  1  Ind.  App.  421. 

Absolute  accuracy  and  perfection  can  not  be  obtained, 
ordinarily,  in  all  the  stages  of  an  important  trial.  It  is, 
therefore,  not  enough  to  reverse  a  judgment,  that  the 
court  below  committed  some  error  in  the  course  of  a 
cause.  Errors  which  have  no  effect  oi^  the  verdict  occur 
in  the  proceedings  and  trial  of  almost  every  cause  before 
a  jury.  Appellate  courts  are  not  created  to  either  reverse 
or  afiSrm  judgments,  but  are  organized  and  maintained  as 
a  part  of  the  judicial  system,  the  administration  of  which 
is  intended  and  calculated  to  secure  to  parties  involved 
in  litigation  their  substantial  rights,  freely  and  without 
purchase,  completely  and  without  denial,  speedily  and 
without  delay,  but  where  error  is  shown  to  have  occurred 
in  the  trial  court  which  it  appears  was  probably  preju- 
dicial to  appellant,  it  is  the  duty  of  the  Appellate  Court 
to  reverse  the  judgment.  Practically,  more  or  less  delay 
Vol.  8—15 


226         APPELLATE  COURT  OF  INDIANA, 

The  City  of  Lafayette  v,  Ashby. 

in  judicial  proceedings  is  unavoidable,  and,  moreover, 
correct  results  can  not  always  be  secured.  Notwith- 
standing painstaking  investigation  and  careful  consid- 
eration, unimportant  errors  will  occasionally  be  deemed 
prejudicial,  and  now  and  then  hurtful  rulings  may  be 
considered  harmless.  There  is  not  so  much  uncertainty 
in  the  general  principles  of  the  law  or  the  rules  of  prac- 
tice, but  the  difficulty  in  the  practical  enforcement  of 
these  principles  and  rules  in  and  by  an  Appellate  Court 
oftentimes  is  in  determining  what  errors  in  the  trial 
court  were  probably  influential  on  the  result.  So  it  is 
in  this  case.  For  instance,  in  the  fourth  instruction  re- 
ferred to,  without  any  reference  to  whether  the  obstruc- 
tion had  remained  in  the  street  under  such  circumstances 
and  for  such  length  of  time  as  to  make  it  the  duty  of  the 
city  to  take  notice  of  the  existence  thereof,  the  jury  were 
told  that  appellant  was  liable  if  the  city,  "by  the  use  of 
ordinary  and  reasonable  diligence,  might  have  known  of 
such  obstruction  a  reasonable  time  before  the  occurrence 
of  said  alleged  injury.''  Whatever  may  be  said  con- 
cerning the  instruction,  it  certainly  was  not  pertinent  to 
any  issue  in  the  case.  Whether  the  instruction  had  any 
effect  on  the  result,  prejudicial  to  appellant,  the  court 
can  not  say.  We  can  only  theorize,  speculate  and  in- 
dulge in  presumptions  and  probabilities  in  relation 
thereto.  The  rule  is  that  instructions  of  the  court  must 
be  applicable  to  the  issues.  Myers  v.  Moore,  8  Ind.  App. 
226  (227). 

Counsel  for  appellant  insist  that  the  court  erred  in  re- 
fusing to  give  to  the  jury  instructions  numbered  six, 
seven,  and  ten,  asked  by  defendant. 

The  substance  of  the  tenth  instruction  was  that  the 
jury,  in  determining  the  weight  and  credibility  of  the 
appellee's  testimony  in  relation  to  whether  he  tripped 
and  fell  over  the  wire,  as  claimed  by  him,  had  the  right 


MAY  TERM,  1893.  227 

The  City  of  Lafayette  v,  Ashby. 

to  take  into  consideration  his  conduct  immediately  fol- 
lowing the  alleged  accident,  together  with  the  other  evi- 
dence in  the  case. 

It  is  contended  by  counsel  for  appellee  that  the  use  of 
the  word  "duty*'  in  the  instruction,  in  this  connection, 
namely,  "it  is  your  duty  to  look  into  his  conduct,"  etc., 
renders  the  instruction  improper.  Unruh  v.  State,  ex  reL, 
105  Ind.  117. 

Under  the  facts  and  circumstances  disclosed  by  the 
evidence  in  this  case,  the  reasoning  in  the  case  last  above 
cited  is  not  applicable,  and  does  not  sustain  the  objection 
urged  to  the  instruction  in  question.  Robertson  v.  Mon- 
roe, 7  Ind.  App.  470,  and  authorities  there  cited. 

In  our  opinion,  the  instruction  was  a  proper  one  to 
have  been  given  to  the  jury.  It  correctly  states  the  law 
applicable  to  the  evidence  on  that  branch  of  the  case. 
It  does  not  necessarily  follow,  however,  that  the  refusal 
to  give  such  correct  and  pertinent  instruction  constitutes 
reversible  error. 

The  fifth,  sixth,  and  seventh  instructions  asked  by  ap- 
pellant are  as  follows: 

"5.  If  you  find  from  the  evidence,  that  the  tree  to 
which  said  guy  wire  was  attached  was  rendered  insecure 
by  reason  of  its  having  been  set  fire  to  sometime  after 
the  guy  wire  had  been  attached  to  it,  then  I  instruct  you 
that  the  plaintiff  can  not  recover  unless  the  defendant 
had  knowledge  or  notice  of  such  insecurity  of  said  tree, 
or  unless  such  insecurity  had  existed  for  such  a  length 
of  time  before  the  alleged  accident  that  the  city  author- 
ities, under  the  circumstances  disclosed  in  the  evidence, 
by  the  exercise  of  reasonable  care,  should  have  known 
of  its  existence. 

"6.  If  you  find  from  the  evidence  that  the  tree  to 
which  the  guy  wire  is  alleged  to  have  been  attached  was 
rendered  insecure  by  reason  of  fires  having  been  made 
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against  it  after  the  time  said  tree  was  observed  by  the 
witness  Washburne,  and  that  prior  thereto  said  tree  was 
a  reasonably  secure  tree  to  which  to  attach  a  guy  wire 
for  the  purposes  alleged  in  the  complaint,  then  I  instruct 
you*  that  knowledge  on  the  part  of  the  witness  Wash- 
burne of  the  prior  condition  of  said  tree  would  not,  alone, 
am6unt  to  a  knowledge  or  a  notice  on  the  part  of  the  de- 
fendant of  the  insecurity  of  said  tree  at  the  time  of  the 
alleged  accident. 

'*7.  In  determining  the  question  whether  the  defend- 
ant should  have  had  notice  of  the  insecurity  of  said  tree  to 
which  said  guy  wire  was  attached,  prior  to  the  alleged 
accident,  you  should  take  into  consideration,  with  the 
other  evidence  in  the  cause,  the  distance  of  said  tree  from 
a  public  street,  the  character,  location  and  visibility  of 
the  defect  or  burn,  if  any,  which  rendered  said  tree  in- 
secure, and  the  likelihood  of  its  having  been  observed 
by  any  of  the  city  authorities  prior  to  the  alleged  acci- 
dent/' 

In  the  language  of  Niblack,  C.  J.:  "As  applicable 
to  the  facts  of  this  case,''  we  see  no  objection  to  the  sixth 
instruction.      Wiseman  y,  Wiseman,  89   Ind.  479  (483). 

The  fifth  instruction,  which  was  given,  does  not  em- 
brace all  of  the  material  and  pertinent  parts  of  the  sixth 
instruction,  which  was  refused.  In  view  of  the  fact  that 
there  were  no  circumstances,  aside  from  the  knowledge 
of  Dr.  Washburne,  in  regard  to  the  condition  of  the  tree, 
tending  to  show  that  appellant  might  have  known  of  the 
insecure  condition  of  the  wire,  prior  to  the  accident,  the 
fifth  instruction,  to  say  the  least  of  it,  stated  the  law, 
under  the  issues  and  the  evidence,  on  the  proposition 
contained  in  the  conclusion  thereof,  fully  as  favorable 
as  appellee  was  entitled  to.  If,  in  fact,  the  tree  was 
rendered  unsafe  by  reason  of  the  burning  thereof  af- 
ter the  time  Dr.  Washburne  observed  it,  the  sixth  in- 
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struction  should  have  been  given  in  connection  with  the 
other  instructions. 

The  seventh  instruction  was  also  refused. 

The  general  statement  of  an  abstract  legal  rule,  al- 
though accurately  stated,  can  not,  in  all  cases,  be  prop- 
erly embodied  in  an  instruction.  A  party,  however,  has 
a  right  to  have  specific  instructions  applying  to  the  facts 
of  the  particular  case  as  developed  by  the  evidence. 
JJni'uh  V.  StatBy  ex  rel.,  supra;  Hipes  v.  State,  73  Ind.  39; 
Elliott's  App.  Proced.,  section  706. 

The  theory  of  each  paragraph  of  the  complaint  was 
that  the  wire  was  originally  negligently  attached,  by 
said  Brush  company,  to  the  decayed  and  insecure  tree, 
vnth  the  knowledge  of  appellant,  but  the  instructions  given 
by  the  court  at  the  request  of  appellee  were  in  substance 
and  to  the  effect  that  (without  any  knowledge  on  the 
part  of  appellant  either  in  relation  to  the  original  inse- 
cure attachment  or  to  the  continuation  thereof  in  an  un- 
safe condition),  the  appellant  was  liable,  "if,  by  the  ex- 
ercise of  ordinary  or  reasonable  diligence,"  the  city  might 
have  known  of  such  negligence,  on  the  part  of  the  com- 
pany, several  months  before  the  happening  of  the  acci- 
dent in  question. 

It  is  true,  as  contended  by  counsel  for  appellant,  that 
a  complaint  must  proceed  on  a  single  definite  and  dis- 
tinct theory.  First  NaVl  Bank,  etc.,  v.  Root,  107  Ind. 
224.  And  that  the  instructions  must  be  applicable 
thereto.     Myers  v.  Moore,  supra. 

These  rules  should  be  construed  and  applied  in  the 
spirit  which  underlies  the  code.  Sections  391,  392,  393, 
R.  S.  1881. 

But  conceding,  without  deciding,  that  the  instructions 
so  given  by  the  court,  at  request  of  appellee,  to  the  jury, 
relative  to  constructive  notice  on  the  part  of  the  appel- 
lant of  the  alleged  negligence  of  said  company,  correctly 
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state  the  law  applicable  to  the  case,  then  the  seventh  in- 
struction asked  by  appellant  under  the  circumstances  of 
this  case  should  have  been  given. 

It  is  not  necessary  to  decide  whether,  if  appellee's  in- 
structions, of  which  complaint  is  made,  had  not  been 
given,  or  if  appellant's  instructions  which  were  refused 
had  been  given  along  with  them,  or  whether  if  all  of  the 
instructions  in  question  had  been  refused,  there  would 
have  been,  in  any  such  event,  reversible  error  in  the 
record.  It  is  sufficient  to  say  that  in  the  view  we  have 
taken  of  the  case,  any  one  of  the  errors  which  we  have 
hereinbefore  mentioned,  standing  alone,  may  have  been 
harmless,  but  when  the  entire  case,  as  presented  by  the 
record,  is  examined  and  considered  as  a  whole,  we  can 
not  say  it  appears  "to  the  court  that  the  merits  have 
been  fairly  tried  and  determined  in  the  court  below,"  or 
that  the  errors  referred  to  do  "not  affect  the  substantial 
rights"  of  appellant.  Sections  398,  658,  R.  S.  1881; 
Elliott's  App.  Proced.,  sections  594,  632. 

This  case  does  not  come  within  the  rule  that  where  the 
record  affirmatively  shows  that  the  verdict  is  right  upon 
the  evidence  the  judgment  will  not  be  reversed  because 
the  court  erred  in  the  instructions  given  to  the  jury,  or 
for  error  in  refusing  to  give  instructions.  Woods  v. 
Board,  etc.,  128  Ind.  289  (292). 

An  appellate  court,  in  the  light  of  the  observation  and 
experience  of  nisi  prius  courts  and  of  the  members  of  the 
profession  who  have  had  an  extensive  and  long  con- 
tinued practice  in  the  trial  of  causes  before  juries,  may, 
and  ordinarily  will,  assume  that  the  giving  of  merely 
irrelevant  or  slightly  inaccurate  instructions  do  not  have 
any  controlling  influence  on  the  result,  and  therefore  the 
presumption  in  such  cases  is  that  a  just  conclusion  was 
reached  in  the  trial  court  (and  this  rule  may  apply  in 
some  case  where  the  instructions  are  more  radically  er- 
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roneouSf  and  also  where  correct  and .  pertinent  instruc- 
tions are  refused),  but  where  the  evidence  is  so  unsatis- 
factory on  the  vital  points  in  the  case  as  to  render  it  ex- 
tremely doubtful,  in  the  mind  of  the  court,  whether  the 
verdict  was  right,  while  it  is  true  the  court  will  not 
weigh  the  evidence,  it  will,  where  there  is  such  error  in 
the  record  as  is  shown  to  exist  in  this  case,  proceed  oa 
the  theory  that  the  errors  were  hurtful. 

In  this  case  the  record  discloses,  in  the  opinion  of  the^ 
court,  under  the  facts  and  circumstances  to  which  we- 
have  called  attention,  such  prejudicial  error  in  the  giv^ 
ing  and  refusing  of  instructions,  on  account  of  which, 
for  the  reasons  indicated,  the  judgment  of  the  court  be- 
low is  reversed,  with  instructions  to  grant  a  new  trial. 

Filed  May  28, 1893. 

Concurring  Opinion. 

Bbinhabd,  J. — I  concur  in  the  result,  but  think  the 
judgment  ought  to  be  reversed  on  the  evidence  also.  In 
my  judgment,  there  is  no  evidence  tending  to  show  any 
knowledge  of  the  unsafe  condition  of  the  tree.  It  is  not 
shown  at  what  particular  time  Dr.  Washburne  discov- 
ered that  the  tree  had  been  scorched,  nor  does  it  appear 
that  he  knew  the  extent  to  which  it  had  been  injured. 
It  was  the  duty  of  the  appellee  to  prove  knowledge  of  the 
defective  condition,  in  the  city. 

PUed  May  23, 1893. 

On  Petition  for  a  Rehearino. 

Pbb  Curiam. — Counsel  for  appellant  has  filecf  a  peti- 
tion for  a  rehearing,  in  which  he  urges  that  the  justice 
of  the  cause  requires  that  it  should  be  remanded  with  in- 
structions to  the  court  below  to  render  judgment  for  ap- 
pellant. Section  660,  R.  S.  1881;  2  Works'  Practice, 
p.  138. 
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The  majority  of  the  court  is  of  the  opinion  that  there 
was  some  evidence  at  least  in  support  of  the  verdict  on 
every  material  point  in  issue.  The  jury  were  the  ex- 
clusive judges  of  the  credibility  and  weight  of  the  evi- 
dence, and,  therefore,  the  court  would  not  reverse  the 
judgment  of  th,e  court  below  because  of  the  insufficiency 
of  the  evidence  to  sustain  the  verdict,  with  instructions 
to  render  judgment  for  appellant. 

Counsel  for  appellee  earnestly  insist  that  a  rehearing 
should  be  granted  on  the  ground  that  the  errors  in  giv- 
ing and  the  refusal  to  give  the  instructions,  as  stated  in 
the  original  opinion,  were  harmless. 

In  this  contention,  the  majority  of  the  court  do  not 
agree  with  counsel.  The  court  is  not  able  to  say,  in  this 
case,  that  the  record-  so  clearly  and  affirmatively  shows 
that  the  verdict  is  right  updn  the  evidence  as  to  render 
the  errors  referred  to  in  the  original  opinion  harmless. 

Each  of  the  petitions  for  a  rehearing  is  therefore  over- 
ruled. 

Filed  Nov.  24, 1893. 


No.  699. 
KooNS  V,  Cluggish  et  al. 

Streets  and  Alleys. — Improvement  Lien. — Complaint ,  Sufficiency  of, — 
Statute  Repealed,— Act  of  1869.— Act  of  2555.— Where  the  theory 
of  a  complaint  for  the  foreclosure  of  a  lien  alleged  to  have  accrued 
by  reason  of  certain  street  improvements,  was  that  the  contract  was 
made  and  work  performed  under  the  act  of  1869,  relating  thereto, 
the  complaint  was  insufficient  on  demurrer,  the  contract  having 
been  made  and  work  performed  under  the  act  of  1889,  relating  to 
the  same  subject  and  repealing  the  former  act. 

From  the  Henry  Circuit  Court. 

J.  Brown  and  W.  A.  Broioriy  for  appellant. 

M.  E.  Forkner  and  W,  E.  Jeffrey^  for  appellees. 
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Davis,  J. — In  and  prior  to  April,  1891,  the  appellant 
was  the  owner  of  a  parcel  of  land  containing  one  acre 
situate  in  the  town  of  Mooreland,  Henry  county,  In- 
diana. The  street  on  which  said  real  estate  fronts,  was 
improved  during  that  year  by  appellees  as  contractors, 
under  order  of  the  board  of  trustees  of  said  town.  The 
assessment  against  appellant's  real  estate,  on  account  of 
said  improvement,  amounted  to  $61.56.  The  descrip- 
tion indicates  that  the  real  estate  was  unplatted  and  ex- 
tended back  more  than  one  hundred  and  fifty  feet. 

We  have  not  deemed  it  necessary  to  set  oul  the  sub- 
stance of  the  averments  in  the  complaint.  Suffice  it  to 
say  the  theory  of  the  complaint  is  that,  by  reason  of  the 
improvement  of  the  street,  under  the  provisions  of  the 
act  of  1869,  appellees  acquired  a  lien  on  all  of  said  real 
estate,  and  that  they  were  entitled  to  a  foreclosure  of  the 
lien  against  the  real  estate,  and  to  personal  judgment 
against  appellant. 

It  is  not  necessary  to  consider  or  discuss,  at  this  time, 
the  question  whether  appellees,  under  the  act  of  1869, 
were  entitled  to  personal  judgment.  The  record  dis- 
-closes  that  there  was  no  foreclosure  of  the  lien,  and  that 
personal  judgment  was*  rendered  against  appellant  for 
the  amount  of  the  assessment.  This  appears  to  have 
been  4one  without  objection  or  exception. 

The  first  error  discussed  by  counsel,  is  that  the  court 
below  erred  in  overruling  appellant's  demurrer  to  the 
complaint. 

The  main  and  controlling  question  which  is  presented 
by  this  assignment,  for  our  consideration,  is  whether  the 
act  in  force  April  27th,  1869,  in  relation  to  the  improve- 
ment of  streets  in  towns,  was  repealed  by  implication  by 
the  act  providing  for  the  improvement  of  streets  in  cities 
and  towns  approved  March  8th,  1889,  p.  237. 

It  is  conceded,  by  counsel  for  appellees,  that  the  street 
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improvement,  which  forms  the  basis  of  this  action,  was 
made  under  the  act  of  1869.  Sections  3364,  3365  and 
3366,  R.  S.  1881. 

If  that  act  was  repealed  by  implication,  by  the  act  of 
1889,  the  complaint  is  insufficient.  Elliott's  Supp.,  sec- 
tions 812  to  822,  inclusive. 

The  act  of  1889  covers  the  whole  subject-matter  of  the 
former  law,  as  will  be  seen  by  a  comparison  of  the  two 
acts.  The  act  of  1869  required  a  petition  by  ''a  majority 
of  all  the  resident  owners,"  etc.     Section  3364,  supra. 

The  act*  of  1889  requires  a  petition  by  the  resident 
'^owners  of  two-thirds,"  etc.     Section  812,  supra. 
Under  the  act  of  1869  the  lien  of  the  assessment  at- 
|.  tached  to  the  entire  lot  or  tract  fronting  on  the  street, 

I  whether  platted  or  not.     Section  3365,  supra. 

On  the  failure  to  pay  such  assessment  it  was  provided, 
in  the  language  of  the  act,  that  the  contractor  *'may  im- 
mediately, by  suit  in  any  court  of  competent  jurisdic- 
tion, recover  against  such  owners  of  lots  or  parcels  of 
land  the  amount  of  such  estimate,"  and  further  provides 
for  the  sale  of  such  lot  or  tract  on  the  judgment.  Sec- 
1^  tion  3366,  supra. 

I  Under  the  act  of  1889,  the  lien  attaches  to  the  lots  or 

I  land  fronting  on  the  street,  but  as  to  the  improvement 

i  * 'along  or  through  any  unplatted  land"  the  lien  extends 

I  **back  to  the  distance  of  one  hundred  and  fifty  feet  from 

^  such  front  line"  only.     Section  814,  supra. 

^  Under  the  act  of  1869  there  was  no  lien  in  favor  of  the 

i  town.     The  lien  was  in  favor  of  the  contractor  alone. 

^  Section  3366,  supra. 

Under  the  act  of  1889  the  lien  is  in  favor  of  the  ''in- 
7^  corporated  town  and  contractor."     Section  814,  supra. 

I  The  owner  may  pay  the  whole  or  any  part  of  the  as- 

I  sessment  when  the  improvement  is  completed,  or,  on  fail- 
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ure  so  to  do^  the  amount  so  assessed  is  placed  on  the  tax 
duplicate.     Section  818,  supra. 

The  town  may  pay  for  the  improvement,  or  any  part 
of  it,  out  of  the  general  revenue  of  the  town.  Section 
816,  supra. 

Or,  the  town  may  issue  certificates  to  the  contractor, 
who  may  foreclose  {he  lien  and  collect  the  assessment. 
Sections  814  and  820,  supra. 

It  will  be  observed  that  the  act  of  1889  is  more  com- 
prehensive than  the  act  of  1869.  The  act  of  1869  does 
not  provide  for  any  notice  in  relation  to  either  the  pe- 
tition, improvements  or  assessment,  except  ^'advertising 
to  receive  proposals"  for  the  performance  of  the  work. 
Section  3364,  supra. 

The  act  of  1889  provides  for  notice  to  the  property- 
owners,  in  certain  contingencies  at  least,  before  the  im- 
provement is  made,  and  also  for  another  notice,  in  all 
cases,  after  the  completion  of  the  work  and  before  the 
assessment  is  made.  Sections  813,  818,  Elliott's  Supp.; 
Acts  1891,  p.  323,  section  2.  See  McEnsney  v.  Tovm  of 
Sullivan,  125  Ind.  407;  De  Puy  v.  City  of  Wabash,  133 
Ind.  336,  32  N.  E.  Rep.  1016. 

The  title  of  the  act  of  1889  contains,  among  other 
things,  the  following:  ''And  repealing  all  conflicting 
laws.'' 

The  only  act  prior  thereto  on  the  subject  of  improve- 
ment of  streets  in  towns  was  the  act  of  1869.  This  is  the 
only  law  which  could  have  been  in  conflict,  in  any  re- 
spect, as  to  improvement  of  streets  in  towns,  with  the 
act  of  1889.  The  Legislature  evidently  intended  the  act 
of  1889  as  a  substitute  for  the  act  of  1869.  The  provis- 
ions of  the  two  acts  are,  in  some  respects,  as  indicated  in 
the  foregoing  partial  review,  inconsistent  and  repug- 
nant. While  the  new  statute,  as  before  stated,  covers 
the  same  subject-matter  as  the  older  statute,  and  is  more 


236         APPELLATE  COURT  OF  INDIANA, 

Koons  V,  Claggish  et  al. 

specific  and  comprehensive,  the  provisions  in  the  later 
act  which  are  inconsistent  with  or  different  from  the 
provisions  of  the  former  act,  can  not,  in  our  opinion,  be 
so  reconciled  as  to  permit  both  to  stand. 

In  this  connection,  the  statement  of  Judge  Coffby  is 
applicable:  * 'Underlying  all  the  rules  for  the  construc- 
tion of  statutes  is  the  cardinal  and  general  one,  that  in 
construing  a  statute  the  court  will  seek  to  discover  and 
carry  out  the  intention  of  the  Legislature  in  its  enact- 
ment. In  the  search  for  that  intention,  the  court  will 
look  to  each  and  every  part  of  the  statute;  to  the  circum- 
stances under  which  it  was  enacted;  to  the  old  law  upon 
the  subject,  if  any;  to  the  other  statutes  upon  the  same 
subject  or  relative  subjects,  whether  in  force  or  repealed; 
to  contemporaneous  legislative  history,  and  to  the  evils 
and  mischiefs  to  be  remedied."  Barber j  etc.,  v.  Edger- 
ton,  125  Ind.  455. 

Also,  we  quote  the  pertinent  language  of  Judge 
NiBLACK,  in  another  case:  *'It  is  true,  as  insisted,  that 
repeals  by  implication  are  not  favored  in  the  construc- 
tion of  statutes.  *  *  *  It  is,  nevertheless,  a  well- 
recognized  rule  of  statutory  construction, that  where  a  new 
statute  covers  the  subject-matter  of  an  older  statute,  and 
contains  some  provision  or  provisions  inconsistent  with, 
or  different  from  it,  the  new  statute  operates  as  an  im- 
plied repeal  of  the  older  one."  Crowell  v.  Jaqua,  114 
Ind.  246. 

The  rule  is  thus  stated  in  Water  Works  Co.  v.  Burkhart, 
41  Ind.  364  (383):  ''It  must  appear  that  the  subse- 
quent statute  revised  the  whole  subject-matter  of  the 
former  one,  and  was  evidently  intended  as  a  substi- 
tute for  it,  or  that  it  was  repugnant  to  the  old  law.  In 
other  words,  it  must  appear  that  it  was  the  intention  of 
the  law  makers  to  repeal  the  former  law.     When  that 
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appears,  the  will  of  the  law  makers  is  just  as  manifest  as 
if  it  had  been  shown  by  express  words." 

We  think  it  is  clear  that  the  purpose  of  the  act  of 
1889  was  to  prescribe  a  comprehensive  and  uniform  sys- 
tem of  procedure  for  the  improvement  of  streets  in  cities 
and  towns,  and  that  the  Legislature  intended  that  the  pro- 
visions thereof  should  be  a  substitute  for  the  former  act, 
and  that  all  laws  in  conflict  therewith  should  be  re- 
pealed. Therefore,  when  the  principles  enunciated  in 
the  cases  cited  are  applied,  we  are  of  the  opinion,  after 
careful  consideration  and  mature  reflection,  that  the  act 
of  1869  was  repealed,  by  implication,  by  the  act  of  1889. 

This  conclusion  is,  as  we  construe  it,  in  harmony  with 
the  reasoning  of  Judge  Elliott  in  the  case  of  Robinson 
V.  Rippey,  111  Ind.  112,  relied  on  by  counsel  for  appel- 
lee. 

In  that  case  it  was  insisted  that  the  gravel  road  law  of 
March  3,  1877,  was  repealed  by  the  act  of  April  8,  1885, 
p.  162,  but  in  the  latter  act  there  was  the  following 
proviso:  ''This  act  is  not  intended  to  repeal  any  law 
now  in  force  for  the  construction  of  gravel  or  macadam- 
ized roads.'' 

It  was  there  held  ''that  the  enactment  of  the  new  stat- 
ute covering  the  whole  subject  is  an  expression  of  an  in- 
tention to  repeal  the  old  law,''  but  that  the  rule  did  not 
apply  where  it  was  unequivocably  asserted  in  the  act 
that  there  was  no  intention  to  repeal  the  old  law.  In 
this  case  the  act  of  1889  not  only  covers  the  whole  sub- 
ject, but  there  is  in  addition  the  intention  expressed  in 
the  title,  for  whatever  it  may  be  worth,  whether  much 
or  little,  that  all  conflicting  laws  were  repealed. 

"We  can  not  declare  that  the  law  of  1869  was  not  re- 
pealed by  the  act  of  1889,  without  ignoring  the  familiar 
rule,  above  stated,  "that  the  enactment  of  a  new  statute 
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covering  the  whole  subject  is  an  expression  of  an  inten- 
tion to  repeal  the  old  law,"  and  also  disregarding  the 
words  in  the  title  supporting  this  view. 

The  repeal  of  the  law  of  1869  by  the  act  of  1889,  by 
implication,  in  our  opinion,  which  we  state  in  the  lan- 
guage used  by  the  court  of  appeals  of  New  York,  "will 
not  operate  as  a  repeal,  so  as  to  affect  a  duty  accrued  un- 
der the  prior  law,  although  as  to  all  new  transactions 
the  later  law  will  be  referred  to  as  the  ground  of  obliga- 
tion. ''  In  re  Prime's  Estate,  32  N.  E.  Rep.  1091  ( 1093). 
See,  also,  People  v.  Wilmerding,  32  N.  E.  Rep.  1099. 

The  statutes  conferring  power  to  make  assessments  for 
street  improvements  are  strictly  construed.  Niklaue  v. 
Conkling,  118  Ind.  289. 

While  it  is  perhaps  true,  on  the  facts  stated  in  the 
complaint,  that  appellant,  having  received  the  benefits, 
should,  in  equity  and  good  conscience,  pay  for  the  im- 
provement, yet  the  court  can  not  make  contracts  for 
parties,  nor  create  a  legal  or  equitable  liability.  The 
courts  can  only  afford  the  remedy  where  the  right  exists 
by  reason  of  the  contract  or  conduct  of  the  parties,  or 
growing  out  of  some  statutory  enactment,  or  created  in 
some  other  recognized  manner.  The  interest  of  appel- 
lees should  have  admonished  them  to  ascertain  that  the 
proceedings  were  such  as  would  create  a  binding  obliga- 
tion 0!i  some  one  to  pay  for  the  work,  before  entering 
into  the  contract.  Kiphart  v.  Pittsburgh,  etc.,  R.  W.  Co., 
7  Ind.  App.  122. 

The  appellees  have  not,  and,  in  view  of  the  conclu- 
sions readied,  perhaps  can  not  bring  the  case  within  the 
rule  stated  in  Prezinger  v.  Harness,  114  Ind.  491,  and 
other  similar  cases. 

All  we  now  decide,  however,  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac« 
tion. 
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Judgment  reversed,  with  instructions  to  sustain  de- 
murrer to  complaint. 

Gavin,  C.  J.,  did  not  participate  in  the  decision  of 
this  case. 

Filed  June  23, 1893 ;  petition  for  a  lehearing  overruled  Nov.  23, 1893. 


No.  856. 

Thb  Bane  of  Wbstfield  v.  Inman  bt  al. 

Habmlesb  Ebbob. — Error  Cured  by  InstrucHon.Secovery. ^Pleading, 
BUI  of  Particulars. — In  an  action  on  account,  the  party  is  restricted, 
on  recovery,  to  the  items  designated  in  the  bill  of  particulars,  and 
where  evidence  of  items  not  so  included  is  given,  which  might  have 
been  embraced  in  the  verdict,  any<  error  which  otherwise  might 
have  occurred  will  be  deemed  cured  by  an  instruction  that  ''the  de- 
fendant would  not  be  entitled  to  a  verdict  a^nst  the  plaintiff  on 
any  item  not  included  in  such  bill  of  particulars." 

Evidence. — Subsidiary  or  Corroborative  Fact. — V^hen  the  principal 
fact  is  given  in  evidence  without  objection,  it  is  not  reversible  eiTor 
to  give  in  evidence  a  subsidiary  or  corroborative  fact. 

Inbtbuctions  to  Jury. — Items  of  Account. — Restricting  Consideration  of 
Jury. — Exclusiveness. — Erroneous. — ^Where  many  matters  are  given 
in  evidence,  among  which  are  several  hundred  items  of  account, 
conversations,  notes,  and  bank  checks,  without  objection,  an  instruc- 
tion which  singles  out  three  items  of  account  and  says,  ''these  are 
all  the  matters  proper  for  you  to  consider  in  arriving  at  a  conclu- 
sion as  to  whether  the  defendant  *  *  was  indebted  to  plaintiff  at 
the  date  of  the  execution  of  the  note  in  suit,  and  as  to  whether  the 
plaintiff  is  now,  in  fact,  indebted  to  the  defendant,"  is  erroneous, 
the  phrase,  ''these  are  all  the  matters,"  etc.,  conveying  the  idea  of 
exclusiveness,  i.  e.,  the  only  matters. 
Opinion  on  petition  for  rehearing  per  curiam. 

From  the  Hamilton  Circuit  Court. 

T.  J,  Kane,  T.  P,  Davis  and  A.  K,  Kane,  for  appel- 
lant. 

W.  R.  Fertig,  H.  J.  Alexander  and  W.  8.  Christian,  for 
appellees. 
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LoTZ,  J, — ^The  appellant  sued  the  appellees  upon  a 
promissory  note.  The  appellees  answered  jointly  that 
the  note  was  executed  without  any  consideration.  The 
appellee  Robert  C.  Inman  filed  a  separate  answer  of 
two  paragraphs.  The  first  paragraph  of  his  separate  an- 
swer alleged,  that  he  was  the  principal,  and  the  other 
appellees  were  his  sureties;  that  the  appellant  was,  at  the 
time  of  the  execution  of  the  note,  and  at  the  time  of  fil- 
ing his  answer,  indebted  to  him  in  the  sum  of  fifteen 
hundred  dollars  for  money  had  and  received  for  his  use, 
and  which  had  been  converted  to  the  use  of  appellant. 

The  second  paragraph  of  the  separate  answer  averred 
that  he  executed  the  note  as  principal,  for  an  alleged  over- 
draft; that  in  fact  there  was  no  overdraft,  but  that  by 
reason  of  divers  errors,  overcharges,  and  omissions  in  his 
account  as  a  customer  and  depositor  in  said  bank,  there 
was  fifteen  hundred  dollars  due  him,  for  which  he  prayed 
judgment.     A  bill  of  particulars  was  filed  with  each  of 
these  paragraphs,  in  which  certain  errors  were  specific- 
ally pointed  out,  and  it  was  also  stated  that  there  were 
other  errors  in  the  account,  which  appellee  was  then  un- 
able to  specify.     No  question  is  raised  as  to  the  suflfi- 
ciency  of  the  answer.     There  was  a  trial  by  jury,  and  a 
general  verdict  for  all  the  appellees  on  the  complaint, 
and  a  verdict  for  $1,076.92  in  favor  of    the  appellee 
Robert  C.  Inman,  on  his  separate  answers.     There  were 
no  interrogatories  submitted  to  the  jury.     Amotion  for 
a  new  trial  was  filed  and  overruled.     After  this  ruling, 
and  at  the  same  term  of  the  court,  appellant  filed  an- 
ot!ier  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.     The  ruling  upon  each  of  these  mo- 
tions is  assigned  as  error.     Appellant  earnestly  insists 
that  the  verdict  is  not  supported  by  the  evidence,  and 
that  there  is  error  in  the  assessment  of  the  amount  of 
recovery  in  favor  of  appellee  Robert  C.  Inman. 
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It  appears  from  the  evidence  that  the  appellee    Robert 
C.  Inman  was  engaged  in  buying  and  selling  live  stock, 
and  that  he  did  business  through  appellant's  bank,  bor- 
rowed money,  discounted  notes,  made  deposits  there,  and 
gave  checks  upon  it.     The  business  extended  over   a 
period  of  more  than  two  years,  and  in  the  aggregate  a 
large  sum  of  money  was  deposited  and  checked  out  of 
said  bank.     The  whole  account  of  the  dealings  between 
them  was  given  in  evidence.     We  have  looked  into  the 
evidence,  and  while  we  may  have  doubts  as  to  the  cor- 
rectness of  the  verdict,  yet  under  the  familiar  rule  where 
there  is  any  evidence  tending  to  support  the  verdict  the 
appellate  courts  will  not  disturb  the  judgment  on  such 
grounds.     Appellant  insists,  that  it  is  apparent  that  the 
jury  included  one  item  of  $750  in  the  verdict  which  was 
not  contained  in  the  bill  of  particulars;  that  this  was  erro- 
neous, and  renders  the  amount  of  recovery  too  large. 
Whether  or  not  under  the  pleadings  the  appellee  was 
confined  to  the  items  specifically  designated  in  the  bill  of 
particulars,  we  need  not  decide.     The  whole  account  of 
debit  and  credit,  including  several  hundred'  items,  was 
given  in  evidence  without  any  objection  except  as  to  a 
few  items.     In  this  condition  of  the  evidence,  it  is  diffi- 
cult to  determine  what  items  were  or  were  not  considered 
by  the  jury  in  reaching  the  verdict.  The  court  expressly 
instructed  the  jury  that  *'the  defendant  would  not  be 
entitled  to  a  verdict  against  the  plaintiff  on  any  item  not 
included  in  such  bill  of  particulars."     In  the  condition 
of  the  evidence,  this  court  will  presume  that  the  jury 
followed  the  instruction  given,  and  that  the  verdict  con- 
tained only  such  items  as  were  set  out  in  the  bill  of  par- 
ticulars. 

Another  cause  assigned  for  a  new  trial  is  that  the  court 
erred  upon  the  trial  in  allowing  the  appellee  Robert  C. 
Vol.  8—16 
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Inman  to  testify  relative  to  the  execution  of  a  note  for 
$750  about  the  time  of  the  purchase  of  a  lot  of  hogs  from 
one  Roberts,  and  the  payment  of  said  note,  for  which  he 
claimed  he  did  not  receive  credit  or  money.  This  item 
was  not  embraced  in  the  bill  of  particulars,  and  for  that 
reason  it  is  contended  that  the  evidence  was  erroneously 
admitted-  At  no  time  on  the  trial  was  the  objection 
raised  that  this  item  was  not  in  the  bill  of  particulars. 
The  record  shows  that  the  appellee  testified  that  he  had 
made  a  note  to  the  bank  for  $750,  which  should  have 
been,  but  was  not,  credited  to  his  account,  and  that  he 
drew  a  check  to  Roberts  on  the  same  day  for  the  amount, 
and  paid  the  note  off  within  a  day  or  two  afterwards,  but 
received  neither  credit  for  the  note  nor  for  the  money 
paid  in  its  discharge.  He  then  offered  the  check  in  evi- 
dence. To  this  the  appellant  objected,  on  the  ground- 
that  the  check  was  not  in  controversy.  The  principal 
fact  to  which  the  appellee's  testimony  related  upon  this 
point,  was  that  he  had  made  his  note  and  paid  it  off,  and 
had  not  received  credit,  although  the  note  was  charged 
against  him  in  the  account. 

Where  tlie  principal  fact  is  given  in  evidence  without 
objection,  it  is  not  reversible  error  to  give  in  evidence  a 
subsidiary  or  corroborative  fact. 

Another  cause  for  which  a  new  trial  was  asked  is  that 
the  court  erred  in  giving  to  the  jury  a  certain  instruc- 
tion prepared  and  asked  by  the  appellee  Robert  C.  In- 
man, The  instruction  is  in  these  words:  ''If  the  de- 
fendant R.  C,  Inman  executed  his  note  to  the  plaintiff's 
bank  for  $950,  and  received  credit  on  his  deposit  account 
for  such  note,  in  the  sum  of  $949,  being  the  amount  of 
said  note  less  the  discount,  and  afterwards  paid  off  said 
note  in  full  by  the  payment  of  cash  into  the  bank,  for 
M^hich  he  received  no  credit  on  said  deposit  account,  and 
the  amount  of  note,  $950,  was  afterwards  charged  against 
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liim 'along  with  checks  drawn  on  said  account,  or  if  the 
defendant  executed  a  note  to  said  bank  for  $750,  and  did 
not  receive  any  money  thereon,  and  did  not  receive 
credit  therefor  on  his  deposit  account  nor  otherwise,  and 
afterwards  paid  the  said  note  in  cash  to  the  bank,  and  re- 
ceived no  credit  for  the  money  so  paid,  and  in  like  man- 
ner if  the  defendant  made  a  note  to  said  bank,  $123.52, 
for  which  he  received  no  credit  for  the  money  so  paid, 
these  are  all  the  matters  proper  for  you  to  consider  in 
arriving  at  a  conclusion  as  to  whether  the  defendant 
Robert  C.  Inman  was  indebted  to  plaintiff  at  the  date  of 
the  execution  of  the  note  in  suit,  and  as  to  whether  the 
plaintiff  is  now  in  fact  indebted  to  the  defendant  Robert 
C.  Inman.'' 

Appellees'  learned  counsel  have  not  favored  us  with  a 
discussion  of  this  alleged  error,  and  we  are  left  in  the 
dark  as  to  their  theory  of  its  correctness. 

These  three  items,  the  $950  note,  the  $750  note  and 
the  note  for  $123.52,  are  singled  out  by  the  instruction, 
and  the  jury  are  told  that  ''these  are  all  the  matters 
proper  *  *  to  consider"  in  determining  whether  Rob- 
ert C.  Inman  was  indebted  to  the  plaintiff,  or  whether 
the  plaintiff  was  indebted  to  Robert  C.  Inman.  The  use 
of  the  phrase,  "these  are  all  the  matters,"  conveys  the 
idea  of  exclusiveness;  that  is  to  say,  the  only  matters. 
If  this  is  the  proper  construction  to  be  put  upon  the  in- 
struction, standing  alone,  we  do  not  see  upon  what 
theory  it  can  be  upheld. 

There  were  many  matters  given  in  evidence,  there 
were  several  hundred  items  of  account,  various  conver- 
sations, notes  and  bank  checks  introduced  by  both  par- 
ties without  objection,  and  yet  the  jury  are  told  that  it 
is  proper  to  consider  only  three  matters. 

If  the  article  ''the"  before  the  word  "matters"  was 
omitted,  we  see  no  objection  to  it,  for  it  would  then  say 
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to  the  jury  ''these  are  all  matters  proper  for  you  to  con- 
sider." But  the  definite  article  ''the"  before  the  worJ" 
"matters"  conveys  the  idea  that  the  jury  must  consider 
only  these  three  matters  or  things,  and  no  other.  To 
determine  whether  or  not  this  instruction  was  mislead- 
ing, it  must  be  considered  in  connection  with  all  the 
other  instructions  given  in  the  case.  There  were  a  num- 
ber of  other  instructions  that  directed  the  jury's  atten- 
tion to  many  other  matters,  and,  under  such  circum- 
stances, the  jury  could  hardly  be  given  to  understand 
that  these  three  notes  were  the  only  matters  to  be  con- 
sidered by  them.  The  idea  intended  to  be  conveyed  by 
the  instruction,  when  considered  in  connection  with  the 
other  instructions,  no  doubt  was  that  there  were  only 
three  items  in  the  set-off  that  were  in  controversy,  and 
that  it  would  be  unnecessary  for  the  jury  to  consider  any 
other. 

When  a  fact  or  facts  are  admitted,  or  are  undisputed, 
the  court  has  the  right,  in  instructing  the  jury,  to  treat 
them  as  proved,  without  invading  the  jury's  province. 
But,  as  we  understand  the  evidence,  there  were  many 
other  disputed  items. 

Appellees'  counsel,  in  their  brief,  assert  that  it  was 
another  and  different  item  than  the  $750  note,  to  wit, 
the  $700  received  from  the  express  company,  that  went 
to  make  up  the  verdict.  Again  they  say,  in  their  brief, 
that  "the  whole  account  was  involved  in  the  controversy. 
The  ultimate  question  was  not  as  to  any  particular  items 
of  debits  or  credits,  but  as  to  the  final  balance." 

We  do  not  think  the  instruction  can  be  justified  upon 
any  theory.  If  it  was  intended  to  convey  the  idea  to  the 
jury  that  there  were  only  three  items  of  evidence  proper 
for  them  to  consider,  or  only  three  matters  in  contro- 
versy, then  it  is  clearly  bad  in  the  light  of'  the  record  of 
this' case,  for  it  usurps  the  functions  of  the  jury.     Nor 
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will  it  do  to  say  that  the  instruction  limited  the  jury's 
consideration  to  three  items  in  the  answer  of  set-off,  for 
one  of  these  items,  the  $750  note,  is  not  found  in  the 
bill  of  particulars.  And  further,  if  this  was  the  inten- 
tion, it  is  squarely  contradictory  of  the  other  instruction 
from  which  we  have  above  quoted. 

This  conclusion  renders  it  unnecessary  to  pass  upon 
the  other  questions  discussed  by  counsel  for  appellant. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial. 

Davis,  J.,  having  been  of  counsel,  did  not  participate 
in  this  decision. 

Filed  May  13, 1893. 

On  Petition  for  a  Rehearing. 

Per  Curiam. — It  is  settled  by  a  long  line  of  decisions 
that  a  rehearing  will  not  be  granted  to  enable  the  parties 
to  procure  a  correction  of  the  record.  Warner  v.  Camp- 
bell,  39  Ind.409;  Pittsburgh,  etc,  R.  R,  Co.  w.VanHouten, 
48  Ind.  90;  GoUy.  Allen,  51  Ind.  122;  State,  ex  rel,  v. 
Terre  Haute,  etc.,  R.  R.  Co.,  64  Ind.  297  (303);  Board, 
etc.,  v.  Hall,  70  Ind.  469  (476);  Mansur  v.  Churchman, 
84  Ind.  573;  Robbins  y.Magee,96  Ind.  174  (179);  State 
V.  Dixon,  97  Ind.  125  (126);  Board,  etc.,  v.  Center  Tp., 
105  Ind.  422  (444);  Elliott's  App.  Proced.,  section  556. 

By  section  3  of  the  act  of  February  16,  1893,  Acts  of 
1893,  p.  31,  it  is  expressly  provided  that  this  court  shall 
be  governed  in  all  things  by  the  law  as  declared  by  the 
Supreme  Court,  and  shall  not,  directly  or  by  implication, 
reverse  or  modify  any  decision  of  that  court. 

Petition  for  rehearing  overruled. 

Filed  June  23,  1893. 
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No.  043. 

Bierhaus  et  al.  v.  The  Western  Union  Telegraph 

Company. 

Tblsgraph  Compaxy. — Message. — Legal  Transaction. — Negligence  in 
Transmission  and  Delivery. — Special  Damages. — If  a  telegraphic  mes- 
sage show  that  it  relates  to  a  commercial  or  legal  transaction  of 
value,  it  is  sufficient  to  apprise  the  company  of  its  character,  and, 
for  failure  to  use  due  diligence,  it  must  respond  iii  all  special  prox- 
imate damages. 

Same. — Message. -^Legal  Transaction. — Damages. — Where  a  telegram 
has  been  negligently  and  unnecessarily  delayed,  either  in  transmis- 
sion or  delivery,  and  thereby  the  collection  of  a  debt  has  been  de- 
feated or  rendered  improbable,  a  substantial  injury  has  been  bus-' 
tained  for  which  special  damages  may  be  recovered. 

Same. — Knowledge  by  Company  of  its  Inability  to  Promptly  Send  Mes- 
sage.— Duty  of. — Liability. — Where  a  telegraph  company  receives  a 
message  for  transmission,  knowing  at  the  time  of  its  inability  to 
transmit  the  message  promptly,  and  does  not  so  inform  the  sender, 
the  company  will  be  held  responsible  for  any  damages  flowing  from 
a  delay  in  the  transmission  of  the  message. 

Same. — Telegram. — Free  Delivery. — Limitation  to  Certain  Hours. — 
Knowledge  of  by  Sender. — Liability  for  Delay. — Where  a  telegram  is 
received  for  transmission  and  delivery,  and  the  sender  is  informed 
of  a  rule  at  the  office  of  destination  that  free  delivery  of  telegrams 
will  not  l)e  made  beyond  a  certain  hour  in  the  day,  until  the  suc- 
ceeding day,  the  company  will  not  be  responsible  for  any  damages 
resulting  from  a  delay  in  delivery,  in  compliance  with  such  rule  and 
custom. 

Evidence. — Law  of  Foreign  State  Not  Pleaded. —  When  May  be  Shown 
by  Parol. — ^Where  a  plaintiff  seeks  to  establish  his  cause  of  action 
by  showing  the  loss  of  a  remedy  in  a  foreign  State,  by  defendant's 
negligence,  the  existence  of  the  remedy  under  the  laws  of  such  for- 
eign State  may  be  shown,  without  pleading  the  law  of  such  State. 

From  the  Knox  Circuit  Court. 

W.  A.  Cullop  and  C.  B.  KessingeVy  for  appellants. 
J.  S.  Pritcheti,  J.  T.  Beasley  and  A.  B.  Williams,  for 
appellee. 

LoTz,  J. — The  appellants  sued  the  appellee  to  recover 
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damages  alleged  to  have  been  sustained  on  account  of 
the  negligence  of  the  appellee  in  transmitting  and  deliv- 
ering two  telegraphic  messages.  Issue  was  joined;  there 
was  a  trial  by  jury,  and  a  verdict  for  appellants  in  the 
sum  of  fifty  cents.  The  court  rendered  judgment  in 
favor  of  appellants  for  fifty  cents  damages  and  fifty  cents 
costs. 

The  errors  assigned  in  this  court  are: 

1.  The  overruling  of  the  demurrer  to  the  second  para- 
graph of  amended  answer. 

2.  The  motion  for  a  new  trial. 

If  the  appellants,  in  the  court  below,  secured  a  judg- 
ment for  all  the  damages  recoverable  under  the  allega- 
tions of  their  complaint,  then  they  can  have  no  valid 
grievance  to  present  to  this  court;  for  where  the  ultimate 
judgment  is  right,  no  intervening  error  will  avail  in  se- 
curing a  reversal.  Morrison  v.  Kendall y  6  Ind.  App. 
212,  33  N.  E.  Rep.  370;  Hamilton  v.  City  of  Shelbyville, 
6  Ind.  App.  538,  33  N.  E.  Rep.  1007. 

The  first  question  presented  for  our  consideration  is 
whether  or  not  special  damages  can  be  recovered  under 
the  allegations  of  the  complaint.  If  only  nominal  dam- 
ages and  the  sum  paid  for  the  transmission  of  the  mes- 
sages can  be  recovered,  then  appellants  have  no  cause 
for  complaint,  for  the  court  below  meted  out  to  them 
all  they  were  entitled  to  recover. 

The  substantial  allegations  in  that  paragraph  of  the 
complaint  upon  which  the  judgment  is  founded  are  as 
follows: 

'  'That  the  appellants  were  wholesale  grocers  and  job- 
bers, doing  business  in  Vincennes,  Indiana,  by  the 
name  of  E.  Bierhaus  &  Sons,  and  did  business  through- 
out that  part  of  the  State  of  Indiana  and  the  adjoining 
State  of  Illinois;  that  they  employed  traveling  salesmen 
and    clerks,  who  solicited  business  for  them,  and  they 
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had  many  customers  at  various  places  in  both  of  said 
States;  that  on  the  22d  day  of  July,  1890,  and  long  prior 
thereto,  they  did  business  at  Mt.  Carmel,  Illinois;  that 
among  their  customers  at  said  place  was  one  P.  L.  Davis, 
who  was  indebted  to  them  in  the  sum  of  $161.15;  that 
the  appellee  had  a  line  of  wire  extending  directly  from 
Mt.  Carmel  to  Vincennea,  a  distance  of  twenty  miles,  and 
was  engaged  in  telegraphing  for  the  public  generally; 
that  on  said  day  appellants  had  in  their  Employ  one  M . 
F.  Hoskinson,  a  competent  and  practicing  attorney  at 
said  Mt.  Carmel,  who  was  authorized  by  them  to  make 
collections  for  them;  that  on  said  day  said  Davis  was  the 
owner  of  a  stock  of  goods  and  merchandise  situate  in  said 
Mt.  Carmel;  that  on  said  day,  at  about  the  hour  of  three 
o'clock  p.  M.,  said  Hoskinson  learned  and  ascertained 
that  said  Davis  was  disposing  of  his  stock  of  merchan- 
dise and  converting  his  property  into  money,  and 
preparing  to  leave  the  State  of  Illinois  without  pay- 
ing his  debts,  and  especially  appellants'  debt,  and  said 
Hoskinson  thereupon  prepared  and  delivered  to  the 
appellee,  at  its  office  in  Mt.  Carmel,  directed  to  appel- 
lants, in  their  firm  name,  at  3:30  o'clock  p.  m.  on  said 
day,  for  transmission,  the  following  message:  'Have 
you  claim  against  P.  L.  Davis?  Answer  how  much.' 
That  the  defendant  then  and  there  accepted  said  message 
and  agreed  to  transmit  the  same;  that  said  message  was 
for  the  use  and  benefit  of  appellants;  that  said  telegram 
was  not  delivered  to  appellants  until  the  hour  of  8:05 
o'clock  p.  M.  of  said  22d  day  of  July,  four  hours  and 
thirty-five  minutes  after  the  same  was  delivered  to  ap- 
pellee for  transmission;  that  as  soon  as  appellants  re- 
ceived said  message,  they  at  once  prepared  an  answer 
thereto  and  delivered  the  same  to  appellee  at  its  office  in 
the  city  of  Vincennes,  addressed  to  said  Hoskinson,  and 
requested  appellee  to  transmit  the  same  to  Mt.  Carmel, 
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which  said  answer  was  as  follows:  ''Yes.  One  hun- 
dred and  sixty-one  dollars  and  jfifteen  cents.''  That  ap- 
pellee then  and  there  accepted  and  agreed  to  transmit  the 
same  for  and  in  consideration  of  the  sum  of  twenty-five 
cents,  which  appellants  then  and  there  paid  to  appellee; 
that  said  telegram  arrived  at  Mt.  Carmel  at  8:40  o'clock 
p.  M.  of  said  day,  but  was  not  delivered  to  said  Hoskin- 
son  until  9  o'clock  a.  m.  of  the  23d  day  of  July,  1890; 
that  before  said  telegram  was  delivered,  the  said  Davis 
had  disposed  of  all  his  property  and  converted  the  same 
into  money  and  left  the  State  of  Illinois,  and  appellants' 
debt  could  not  then  be  collected  from  him;  that  said 
Hoskinson  was  a  resident  of  the  city  of  Mt.  Carmel;  that 
he  was  then  the  judge  of  the  County  Court  of  Wabash 
county,  and  his  residence  and  place  of  business  was  well 
known,  and  he  lived  near  appellee's  office,  and  could 
have  been  easily  found;  that  appellee  well  knew  that 
Hoskinson  was  looking  for  an  answer  to  his  said  mes- 
sage, as  he  went  to  appellee's  office  at  8  o'clock  p.  m.  of 
said  22d  day  of  July  and  inquired  for  an  answer  to  his 
telegram;  that  immediately  after  said  Davis  sold  his 
property,  he  departed  from  the  State  of  Illinois  for  parts 
unknown  to  appellants,  and  has  ever  since  kept  his 
whereabouts  unknown  to  them;  that  if  said  message  from 
said  Hoskinson  to  appellants  had  been  promptly  trans- 
mitted and  delivered,  appellants  would  have  responded 
at  once,  and  if  the  telegram  to  said  Hoskinson  had  been 
promptly  delivered,  appellants  could  have  made  and 
collected  their  debt  due  them  from  said  Davis;  that  on 
account  of  appellee's  negligence  in  transmitting  and  de- 
livering said  messages,  appellants  have  lost  the  debt  due 
them  from  Davis,  and  they  were  prevented  from  collect- 
ing the  same,  and  have  lost  said  debt,  together  with  a 
fee  of  $20  which  they  became  liable  to  pay  to  said  Hosk- 
inson." 
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t"  Appellee  contends,  that  there  is  nothing  in  the  first 

^^  message  to  apprise  it  of  the  importance  of  speedy  trans- 

9iission;  that  there  is  nothing  in  either  of  them  that  ac- 
quaints it  of  the  fact  that  appellants  desired  to  institute 
legal  proceedings;  that  the  first  message  may  have  been 
no  more  than  an  idle  inquiry,  or  that  Hoskinson  may 
have  wanted  the  information  for  various  purposes  other 
than  legal  proceedings;  that  it  was  not  notified  of  the 
importance  of  either  message,  and  that,  therefore,  no 
special  damages  can  be  recovered. 

The  transmission  of  information  from  one  point  to  an- 
[  other,  by  means  of  electrical  wires,  is  of  comparatively  re- 

L  cent  origin.     When  persons  and  corporations  first  be- 

\  gan  to  transmit  such  messages   for  hire,  the  courts  ap- 

plied to  them  the  same  rules   that  governed   common 
carriers.     There  is  little  analogy  between  the  two  meth- 
1  ods  of  doing  business.     The  carrier  transports  the  thing 

itself,  while  in  telegraphy  the  information  is  not  actu- 
ally transported  at  all,  but  is  conveyed  by  means  of  a 
continuous  wire  and  electrical  appliances.  A  language 
is  spoken  at  one  .end  which  an  educated  and  skillful 
operator  understands  and  interprets  at  the  other.  The 
tendency  has  been  to  apply  old  rules  to  new  inventions 
and  methods. 

In  the  celel^rated  case  of  HadleyY.  Bazendale,  9  Exch. 
341,  it  appeared  that  the  plaintiff,  owner  of  a  steam  mill, 
^1  broke  a  shaft,  and  desiring  to  have  another  made,  left 

the  broken  shaft  with  the  defendant,  a  carrier,  to  take 
to  an  engineer  to  serve  as  a  model  for  a  new  one.  At 
the  time  of  making  the  contract,  the  defendant's  clerk 
was  informed  that  the  mill  was  stopped  and  that  the 
plaintiff  desired  the  broken  shaft  sent  immediately.  Its 
delivery  was  delayed  and  the  new  shaft  kept  back,  as  a 
consequence.  The  plaintiff  brought  an  action  for  a 
breach  of  the  contract  with  the  carrier,  and  claimed,  as 
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special  damages,  the  loss  of  profits  while  the  mill  was 
kept  idle.  But  because  it  was  not  made  to  appear  that 
the  defendant  was  informed  that  the  want  of  the  shaft 
was  the  only  thing  that  was  keeping  the  mill  from  oper- 
ating, it  was  held  that  he  could  not  be  made  responsible 
to  the  extent  claimed. 

The  reason  for  this  rule  is  that  the  defendant  not  hav- 
ing any  knowledge  of  one  element  of  the  damages  sought, 
at  the  time  he  made  the  contract  to  carry  the  shaft,  he 
could  not  be  held  to  have  contracted  with  reference  to 
such  possible  resultant  consequences. 

Until  recently,  American  judicial  authority  has  been 
generally  agreed  that  the  rule  for  the  measure  of  dam- 
ages here  laid  down  governs  in  all  cases  for  the  failure 
to  transmit  and  deliver  telegraphic  messages  correctly 
and  promptly.  That  is  to  say,  the  company  which  un- 
dertakes to  transmit  the  message  must  be  apprised  by 
the  sender,  or  by  the  terms  of  the  message  itself,  of  the 
probable  resultant  consequences  flowing  from  the  failure 
to  transmit  and  deliver  promptly;  that  unless  it  has 
knowledge  of  such  probable  consequences  it  can  not  be 
said  to  contract  in  reference  thereto.  W,  U,  Tel.  Co,  v. 
Hall,  124  U.  S.  444 ;  TT.  C7.  TeL  Co,  v.  Cooper,  71  Tex. 
507,  10  Am.  St.  Rep.  772,  note.  Many  cases  might  be 
cited  in  support  of  this  rule.  In  some  of  the  more  re- 
cent decisions,  the  tendency  is  to  relax  this  rule,  and 
some  courts  have  gone  so  far  as  to  entirely  overthrow  it. 

In  Daugherty  v.  Am.  Union  TeL  Co,,  75  Ala.  168, 
51  Am.  Rep.  435,  it  was  held  that  the  company  was 
liable  for  special  damages  for  the  nondelivery  of  a  cipher 
message,  the  meaning  of  which  was  not  known  or  ex- 
plained to  the  company's  agent.  So  it  has  also  often 
been  held  that  the  company  is  liable  for  all  proximate 
damages  where  the  message  is  couched  in  language  the 
nieaning  of  which  is  obscure,  or  unknown  to  the  com- 
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paay's  agent.  The  courts  are  inclined  to  adopt  the 
principle  that  it  is  suflBcient  to  render  the  company  lia- 
ble for  actual  damages  if  the  message  show  upon  its  face 
that  it  relates  to  a  business  transaction,  and  that  loss 
will  probably  result  unless  it  is  promptly  and  correctly 
transmitted  and  delivered,  and  that  it  is  not  necessary 
that  the  company  be  apprised  of  the  loss  that  may  result 
from  its  default.  If  the  message  show  that  it  relates  to 
a  commercial  or  legal  transaction  of  value,  it  is  sufficient 
to  apprise  the  company  of  its  character,  and  for  failure 
to  use  due  diligence  it  must  respond  in  all  special  prox- 
imate damages. 

The  following  are  some  of  the  cases  where  the  princi- 
ple has  been  applied,  messages  as  follows:  '*  Cover  two 
hundred  September,  one  hundred  August.''  W,  U.  Tel. 
Co.  V.  Blanckard,  68  Ga.  299,  45  Am.  Rep.  480.  "Ten 
ears  new  two  whites  Aug.  shipment  fifty  six  half.''  W. 
U,  Tel.  Co.  V.  Harris,  19  111.  App.  347.  '*  Sell  one  hun- 
t] red  Western  Union.  Answer  price."  Tyler  y,  W.  U. 
TeL  Co.,  <30  111.  421.  ''Ship  hogs  at  once.''  Manville 
V.  W.  U.  Tel  Co.,  37  Iowa  214.  ''Ship  cargo  at  90  if 
you  can  secure  freight  at  10."  TriLe  v.  International  TeL 
Co.,  60  Me.  9.  "  If  we  have  any  Old  Southern  on  hand 
sell  same  before  board.  Buy  five  Hudson  at  board." 
RiUeiikouse  V.  Independent  Line,  eic,  44  N.  Y.  263.  "  Will 
take  two  cars  sixteen;  ship  soon  as  convenient,  via  West 
Shore, "  This  was  in  response  to  the  following :  "Pickled 
hams  sixteens  nine  and  a  half."  Mowry  v.  W.  U.  Tel. 
Co.,  61  Hun,  126.  "Buy  fifty  Northwestern— Fifty 
Prairie  thi  Chien,  limit  forty-five."  C7.  S.  TeL  Co.  v. 
Wenger,  55  Pa.  St.  262,  93  Am.  Dec.  751.  "Car  cribs 
six  sixty  c.  a.  f.  prompt,"  sent  in  reply  to  the  following: 
''(iuote  cribs  loose  and  strips  packed."  Pepper  v.  Tele- 
grnph  Co.,  87 Tenn.  554.  "Send  bay  horse  to-day;  Mack 
loads  to-uight."  Thompsonw.W.  U.  TeL  Co.,  64  Wis.  531. 
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In  the  well  considered  case  of  Postal  Tel,,  etc.,  Co.  v.  La- 
throp,  131  111.  575,  after  reviewing  many  authorities  bear- 
ing on  this  question,  the  court  concludes  as  follows: 
*' We  think  the  reasonable  rule,  and  the  one  sustained 
by  authority,  is,  that  where  a  message,  as  written,  read  in 
the  light  of  well  known  usage  in  commercial  correspond- 
ence, reasonably  informs  the  operator  that  the  message 
is  one  of  business  importance,  and  discloses  the  ti:ans- 
action  so  far  as  it  is  necessary  to  accomplish  the  purpose 
for  which  it  is  sent,  the  company  should  be  held  liable 
for  all  the  direct  damages  resulting  from  the  negligent 
failure  to  transmit  it  as  written,  within  a  reasonable  time, 
unless  such  negligence  is  in  some  way  excused.'* 

No  court  has  gone  farther  in  this  direction  than  the 
Supreme  Court  of  Indiana.  In  the  case  of  Hadley  v.  West- 
em  Union  TeL  Co.,  115  Ind.  191,  the  telegram  read  as  fol- 
lows: ' '  Want  your  cattle  in  the  morning;  meet  me  at  pas- 
ture.'*  The  message  was  sent  on  the  14th  day  of  Octo- 
ber, but  was  not  delivered  until  the  morning  of  the  15th, 
at  about  the  hour  of  seven  o'clock.  It  seems  that  the 
cattle  had  been  sold  for  future  delivery,  at  the  option  of 
the  purchaser,  and  the  purpose  of  the  message  was  to 
notify  the  seller  to  deliver  the  cattle  at  a  certain  time. 
It  was  the  custom  among  stock  dealers  to  take  and  weigh 
cattle  at  early  daylight.  On  account  of  the  failure  to 
deliver  the  message  promptly,  the  cattle  were  detained 
in  a  public  highway  for  the  space  of  thirty  or  forty  min- 
utes before  they  could  be  weighed;  and  on  account  of 
such  detention  and  delay,  they  decreased  in  weight.  It 
was  h,eld  that  the  company  was  liable  for  the  decrease  in 
weight,  although  there  was  no  showing  that  the  com- 
pany's agent  was  notified  of  the  importance  of  the  mes- 
sage, or  that  he  had  any  knowledge  of  the  sale  of  the 
cattle,  or  of  the  custom  among  stock  dealers,  or  that  the 
cattle  were  liable  to  decrease  in  weight  by   not  being 
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woighed  immediately  after  rising  in  the  morning.  It  is 
liard  to  reconcile  some  of  the  holdings  with  the  general 
rules  that  prevail  in  measuring  the  damages  in  the  cases 
of  a  breacli  of  contract.  A  person  in  making  a  contract 
has  the  right  to  protect  himself  against  liability  by 
proper  stipulation,  and  it  is  manifestly  unjust  to  compel 
him  to  respond  in  damages  for  consequences  which  were 
unknown,  and  not  even  contemplated  by  him. 

Telegraph  companies  when  they  are  incorporated  have 
certain  extraordinary  privileges  granted  to  them  by  the 
State,  and  the  State  has  the  right  to  impose  duties  upon 
them.  Accordingly  they  are  required  to  receive  and 
transmit  dispatches  with  impartiality  and  in  good  faith, 
under  a  penalty  for  failure  so  to  do.  Elliott's  Supp.,  sec- 
tion 1120-  They  are  also  made  liable  for  special  dam- 
ages for  failure  or  negligence  in  receiving,  transmitting 
and  delivering  messages.  Section  4177,  R.  S.  1881. 
Most  all  tlie  States  have  similar  enactments.  It  seems 
to  us  that  it  is  more  logical  to  say  that  there  are  duties 
imposed  upon  the  company  by  law,  and  that  for  the 
breach  of  these  duties  it  is  liable  for  all  the  damages  that 
naturally  and  proximately  result  from  the  breach  of 
the  duty^  and  not  from  the  breach  of  a  contract. 

The  appellee  further  contends  that  the  complaint  does 
not  show  that  the  appellants  have  lost  any  legal  remedy; 
that  they  may  still  pursue  the  said  Davis  by  legal  pro- 
cess or  otherwise,  and  collect  their  debt.  If,  however, 
the  collection  of  their  debt  has  been  defeated  or  rendered 
improbable  by  the  neglect  of  the  appellee,  we  think  the 
appellants  have  sustained  a  substantial  injury.  In  Parks 
V.  Alia  California  Tel,  Co,,  13  Cal.  73,  Am.  Dec.  589, 
the  plaintiffs,  in  reply  to  a  message  from  their  agent,  in- 
forming them  of  the  failure  of  a  certain  firm,  and  in- 
quiring tlie  amount  due,  sent  the  following:  "Due. 
1,800;    attach    if   you  can   find    property.      Will     send 
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note  by  to-morrow's  stage/'  The  message  was  delayed 
through  the  negligence  of  the  defendant's  agent,  and, 
when  it  reached  its  destination,  all  the  property  of  the 
firm  had  been  attached  by  other  creditors,  and  the  plain- 
tiff's claim  was  wholly  lost.  The  loss  of  the  debt  was 
held  to  be  the  natural  and  proximate  damages  resulting 
from  the  defendant's  negligence. 

In  W.  U.  Tel  Co,  v.  Sheffleld,  71  Tex.  570,  10  Am. 
St.  Rep.  790,  the  message  read  as  follows:  "You  had 
better  come  and  attend  to  your  claim  at  once."  The  de- 
livery of  the  message  was  delayed  by  the  negligence  of 
the  company,  so  that  other  creditors  attached  and  ob- 
tained first  liens  upon  the  property  of  the  debtor.  It 
was  held  that  the  measure  of  damages  was  the  value  of 
the  debt  with  interest  to  the  date  of  trial,  and  the  costs 
of  the  message.  The  same  principle  was  applied  to  sim- 
ilar circumstances  in  Bryant  v.  Am.  Tel.  Co.,  1  Daly 
575.  The  complaint  states  a  case  which  entitles  the  ap- 
pellants to  recover  special  damages. 

The  first  part  of  the  amended  second  paragraph  of  the 
answer  is  addressed  to  the  first  message,  and  is  designed 
to  excuse  the  appellee  from  promptly  transmitting  the 
same.     The  facts  upon  this  point,  alleged  in  brief,  are, 
that   said  message  was  delivered  to  appellee's  agent  at 
Mt.  Carmel  at  the  hour  of  5:10  o'clock  in  the  afternoon 
of  July  22,  1890,  and  at  that  said  time,  and  for  several 
hours  just  previous  thereto,  a  severe  storm  was  raging  at 
Mt-    Carmel,  111.,  and  along  the  route  over  which  the 
wires  extended  between  Mt.  Carmel  and  Vincennes,  and 
such  storm  continued  with  great  violence  for  the  period 
of  three  hours  after  said  message  had  been  delivered  for 
transmission;  that  during  all  of  said  time  the  air  was  so 
charged  with  electricity,  and  the  wires  so  affected  there- 
by, that  it  was  impossible  to  transmit  such  message  over 
such  wires,  and  said  wires  were  thrown  down  and  broken 
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by  trees  falling  upon  them;  that  as  soon  as  3aid  storm 
abated  the  message  was,  at  the  earliest  possible  moment, 
transmitted  and  delivered. 

Appellants  assert,  that  these  facts  do  not  show  a  suf- 
ficient justification  for  the  delay;  that  no  one  but  a 
skilled  electrician  or  telegrapher  can  determine  what 
storms  affect  the  wires  so  that  a  message  can  not  be  sent 
over  them,  and  that  none  but  the  agents  of  the  company 
could  know  that  the  wires  were  broken  at  remote  points; 
that  when  the  company  received  the  message  it  knew  of 
these  facts,  and  appellants'  agent  did  not;  that  when  it 
accepted  the  message  and  money  for  transmission,  if  it 
failed  to  inform  appellants  of  its  inability  to  transmit,  at 
once,  that  its  liability  became  fixed  from  that  moment; 
that  had  appellants  known  of  the  inability,  they  might 
have  availed  themselves  of  other  means  of  communica- 
tion, and  thus  have  secured  their  debt. 

The  statute,  section  1122,  Elliott's  Supp.,  requires 
telegraph  companies  to  receive  messages.  They  have  no 
option  to  refuse  them,  except  upon  payment  of  apenalty. 
The  law  does  not  require  of  them  impossible  or  unreas- 
onable things.  If  a  message  can  not  be  transmitted  by 
reason  of  storms  or  other  atmospheric  influences,  the 
company  will  be  excused.  Western  Union  Tel.  Co,  v. 
Cohen,  73  Ga.  522. 

If  the  delay  in  transmitting  a  message  is  caused  by 
conditions  beyond  the  control  of  the  company,  it  can  not 
be  compelled  to  respond  in  damages.  Beasley y .Western 
Union  Tel.  Co.,  39  Fed.  Rep.  181. 

If,  at  the  time  the  message  is  received,  the  companj-'s 
agents  have  no  knowledge  that  the  wires  are  in  such  a 
condition  that  the  message  can  not  be  transmitted,  or  if, 
after  it  is  received,  conditions  arise  which  render  it  im- 
possible to  transmit  it  promptly,  it  will  be  excused. 
Fowler  v.  Westerii  Union  Tel.  Co,,  15  Atl.  Rep.  29. 
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But  the  case  made  by  the  answer  does  not  fall  within 
these  rules.  It  is  shown  that  at  the  time  the  message 
was  received,  the  company's  agent  knew  of  its  inability 
to  transmit  the  message  promptly,  by  reason  of  the  elec- 
trical storm  and  its  broken  wires.  There  is  no  showing 
that  the  appellants  had  knowledge  of  these  conditions,  or 
that  the  company's  agent  gave  them  any  such  informa- 
tion. It  is  true  that  appellants  knew  that  a  storm  was 
raging,  but  it  surely  will  not  be  contended  that  every 
storm  so  affects  the  wires  that  messages  can  not  be  trans- 
mitted, nor  that  every  storm  causes  trees  to  fall  over  and 
break  the  wires.  The  law  requires,  that  the  company  shall 
deal  with  the  public  in  good  faith;  that  each  party 
should  be  placed  on  an  equal  footing.  It  is  manifestly 
unfair  for  the  company  to  receive  the  message  knowing 
that  its  wires  are  broken,  and  that  an  electrical  storm  is 
raging  which  renders  it  impossible  to  transmit  promptly, 
and  keep  such  knowledge  locked  up  from  the  sender. 
Persons  resort  to  telegraphy  because  of  its  rapid  com- 
munication, and  pay  exorbitant  prices  for  the  service 
because  it  is  rapid.  If  the  company  knows  that  it  can 
not  give  quick  communication,  when  the  message  is  ac- 
cepted, it  can  not  excuse  itself  except  by  notifying  the 
person  presenting  the  message  of  its  inability.  Suppose 
there  were  several  lines  between  the  same  points,  oper- 
ated by  different  companies,  and  that  one  of  the  lines  is 
broken  and  can  not  be  repaired  for  several  hours,  and 
these  facts  are  known  to  the  company  only.  A  message 
is  presented  and  accepted  and  no  notice  of  inability  is 
given.  A  delay  of  several  hours  ensue,  and  great  dam- 
ages are  incurred.  Would  it  be  contended  that  the  com- 
pany would  not  be  liable  when,  if  it  had  communicated 
its  inability,  the  message  might  have  been  sent  by  an- 
other line,  and  the  loss  avoided? 
Vol.  8—17 
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So,  in  this  case,  if  appellants  had  been  informed  of 
appellee's  inability,  they  might  have  made  the  com- 
munication by  other  means.  They  were  only  half  an 
hour  away  by  rail  or  two  hours  by  courier.  .We  think 
this  part  of  the  answer  insuflBcient. 

The  second  part  of  the  answer  relates  to  the  failure  to 
deliver  the  second  message  promptly.    It  is  averred,  that 
this  message  was  delivered  to  appellee's  agent,  at  Vin- 
cennes,  Ind.,  at  8:30  o'clock  p.  m.,  of  July  22d;  that  it 
was  promptly  transmitted  to  its  office  in  Mt.  Carmel, 
wher^  it  was  received  at  8:40  o'clock  of  the  same  day; 
that  on  said  day,  and  for  a  long  time  prior  thereto,  there 
was  a  general  rule  and  regulation  in  force  at  said  office 
to  the  effect  that  if  any  message  was  received  after  8 
o'clock  p.  M.  of  any  day,  such  message  would  not  be  de- 
livered by  messenger  of  appellee  away  from  said  office, 
and  that  such  message  would  only  be  delivered  on  the 
day  of  reception,  unless  the  person  to  whom  such  mes- 
sage was  addressed  employed  a  special  messenger  to  make 
such  delivery;  that  such  custom  was  general  and  uniform 
at  said  office  and  place,  and  was  well  known  and  under- 
stood by  the  citizens  and  inhabitants  of  said  Mt.  Carmel 
and  vicinity;  that  when  the  said  M.  F.  Hoskinson,  men- 
tioned in  the  complaint,  delivered  the  first  message,  re- 
ferred to  in  the  complaint,  he  was  fully  informed  as  to 
said  rule  and  regulation,  and  was  then  notified  by  ap- 
pellee's agent  that  if  an  answer  should  be  received   to 
said   message  after  the  hour  of  8  o'clock  p.  m.   of   said 
day,  the  same  would  not  be  delivered  away  from  the  re- 
ceiving office  until  the  following  day,  unless  a  special 
messenger  was  employed  to  make  such  delivery;  that  no 
such  messenger  was  employed,  and  that   appellee    de- 
livered the  same  promptly  on  the  next  day.     Appellants 
contend  that  these  facts  do  not  excuse  the  appellee  for 
the  negligence  imputed  to  it  for  a  failure  to  deliver   the 
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second  message,  because  it  is  not  shown  that  when  they 
sent  the  message  from  Vincennes  they  had  knowledge 
of,  or  were  informed  of  the  regulation  at  Mt.  Car- 
mel.  It  is  well  settled  that  a  telegraph  company  may 
reasonably  regulate  its  office  hours,  and  its  free  delivery 
limits,  according  to  the  requirements  of  the  business  at 
the  various  points  where  it  holds  itself  out  for  public 
service.  It  is  not  the  regulation  that  is  complained  of 
here,  but  the  failure  of  the  company  to  notify  appellants 
of  the  existence  of  such  regulation . 

In  Western  Union  Tel.Co.y.  Harding ^  103  Ind.  505, which 
was  an  action  to  recover  a  statutory  penalty,  it  was  held 
that  a  telegraph  company  is  not  required  to  keep  its 
agents  informed  concerning  the  office  hours  at  all  otlTer 
points,  so  that  when  a  message  is  presented  for  trans- 
mission the  sender  may  be  apprised  of  any  probable  de- 
lay which  may  intervene  at  the  other  end  of  the  line. 
This  decision,  however,  was  not  unanimous,  and  it  was 
expressly  limited  to  cases  for  the  recovery  of  a  penalty. 
Tlie  intimation,  however,  is  that  in  a  case  to  recover 
special  damages  such  regulation,  without  being  com- 
municated to  the  sender,  would  not  exculpate  the  com- 
pany from  liability.  Mitchell,  J.,  said:  ''It  might 
well  be  that  in  a  case  where  a  message  was  delivered, 
which  showed  upon  its  face  the  importance  of  speedy 
transmission,  and  other  means  of  making  the  communi- 
cation were  available  to  the  sender,  which  might  be  re- 
sorted to  if  he  was  informed  that  the  one  chosen  was 
ineffectual,  or  his  conduct  might  otherwise  be  materially 
controlled  thereby,  the  company  would  be  bound,  at  its 
peril,  to  ascertain  and  disclose  its  inability  to  serve  him, 
or  render  itself  liable  to  respond  in  damages." 

In  W.  U,  Tel  Co.  v.  Broesche,  72  Tex.  654,  it  was  de- 
cided that  a  telegraph  company  could  not  relieve  itself 
from  liability  for  failing  to  deliver  a  message  paid  for 
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and  seut  by  it,  by  showing  that  its  oflfice  at  the  point  of. 
delivery  was  closed  when  the  message  was  received  for 
transmission.'  A  telegraph  company  had  an  oflBce  regu- 
lation at  Hannibal,  Mo.,  which  confined  the  free  delivery 
of  messages  in  that  city  to  within  a  radius  of  ten  blocks. 
**It  would,  in  our  opinion,  be  quite  unreasonable  to  ex- 
pect the  plaintiff  to  be  advised  of  such  a  regulation.  It 
would  be  much  more  reasonable  to  require  the  defend- 
ant's agent  to  notify  the  sender  of  a  message  of  the  free 
delivery  limits  applicable  only  to  the  place  of  destina- 
tion." Braghears  v.  W.  U.  Tel  Co,,  45  Mo.  App.  433. 
There  are  authorities  which  take  a  contrary  view  of  this 
question.  W.  U.  Tel.  Co.  w.  Ilendersorij  89  Ala.  510; 
Stevenson  v.  Montreal  Tel.  Co.,  16  U.  C.  Q.  B.  530;  Given 
v.  W.  U.  Tel.  Co.,  24  Fed.  Rep.  119. 

In  the  case  last  cited,  Mr.  Justice  Milli^Sr  said:     '*Nor 
do  we  see  that  it  is  the  duty  of  the  Western  Union  Tele- 
graph Company  to  keep  the  employes  of  every  one  of  its 
offices  in  the  United  States  informed  of  the  time  when 
every  other  office  closes  for  the  night.     The  immense 
number  of  these  offices  all  over  the  United  States,  the 
frequent  changes  among  them  as  to  the  time  of  closing, 
and  the  prodigious  volume  of  a  written  book  on  this  sub- 
ject, seem  to  make  this  onerous  and  inconvenient  to  a 
degree  which  forbids  it  to  be  treated  as  a  duty  to  its  cus- 
tomers, for  neglect  of  which  it  must  be  held  liable  for 
damages.''     We  do  not  concur  in  the  statement   that 
onerous  and  burdensome  conditions  would  be  imposed 
upon  the  company  if  it  were  required  to  inform  its  cus- 
tomers of  the  office  hours  and  delivery  limits  at  the  de- 
livery office.     It  is  a  well  known  fact-that  such  compa- 
nies have  rate  books,  with  the  names  of  the  stations 
alphabetically  arranged,  which  its  employes  frequently 
resort  to  before  they  accept  a  message.    By  a  proper  des- 
ignation, the  office  hours  and  delivery  limits  of  each  sta- 
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tion  could  be  readily  indicated.     Such  methods  are  ap- 
plied in  the  postal  service. 

Mr.  Thompson,   in  his  work  on  Electricity,  section 
300  says:     *'But  it  is  a  mere  judicial  assumption  to  say, 
as  was  said  in  one  case  (Oivena  v.  Western  Union  Tel. 
^0.,  supra)  that  the  employes  in  a  telegraph  oflSce  are 
^ot  required  to  know  the  hour  at  which  an  office  of  the 
company  in  another  city  closes.     On  the  contrary,  it  is 
^^     obvious  suggestion  that,  in   any  properly  regulated 
^eiogxaph  system,  the   offices  would   be  classified,    and 
^hGMTG  would  be  a  uniform  time  established  for  the  closing 
^^  tlxose  of  each  class,  of  which  time  every  agent  receiv- 
^'^^gr     <3ispatches  would  be  apprised.     It  is  probable  that 
^li3ir^    is  not  a  receiving  agent  in  the  postal  telegraph 
ser^s^i^je  of  France  or  Germany  that  does  not  know  the 
liodi^  of  closing  of  every  office  in  the  republic  or  empire. " 
^lx«  averment  here,  however,  is  that  the  appellee  in- 
fer m.^d  appellants'  agent  at  Mt.  Carmel,  before  the  second 
message  was  sent,  of  the  existence  of  such  regulation. 
^^      lie  was  specially  entrusted  with  the  management  of 
tu&    lousiness  at  that  end  of  the  line,  his  knowledge  must 
^  <i^«med  the  knowledge  of  his  principals.     Brannon  v. 
^*  */,    42  Ind.  92;  Phoenix  Mut,  Life  Ins,  Co,  v.  Hinesley, 
75   Ixid.  1. 

T*lx^t  part  of  the  answer  that  is  addressed  to  the  failure 
^  F^^^omptly  transmit  and  deliver  the  first  telegram  is  in- 
suaa client,  and  that  part  that  is  addressed  to  the  failure 
^  I>^K^omptly  deliver  the  second  telegram  is  sufficient; 
but  ^s  the  pleading  attempts  to  answer  the  whole  com- 
^^^^^^xx.^,  the  demurrer  should  have  been  sustained. 

^^  the  trial  of  the  cause,  the  appellants  produced  a 

fitness,  M.  F.  Hoskinson,  who  testified  that  he  was  a 

;^sident  of  Mt.  Carmel,  111.,  and  had  been  practicing  law 

(or  fourteen  years  and  was  then  the  county  judge.     Ap- 

pellants  then  offered  to  show  by  him,  that  he  could  have 
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sued  out,  under  the  laws  of  Illinois,  a  writ  of  attach- 
ment and  attached  suflBcient  property  of  the  said  Davis 
to  have  made  the  whole  of  appellants'  debt  had  said  mes- 
sage been  promptly  delivered;  that  he,  as  the  attorney 
for  appellants,  could  have  given  bond  and  made  the  affi- 
davits for  a  writ  of  attachment  and  garnishment.  The 
appellee  objected  to  this  testimony,  assigning  as  a  reason 
for  its  inadmissibility  that  no  statute  of  Illinois  had  been 
pleaded. 

The  court  excluded  this  testimony,  and,  among  other 
things,  said,  in  the  presence  of  the  jury,  that  no  statute 
of  Illinois  had  been  pleaded.  To  these  remarks  of  the 
court  in  the  presence  of  the  jury,  the  appellants,  at  the 
time,  excepted.  The  court  seems  to  have  based  its  rul- 
ing upon  the  theory  that  it  was  necessary  to  plead  the 
statute  of  a  foreign  State,  before  it  could  be  given  in  evi- 
dence. 

The  general  rule  is  that  where  a  party  relies  upon  the 
statute  of  a  foreign  State  to  give  him  a  right  of  action  or 
ground  of  defense,  he  must  specially  plead  and  prove  the 
statute.  The  right  of  action  declared  upon  in  plaintiffs' 
complaint  is  not  given  by  a  foreign  statute.  The  right 
to  recover  damages  for  failure  to  promptly  transmit  and 
deliver  a  telegraphic  message  exists  independently  of  any 
statutory  enactment,  but  such  right  is  specially  given  by 
section  4177,  supra. 

The  statutes  of  Illinois,  if  they  were  proper  for  |iny 
purpose  in  this  case,  were  only  evidence  tending  to  es- 
tablish appellants'  right  of  recovery.  It  is  a  familiar 
rule  that  a  party  is  not  required  to  plead  his  evidence. 
The  laws  of  a  State  to  whose  courts  a  party  appeals  for 
redress,  furnish,  in  all  cases,  prima  faciCy  the  rule  of  de- 
cision, and  if  either  party  claims  the  benefit  of  a  differ- 
ent rule,  as  applicable  to  his  case,  he  must  aver  and  prove 
it.     Buchanan  v.  Hubbard,  119  Ind.  187. 
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In  Crake  v.  Crake,  18  Ind.  156,  it  was  said:  ''Where 
a  right  is  sought  to  be  enforced  in  one  State  in  relation 
to  a  subject-matter  existing  in  a  foreign  State,  and  no 
foreign  law  is  proved,  and  no  common  law  rule  ever  pre- 
scribed, and  no  contract  exists,  ♦  *  ♦  the  court  will 
apply  the  law  of  the  State  in  which  it  is  sitting." 

The  law  of  the  sister  State  of  Illinois;  both  statutory 
and  common,  in  the  absence  of  any  showing  to  the  con- 
trary, is  presumed  to  be  the  same  as  that  of  our  own 
State.  Hynes  v.  McDermott,  82  N.  Y.  41;  Desnoyer  v. 
McDonald,  4  Minn.  515;  Cooper  v.  Reaney,  4  Minn.  528; 
Lewis  V.  Bush,  30  Minn.  244;  Draggoo  v.  Graham,  9 
Ind.  212. 

It  would  seem,  under  these  rules,  that  the  appellants 
were  under  no  compulsion  to  prove  the  statute  laws  of 
Illinois,  but  that  they  might  rely  upon  the  laws  of  Indi- 
ana without  proof.  Lawson's  Expert  and  Opinion  Evi- 
dence, p.  59. 

^  If  the  appellee  desired  to  invoke  a  foreign  rule,  the 
burden  rested  upon  it  to  overthrow  the  presumption. 

We  may  say,  en  passant,  that  the  unwritten  or  com- 
mon law  of  any  other  of  the  United  States  or  of  England 
may  be  proven  by  parol  by  persons  learned  in  such  laws. 
Section  476,  R.  S.  1881. 

In  England,  this  rule  extends  to  the  written  as  well  as 
the  unwritten  laws. 

In  Baron  De  Brode's  Case,  8  Q.  B.  208,  a  French  ad- 
vocate practicing  at  Strasburg  was  permitted  to  depose 
that  the  feudal  law  had  been  put  an  end  to  in  Alsace  by 
the  ''torrent  of  the  French  Revolution''  and  by  a  decree 
of  the  national  convention.  This  rule  has  been  followed 
in  that  country  ever  since,  but  the  American  rule  is  less 
liberal.  It  requires  the  production  of  the  written  law, 
but  will  hear  parol  evidence  of  experts  as  to  its  interpre- 
tation and  effect. 
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Section  477,  R.  S.  1881,  provides  that  "The  existence 
and  tenor  or  effect  of  the  laws  of  any  foreign  country 
may  be  proved  as  facts  by  parol  evidence;  but  if  it  shall 
appear  that  the  law  in  question  is  contained  in  a  written 
statute  or  code,  the  court  may,  in  its  discretion,  reject 
any  evidence  of  such  law  which  is  not  accompanied  by 
a  copy  thereof/' 

The  appellants  were  surely  entitled  to  show  that  they 
could  have  given  bond  and  procured  writs  of  attach- 
ment and  garnishment  and  secured  their  debt,  under  the 
statutes  of  Indiana,  without  pleading  the  statutes  of  Il- 
linois. It  is  not  necessary  to  prove  the  law  of  the  forum. 
Lawson's  Expert  and  Opinion  Evidence,  p.  59. 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial  and  the  demurrer  to  the  amended 
second  paragraph  of  answer,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

Filed  June  20, 1893 ;  petition  for  a  rehearing  overruled  Nov.  23, 1893. 
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Physician  and  Patient. — Malpractice, —  When  Patient  May  Beeover^ 
When  Not. — Mixed  Negligence. — In  an  action  against  a  surgeon  for 
malpractice,  no  recovery  can  be  had  by  the  patient  against  the  sar- 
geon,  in  any  case,  where  both  the  surgeon  and  patient  are  free  from 
negligence,  or  where  the  surgeon  and  patient  are  both  guilty  of  neg- 
ligence, or  where  the  surgeon  is  free  from  fault  and  the  patient  is 
guilty  of  negligence.  It  is  only  where  the  surgeon  is  guilty  of  neg- 
ligence, and  the  patient  is  without  negligence  on  his  part,  contrib- 
uting in  any  degree  to  such  injuries,  that  the  patient  can  recover 
damages  of  the  surgeon. 

Same. — Contributory  Negligence. — Judgment  on  Ansxcera  to  Interrogato- 
riea,  non  Obstante. — In  such  an  action,  when  the  answers  to  intei^ 
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rogatories  show  that  the  patient,  by  his  negligent  conduct  in  disre- 
f  gard  of  his  surgeon's  instructions,  and  in  interfering  with  the  sur- 
geon in  the  discharge  of  his  duties,  contributed  to  the  injuries  com- 
plained of,  the  defendant  is  entitled  to  judgment  on  such  answers, 
notwithstanding  a  general  verdict  for  the  plaintiff. 

From  the  Grant  Circuit  Court. 

W.  H.  Carroll f  G.  D.  Dean  and  A.  J.  Remy,  for  appel- 
lant. 

H.  Brownlee,  H.  J.  Paulas ,  E.  Pierce  and  J.  A,  Hind- 
many  for  appellee. 

Davis,  J. — In  her  complaint  the  appellant  alleges  that 
on  the  9th  day  of  July,  1891,  she  suffered  the  following 
iujuries,  to  wit: 

1.  Broke  and  fractured  the  radius  of  her  left  fore- 
arm, near  the  wrist  joint. 

2.  Dislocated  laterally  both  bones  of  her  left  forearm, 
at  the  elbow  joint. 

3.  Fractured  the  inner  condyle  of  the  humerus  of  tlie 
left  elbow. 

It  is  further  alleged  that  she  employed  the  appellee,  a 
practicing  physician  and  surgeon,  of  Hartford  City,  Ind., 
to  attend  and  treat  her  said  injuries.  This  action  is  to 
recover  damages  alleged  to  have  been  sustained  by  ap- 
pellant, as  the  result  of  alleged  unskillfulness  and  negli- 
gence 'on  the  part  of  appellee,  in  the  treatment  of  her 
said  injuries  in  the  following  respects,  namely: 

1.  That  he  did  not  exercise  due  care  and  skill  in  set- 
ting and  reducing  said  fractures  and  dislocations,  and  in 
the  treatment  of  said  injuries. 

2.  That  he  negligently,  carelessly,  unskillfully,  and 
unprofessionally  pretended  to  set  and  reduce  said  frac- 
tures and  dislocations. 

3.  That  he  failed  to  properly  reduce  said  dislocation 
of  said  elbow  joint,  and  to  properly  bandage  the  same 
so  as  to  hold  said  bones  to  their  proper  places. 
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4.  That  he  too  frequently  changed  the  bandages  and 
splints  on  said  wounds,  and  prevented  the  union  of  the^ 
fragments  of  said  broken  bones  by  frequently  manipu- 
lating arid  moving  the  same. 

5.  That  he  prevented  the  proper  relocation  and  ad- 
justment of  said  dislocated  elbow  by  too  frequently 
manipulating  and  moving  it. 

Whereby  it  is  charged: 

1.  That  said  bones  of  said  joints,  by  adhesion  to  the 
surrounding  parts,  became  stiff  at  said  joints. 

2.  That  said  left  arm  became  permanently  stiff  and 
crooked  at  said  joints. 

3.  And  because  of  the  negligence,  and  carelessness, 
and  unskillfulness  of  appellee  in  improperly  reducing 
the  dislocation  of  the  elbow  joint,  and  in  bandaging  and 
treating  said  arm  and  hand,  the  appellant's  hand  and 
fingers  have  become  stiff  and  permanently  crooked. 

The  venue  of  the  cause  was  changed  from  the  Black- 
ford to  the  Grant  Circuit  Court,  where  it  was  tried  bj'  a 
jury.  The  jury  returned  a  general  verdict  in  favor  of 
appellant  for  $1,000,  and  they  also  returned  answers  to 
forty  interrogatories  submitted  by  appellee.  Upon  mo- 
tion of  appellee,  the  court  rendered  judgment  in  his 
favor  on  the  answers  to  the  interrogatories.  This  ruling 
is  the  basis  of  the  only  error  assigned.  The  question 
presented  is,  whether  the  facts  disclosed  by  the  answers 
to  the  interrogatories  can,  in  any  way,  be  reconciled  with 
the  general  verdict.  The  general  verdict  necessarily  de- 
cided all  material  questions  in  favor  of  appellant.  As 
was  well  said  by  Judge  New,  in  Gaar,  Scott  &  Co.  v. 
Rose,  3  Ind.  App.  269,  ''The  answers  to  interroga- 
tories override  the  general  verdict  only  when  both  can 
not  stand  together,  the  antagonism  being  such,  upon  the 
face  of  the  record,  as  is  beyond  the  possibility  of   re- 
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moval  by  any  evidence  admissible  under  the  issues  in  the 
cause.'* 

In  the  language  of  Judge  Elliott,  in  another  case, 
*'If  there  is  no  irreconcilable  conflict  between  the  general 
verdict  and  the  special  answers,  the  former  must  prevail, 
and  it  is  likewise  true  that  intendment  will  not  be  made 
in  favor  of  the  special  answers.  It  is  also  true  that  the 
answers  to  the  interrogatories  can  not  control  the  general 
verdict  if  they  are  contradictory,  although  the  verdict 
may  be  in  irreconcilable  conflict  with  some  of  these 
answers."  Maichett  v.  Ciififiinnati,  etc.y  R.  W.  Co.,  132 
Ind.  334. 

In  the  light  of  these  authorities,  the  first  proposition 
to  be  determined  is  whether  the  answers  to  the  inter- 
rogatories conclusively  show  that  appellee  was  not  guilty 
of  negligence  resulting  in  any  of  the  injuries  for  which 
recovery  is  sought  in  this  action. 

It  is  clearly  shown,  by  the  answers,  that  the  appellee 
did  possess  the  fair  and  ordinary  knowledge  and  skill. 
Jones  V.  Angell,  95  Ind.  376;  Oramm  v.  Boener,  56  Ind. 
497. 

Also  that  the  manner  in  which  he  dressed  and  treated 
appellant's  injuries  was,  with  one  exception,  such  as  is 
approved  and  followed  by  the  most  skillful  surgeons  in 
that  vicinity,  and  which  is  approved  by  the  standard 
authors  and  text- writers  upon  the  subject  of  surgery. 
The  exception  is  that  the  answers  do  not  conclusively 
show  that  appellee  exercised  due  skill  and  care  in  reduc- 
ing the  fracture  near  the  wrist  joint.  The  most  that  can 
be  said  in  behalf  of  appellee,  in  this  respect,  is  that  the 
answers  are  contradictory. 

Counsel  for  appellee,  however,  contend  that  * 'Granting, 
for  the  time  being,  that  this  fracture  was  not  reduced, 
there  is  nothing  in  the  entire  record  indicating  that  the 
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appellant  was  injured  or  even  inconvenienced   by  this 
omission.'* 

All  we  deem  it  necessary  to  say  on  this  subject  is  that 
when  we  refer  to  the  allegations  in  the  complaint,  to 
which  we  haye  heretofore  called  attention,  which,  in  view 
of  the  general  verdict,  so  far  as  the  question  now  under 
consideration  is  concerned,  we  must  regard  as  having 
been  proven  on  the  trial,  the  court  can  not  say,  as  a 
matter  of  law,  in  the  absence  of  an  express  finding  to  the 
contrary,  that  the  appellant  was  not  injured  or  incon- 
venienced by  reason  of  the  alleged  negligence  of  the  ap- 
pellee in  failing  to  reduce  the  fracture  near  the  wrist- 
joint. 

Conceding  that  the  answers  to  the  interrogatories  fail 
to  show  that  appellee  was  not  guilty  of  the  unskillful- 
ness  or  negligen6e  charged  in  the  complaint,  in  the  re- 
spect last  mentioned,  does  it  appear  from  these  answers 
that  the  alleged  injuries  which  are  made  the  basis  of  the 
action,  were  in  any  degree  caused  by  the  want  of  proper 
care  on  the  part  of  appellant?  In  other  words,  is  appel- 
lant shown  to  have  been  guilty  of  any  act  of  negligence 
which  was  the  proximate  cause  of  the  injuries  of  which 
complaint  is  made? 

The  interrogatories  and  answers  thereto  bearing  on 
this  branch  of  the  case  are  as  follows: 

**Did  not  the  defendant,  at  his  first  visit,  after  having 
properly  examined,  reduced,  adjusted,  bandaged,  and 
dressed  the  arm,  and  at  divers  other  times,  order  and 
direct  plaintiff  not  to  remove  her  arm  from  the  sling,  but 
to  keep  it  in  the  sling  at  rest?     A.  Yes. 

"If  you  answer  question  18  (the  preceding  question) 
in  the  affirmative,  state  if  such  orders  and  directions 
given  the  plaintiff  by  the  defendant  were  proper,  and 
whether  a  strict  observance  of  the  same  was  necessary  to 
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the  proper  treatment  of  the  injuries  of  the  arm.  A.  In 
the  main  it  was. 

'*If  you  answer  question  18  in  the  affirmative,  state  if 
it  is  not  true  that  the  plaintiff  failed,  refused  and  neg- 
lected to  obey  the  orders  and  directions  of  the  defendant 
by  taking  and  removing  the  arm  from  the  sling  in  the 
defendant's  absence.     A.    She  did  in  part. 

'*Is  it  not  true  that  the  plaintiff  at  divers  times  with- 
in the  first,  second,  and  third  weeks  following  her  in- 
juries, remove  the  injured  arm  from  the  sling  in  viola- 
tion and  disregard  of  defendant's  directions  and  instruc- 
tions?    A.   Yes. 

*'Did  not  the  plaintiff  on  divers  occasions  within  the 
first,  second,  and  third  weeks  following  the  injury,  and 
after  the  said  third  morning,  remove  the  arm  from  the 
sling,  and  leave  it  out  for  short  times,  placing  it  in  dif- 
ferent positions  while  out  of  the  sling,  and  if  this  was 
not  in  violation  of  the  defendant's  instructions  to  her? 
Answer  fully.     A.   Yes. 

**Did  the  plaintiff  obey  the  directions  and  instructions 
of  the  defendant  in  the  matter  of  caring  for  and  treating 
her  arm  in  his  absence?     A.    Not  entirely. 

**If  you  answer  question  28  (last  question)  in  the 
negative,  state  fully  how  and  in  what  manner  the  plain- 
tiff failed  to  follow  .defendant's  directions  and  instruc- 
tions. A.  By  taking  her  injured  arm  out  of  the  sling 
and  placing  it  on  her  lap,  window-sill,  and  table. 

'*Is  it  not  a  fact  that  the  injured  arm  was  highly  in- 
flamed and  very  much  swollen  for  a  time?     A.    Yes. 

*'If  you  answer  question  31  in  the  affirmative,  state  if 
the  inflammation  and  swelling  was  not  produced  in  part 
as  the  natural  result  of  the  injuries  sustained?     A.  Yes. 

'*If  you  find  that  the  plaintiff,  at  divers  times  within 
the  week  following  the  injury,  removed  her  arm  from  the 
sliug,  state  if  it  is  true  that  the  natural  tendency  of  such 
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conduct  was  not  to  aggravate  and  increase  inflammation 
and  swelling.     A.    It  was  to  some  extent. 

*'If  you  answer  question  33  in  the  aflSrmative,  state  if 
it  is*  not  true  that  the  inflammation  and  swelling  of 
plaintiff's  arm  was  not  aggravated  and  increased  by  the 
removal  of  her  arm  from  the  sling.  A.  It  would  par- 
tially. 

^'Is  it  not  a  fact  that  the  natural  effect  and  tendency 
of  such  inflammation  and  swelling  over  and  about  the 
injured  parts,  and  over  and  about  the  ligaments,  tendons, 
muscles,  and  soft  parts  of  the  arm  was  to  produce  and 
cause  a  stiffened  condition  of  the  elbow,  wrist,  and  finger- 
joints?     A.    Yes. 

**If  you  find  that  the  arm  at  and  about  the  points  of 
the  injuries  was  greatly  inflamed  and  swollen,  and  that 
the  natural  tendency  of  such  inflamed  and  swollen  con- 
dition was  to  cause  stiffness  at  the  elbow,  wrist,  and 
finger-joints,  what  do  you  find  from  the  evidence  was 
the  proper  treatment  of  the  arm  in  that  condition  to  pre- 
vent or  overcome  such  .tendency  to  stiffness  in  said 
joints?  A.  Passive  motion  and  the  application  of 
lotions. 

"Do  you  not  find  that  the  arm  was  highly  inflamed 
and  swollen  for  a  time,  and  that  the  natural  tendency  of 
such  condition  was  to  produce  stiffness  in  the  joints  if 
not  properly  treated,  and  that  the  proper  treatment  to 
prevent  such  results  was  to  use  passive  motion.  A. 
Yes.      * 

*'Is  it  not  a  fact  that  the  defendant,  at  the  proper  times, 
used  such  passive  motion  at  these  joints,  when  allowed 
to  do  so  by  the  plaintiff,  as  fully  and  freely  as  she  would 
permit?     A.    Yes. 

''Is  it  not  a  fact  that  the  plaintiff,  on  account  of  the 
l)ain  (caused)  by  the  defendant's  effort  to  produce  pas- 
sive motion  at  the  elbow,  wrist,  and  finger  joints,  refused 
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to  allow  him  to  employ  such  means  for  her  recovery, 
and  that  he  was  prevented,  by  such  refusal,  from  using 
such  passive  motion  at  the  times  and  to  the  extent 
proper?     A.    Yes. 

**If  you  find  from  the  evidence  that  there  is  a  partial 
stiffness  at  the  elbow,  wrist,  and  finger  joints,  do  you  n6t 
find  that  this  condition  of  these  joints  resulted,  in  whole 
or  in  part,  from  the  refusal  of  the  plaintiff  to  permit  the 
defendant  to  subject  these  joints,  at  the  proper  times,  to 
passive  motion?     A.    In  part." 

Before  considering  the  effect  of  these  answers,  we  will 
briefly  refer  to  the  authorities  which  relate  to  the  duties 
of  the  patient  in  such  cases,  and  also  the  question  of 
contributory  negligence  on  his  part. 

In  Potter  v.  Warner,  91  Pa.  St.  362,  36  Am.  Rep.  668, 
the  court  says:  '*It  is,  however,  the  duty  of  the  patient 
to  submit  to  the  treatment  prescribed,  and  to  follow  the 
directions  given,  provided  they  be  such  as  a  physician 
of  ordinary  skill  would  adopt  or  sanction.  *  *  *  jf 
the  injuries  were  the  result  of  mutual  and  concurring 
negligence  of  the  parties,  no  action  to  recover  damages 
therefor  will  lie.  A  person  can  not  recover  from  another 
for  consequences  attributable  in  part  to  his  own  wrong. 
Nor  is  it  necessary  that  the  negligence  of  each  party  be 
equal,  to  defeat  a  recovery.  Cattavnssa  R.  R,  Co.  v. 
Armstrong,  13  Wright,  186.'' 

It  was  well  said,  in  Railroad  v.  Norton,  12  Harris,  465: 
"The  law  has  no  scales  to  determine  in  such  cases 
whose  wrong-doing  weighed  most  in  the  compound  that 
occasioned  the  mischief.''     Jones  v.  Angell,  supra. 

Indulging  every  reasonable  presumption  and  intend- 
ment in  favor  of  the  general  verdict,  and  granting  that 
the  appellant  established,  to  the  satisfaction  of  the  jury, 
every  fact  put  in  issue  by  the  allegations  in  her  43om- 
plaint,  except  when  the  answers  to  the  interrogatories 
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affirmatively  and  conclusively  show  to  the  contrary,  and 
giving  a  fair  and  reasonable  construction  to  the  facts, 
which  are  clearly,  specifically,  and  without  conflict 
or  contradiction,  found  in  said  answers,  we  conclude 
that  the  negligence  of  the  appellee  in  failing  to  reduce 
the  fracture  near  the  wrist,  and  the  refusal  of  appellant 
to  allow  appellee  to  subject  the  injured  joints  at  the 
proper  times  to  passive  motion  concurred  in  producing 
the  injuries  for  which  recovery  is  sought. 

It  is  urged  by  counsel  for  appellant  that  one  of  the  in- 
juries complained  of  is  the  failure  to  reduce  the  fracture, 
and  that  it  is  not  shown  that  any  negligence  of  appel- 
lant contributed  to  this  injury. 

We  do  not  so  understand  the  allegation  in  the  com- 
plaint. The  failure  to  reduce  the  fracture  near  the  wrist 
is  one  of  the  alleged  negligent  acts  of  appellee.  This  act, 
with  other  acts  of  negligence,  it  is  charged,  as  we  have 
seen,  caused  the  injuries  specifically  complained  of,  as 
hereinbefore  stated,  for  which  damages  are  sought.  The 
bone  was  fractured  near  the  wrist,  and  the  elbow  was 
dislocated.  Appellee,  in  all  respects,  fully  discharged  his 
duty,  except  he  failed  to  reduce  the  fracture.  The  appel- 
lant did  not  obey  his  directions,  and  refused  to  allow  ap- 
pellee to  subject  the  injured  parts  at  the  proper  times  to 
passive  treatment,  and  this  contributory  negligence  on 
the  part  of  appellant  united  with  the  said  negligence  on 
the  part  of  appellee  in  causing  the  adhesion  of  the  bones 
to  the  surrounding  parts,  the  stiffness  of  the  joints  and 
the  loss  of  the  use  of  the  arm.  In  other  words,  it  is  not 
charged  that  the  failure  to  reduce  the  fracture  is  one  of 
the  injuries  which  resulted  from  his  negligence,  but  this 
act  is  charged  as  the  negligence  which  caused  the  stiff- 
ness of  the  joints.  If  the  failure  of  appellee  to  reduce 
the  fracture  had  caused  the  stiffness  of  the  joints,  with- 
out any  negligence  of  appellant  contributing  thereto,  ap- 
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pellee  would  undoubtedly  be  liable  in  damages  therefor. 
The  injuries  complained  of  were  certainly  aggravated  by 
the  misconduct  of  appellant,  and  therefore  appellee,  un- 
der the  authorities,  is  not  liable  in  damages  therefor. 
Jones  V.  Angell,  supra. 

The  condition  of  the  arm,  the  loss  of  its  use,  the  stiff- 
ness of  the  joints,  are  the  injuries  of  which  it  is  alleged 
the  negligent  acts  of  the  appellee  were  the  proximate 
cause,  and  these  injuries  are  shown  by  the  answers  to  tlie 
interrogatories  to  have  been  the  result,  in  some  degree 
at  least,  of  contributory  negligence  on  the  part  of  appel- 
lant.    Jo7ies  V.  Angell,  supra. 

For  instance,  suppose  a  man  fractures  the  bones  in  his 
leg  below  the  knee,  and  calls  a  surgeon  to  treat  the 
injuries,  and  the  surgeon  negligently  fails  to  properly 
reduce  one  of  the  fractures,  but  in  all  other  respects  gives 
proper  treatment,  and  the  patient,  in  disobedience iof  the 
directions  of  the  surgeon,  negligently  removes  the  band- 
ages used  as  a  part  of  the  proper  treatment  by  the  sur- 
geon,  or  is  otherwise  guilty  of  contributory  negligence, 
and  such  combined  negligence  of  the  surgeon  and  pa- 
tient unite  in  producing  a  shortness  and  stiffness  of  the 
leg,  for  which  injuries  an  action  is  brought  against  the 
surgeon,  can  the  patient  recover?  The  patient  is  cer- 
tainly not  responsible  in  such  case  for  the  original  neg- 
ligence of  the  surgeon  in  failing  to  properly  reduce  the 
fracture,  but  this  negligence  of  the  surgeon  unites  with 
the  subsequent  contributory  negligence  of  the  patient  in 
causing  the  shortness  and  stiffness  of  the  leg.  Now,  it 
seems  clear  to  us  under  such  circumstances,  and  the 
authorities  cited,  that  the  patient  can  not  recover  for  the 
consequent  shortness  and  stiffness  of  the  leg.  When  both 
the  surgeon  and  patient  are  free  from  negligence,  or 
where  the  surgeon  and  patient  are  both  guilty  of  negli- 
VoL.  8—18 
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gence,  or  where  the  surgeon  is  free  from  fault  and  the 
patient  is  guilty  of  negligence,  no  recovery  can  be  had 
by  the  patient  against  the  surgeon  in  any  case.  It  is 
only  where  the  surgeon  is  guilty  of  negligence  and  the 
jmtient  is  without  negligence  on  his  part,  contributing 
in  any  degree  to  such  injuries,  that  the  patient  can  re- 
cover damages  of  the  surgeon. 

In  this  case  it  appears,  as  we  have  seen,  that  both 
parties  were,  in  some  degree,  at  least,  in  fault  in  pro- 
ducing the  injuries  in  question,  and  therefore  the  court 
below  did  not  err  in  rendering  judgment  for  appellee. 

Judgment  aflSirmed. 

Filed  Nov.  22,  1893. 
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No.  946. 

The  Citizens'  Insurance  Company,  of  Evansville, 
Indiana,  v,  Sprague. 

Insurance. — PoHaj  on  Merchandise. — Provision  for  Inventory  Each 
Year. —  When  Failure  to  make  not  Matter  of  Defense. — Where  an  in- 
surance policy  issued  upon  a  stock  of  merchandise  provided,  as  a 
condition  of  insurance,  that  the  insured  would  make  an  itemized 
inventory  of  merchandise  *  *  each  year,  and  correct  records  of 
all  purchases  and  freight  paid,  and  all  sales  made  from  the  time  one 
inventory  is  made  until  another  shall  have  been  taken,  etc.,  and 
about  two  months  after  the  issuance  of  the  policy  the  property  was 
destroyed  by  fire,  no  inventory  having  been  made,  the  failure  of  the 
assured  to  make  an  inventory  of  the  merchandise  is  no  matter  of 
defense  by  the  company,  the  assured  having  yet  ten  months  in 
which  to  make  such  inventory,  under  the  terms  of  the  policy. 

From  the  Gibson  Circuit  Court. 

J.  E.  Iglehart,  E.  Taylor  and  J.  H.  Miller,  for  appel- 
lant. 

A.  Gilchrist f  C.  A.  De  Brnler  and  L,  C  Emhree^  for 

appellee. 

(275) 
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Ross,  J. — ^The  appellee  sued  the  appellaut  upon  a  pel-, 
icy  of  insurance,  issued  by  it  April  18,  1891,  insuring 
his  stock  of  merchandise  for  one  year  from  that  date 
against  loss  by  fire.  On  the  18th  day  of  June,  1891,  the 
property  insured  was  destroyed  by  fire,  and  appellant 
refusing  to  adjust  the  loss,  this  action  was  brought.  The 
cause  was  tried  by  the  court,  without  the  intervention  of 
a  jury,  a  finding  made,  and  judgment  rendered  in  favor 
of  the  appellee. 

The  only  questions  urged  on  this  appeal  relate  to  the 
rulings  of  the  court  in  sustaining  the  demurrers  to  the 
third,  fourth,  fifth,  and  sixth  paragraphs  of  the  answer. 
Each  of  these  paragraphs  of  the  answer  is  based  upon 
the  following  clause  in  the  policy,  viz: 

'*  Warranted  by  assured  that  an  itemized  inventory  of 
merchandise  and  store  furniture  and  fixtures  shall  be 
made  once  each  year,  and  correct  records  of  all  purchases 
and  freight  paid,  and  all  sales  made  from  the  time  one 
inventory  is  made  until  another  shall  have  been  taken; 
and  that  such  inventories  and  records,  or  duplicates 
thereof,  shall  either  be  kept  in  an  iron  safe  or  in  another 
building  located  suflSciently  remote  from  the  property 
insured  under  this  policy  as  not  to  be  burned  therewith 
by  the  same  fire." 

There  is  considerable  discussion  pro  and  co7iy  as  to 
whether  or  not  the  above  clause  is  a  part  of  the  policy 
sued  on,  and,  also,  whether  or  not  it  amounts  to  a  war- 
ranty. The  first  of  these  questions  must  be  considered 
in  the  affirmative,  and  the  second,  for  the  purposes  of 
this  case,  will  be  considered,  in  effect,  as  a  warranty. 
What,  then,  did  the  appellee,  under  the  terras  of  this 
contract,  agree  to  do?  He  agreed  to  make  out,  once 
each  year,  an  itemized  inventory  of  his  merchandise  and 
store  furniture  and  fixtures,  and  correct  records  of  all 
purchases  and  freight  paid,  and  all  sales  made  from  the 
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time  one  inventory  was  made  until  another  should  be 
taken. 

It  is  averred  in  each  paragraph  of  the  answer  that  the 
appellee  failed  to  make  out  and  deposit  the  inventory  as 
provided  in  said  policy. 

Under  this  clause  of  the  policy,  the  appellee  had  one 
year  from  April  18,  1891,  in  which  to  make  out  the  in- 
ventory as  therein  provided.  Until  the  expiration  of  one 
year,  there  was  no  breach  of  the  contract  on  his  part  in 
not  making  out  such  inventory. 

The  fire  which  destroyed  appellee's  property  occurred 
just  two  months  after  the  issuing  of  the  policy  sued  on. 
Ten  months  remained  in  which  the  appellee  was  per- 
mitted to  make  out  the  inventory  of  the  stock  of  mer- 
chandise, furniture,  and  fixtures,  and  until  the  expiration 
of  the  year  allowed,  there  was  no  breach.  This  is  the 
plain  meaning  of  the  language  used  in  the  policy,  and 
to  give  it  any  other  construction  would  simply  be  to  do 
violence  to  the  English  language. 

There  was  no  error  committed  in  sustaining  the  de- 
murrers to  these  paragraphs  of  the  answer. 

Judgment  affirmed. 

Reinhard,  J.,  absent. 

Filed  Dec.  12, 1893. 
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No.  901. 

Fruits  et  al.  v.  Elmore.  ■ 

Replevin.— -4>wtecr  of  Property  in  Third  Person. — Sustaining  Demurrer 
to, — Harmless  Error, — General  Denial. — In  an  action  of  replevin,  it  is 
not  available  error  to  sustain  a  demurrer  to  a  paragraph  of  answer 
which  only  amounts  to  an  answer  of  property  in  a  third  person, 
such  fact  being  provable  under  the  general  denial. 

Same. — Possession  Must  be  iS^Aotpn.— Replevin  can  not  be  maintainetl 
unless  the  evidence  shows  the  actual  or  constructive  possession  oi 
the  property  in  the  defendant  at  the  time  when  the  suit  was  insti- 
tuted. 

Same. — Evidence. — Judgment. — Execution. — Constable. — In  such  case, 
the  suit  being  against  a  constable,  among  others,  who  had  levied  an 
execution  on  the  property  in  question,  the  judgment  and  writ  of 
execution  are  admissible  in  evidence  as  tending  to  show  the  right 
of  possession. 

Judgment. — Voidable. — Collateral  Attack. — In  an  action  for  work  and 
labor  performed,  on  a  demand  for  $3,  the  jury  returned  a  verdict  as 
follows:  "We,  the  jury,  find  for  the  plaintiff,"  upon  which  the 
court  rendered  judgment  for  plaintiff  for  |3  and  for  costs  of  suit, 
taxed  at  $14.75. 

Held,  that  the  judgment  was  merely  voidable  and  not  void,  and  could 
not  be  collaterally  attacked. 

From  the  Montgomery  Circuit  Court. 

G.  D.  Hurley  and  M.  E.  Clodfelter,  for  appellants. 

G.  W.  Paul  and  M.  W.  Bruner,  for  appellee. 

LoTZ,  J. — ^The  appellee  was  the  plaintiff  and  the  ap- 
pellants the  defendants  in  the  court  below.  The  action 
was  to  recover  the  possession  of  a  certain  horse.  There 
was  a  trial  by  jury,  and  the  appellee  had  judgment  in 
her  favor  against  all  the  appellants.  The  appellants 
have  severally  assigned  errors  in  this  court.  The  first 
error  discussed  by  counsel  is  that  the  court  erred  in  sus- 
taining a  demurrer  to  the  second  paragraph  of  the  sepa- 
rate answer  of  Noah  Fruits.  In  this  paragraph,  said  ap- 
pellant pleaded,  that  he  was  the  duly  qualified  and  act- 
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ing  constable  of  Ripley  township,  in  Montgomery  county, 
and  that  a  writ  of  execution  was  duly  issued  and  de- 
livered to  him  by  John  L.  Hankins,  a  justice  of  the  peace 
of  said  township,  on  a  judgment  duly  made  and  given  in 
favor  of  one  Jacob  Elmore,  and  against  one  James  El- 
more; that  as  such  constable  he  levied  said  writ  upon  the 
property  described  in  the  complaint  as  the  property  of 
said  James  Elmore,  and  that  the  same  was  the  property 
of  said  James  Elmore.  There  was  no  error  in  sustain- 
ing a  demurrer  to  this  answer.  It  is  only  equivalent  to 
an  answer  of  property  in  a  third  person.  It  is  well 
settled  that  where  the  real  defense  in  replevin  is  property 
in  a  third  person,  such  defense  may  be  given  under  the 
general  denial.  Branch  v.  Wiseman^  51  Ind.  1;  Laney, 
Sparks,  75  Ind.  278. 

The  next  assignment  of  error  discussed  by  counsel  is 
the  overruling  of  the  motion  for  a  new  trial.  On  the 
trial  the  appellants,  after  sufficiently  identifying  the 
same,  offered'  in  evidence  a  judgment  rendered  by  the 
appellant,  John  L.  Hankins,  as  a  justice  of  peace  of  Rip- 
ley township,  in  the  case  of  Jacob  Elmore  against  James 
Elmore,  and  a  writ  of  execution  issued  thereon  by  the 
appellant,  John  L.  Hankins,  as  such  justice  of  the  peace, 
which  was  levied  upon  the  property  in  controversy  by 
the  appellant,  Noah  Fruits,  as  constable  of  said  town- 
ship. This  evidence  was  excluded  over  the  objection  of 
the  appellants.  Replevin  is  a  mere  possessory  action. 
Title  to  the  property  is  usually  but  an  incident  in  deter- 
mining the  right  to  possession.  It  may,  or  may  not,  be 
a  controlling  circumstance.  One  person  may  have  the 
title  and  another  have  the  right  to  the  possession.  Usu- 
ally title  is  a  strong  circumstance  tending  to  show  the 
right  of  possession.  In  the  case  in  hearing,  it  was  proper, 
under  the  issues  for  the  appellants,  to  show  that  the  horse 
was  the  property  of  James  Elmore,  and  that  the  posses- 
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sion  under  the  writ  and  judgment  was  lawful  and  right. 
The  general  issue  admits  any  evidence  relevant  to  the 
right  of  possession,  asserted  by  the  plaintiff,  including 
evidence  of  a  right  of  possession  in  the  defendant,  or 
even  in  a  stranger.  Smith  v.  Harrisy  76  Ind.  104.  Ap- 
pellee, however,  contends  that  the  judgment  on  its  face 
is  a  nullity,  and  that  it  conferred  no  rights  upon  appel- 
lant Hankins,  to  issue  an  execution,  and  that  the  writ 
affords  no  protection  to  the  other  appellants  in  making 
the  levy.  The  judgment  offered  in  evidence  shows  that 
it  was  an  action  on  account  for  work  and  labor  done,  in 
which  a  judgment  in  the  sum  of  $3  was  demanded. 
There  was  a  trial  by  jury,  and  a  verdict  as  follows:  *'We, 
the  jury,  find  for  the  plaintiff."  Upon  this  verdict  the 
justice  rendered  judgment  in  favor  of  the  plaintiff  in  the 
sum  of  $3  and  costs  of  suit,  costs  taxed  at  $14.75.  The 
writ  was  issued  for  $3  with  interest,  and  for  $14.75  costs. 
This  writ  was  levied  upon  the  property  in  controversy. 

It  has  often  been  decided  that  where  there  is  a  mere 
finding  for  the  plaintiff,  without  any  assessment  of  dam- 
ages, no  judgment  can  properly  follow.  Cincinnati,  etc,, 
R  R.  Co.  V.  Washburn,  25  Ind.  259;  Trout  v.  West,  29 
Ind.  51;  Mitchell  v.  Geisendorif,  44  Ind.  358;  Nicholson 
V.  Caress,  76  Ind.  24;  Bunnell  v.  Bunnell,  93  Ind.  595. 

If  a  judgment  is  a  nullity,  the  party  against  whom  it 
is  rendered  may  assail  it  whenever  and  wherever  it  con- 
fronts him.  But  is  the  judgment  offered  in  this  case  a 
nullity?  In  the  cases  above  cited,  there  was  a  direct  at- 
tack upon  the  judgments,  here  the  attack  is  a  collateral 
one.  We  do  not  consider  the  judgment  offered  in  evi- 
dence as  being  absolutely  void.  The  justice  had  juris- 
diction of  the  subject-matter,  and  of  the  person  of  the 
judgment  defendant.  The  judgment  rendered  by  him 
was  erroneous  but  not  void.    It  was  sufficient  to  support 
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an  execution  until  set  aside.  A  constable  or  sheriff,  as 
a  general  proposition,  is  not  bound  to  look  beyond  the 
face  of  the  writ  delivered  to  him  to  execute.  If  it  is  legal 
on  its  face,  he  is  bound  to  execute  it,  and  he  can  plead  it 
as  a  justification,  though  the  proceedings  before  the  mag- 
istrate, which  led  to  the  issue  of  the  writ,  are  illegal.  But 
the  rule  is  different  where  the  suit  is  against  the  person 
who  procures,  or  the  justice  who  issues  the  writ  on  such 
void  proceedings.  Ewing  v.  Robeson,  15  Ind.  26;  Ruth- 
erford V.  Davis,  95  Ind.  245;  Davis  v.  Bush,  4  Blackf. 
330. 

The  judgment  here  being  merely  voidable,  the  con- 
stable had  the  right  to  levy  the  same  on  the  property  of 
the  judgment  defendant.  Of  course  if  the  constable 
levied  it  upon  the  property  of  appellee,  neither  the  judg- 
ment nor  the  writ  afforded  him  any  protection.  The 
right  to  the  possession  was  the  issue  to  be  determined. 
There  was  some  evidence  which  tended  to  show  that 
James  Elmore  was  the  owner  of  the  horse.  This  being 
true,  the  judgment  and  writ  were  proper  evidence  to  go 
to  the  jury  to  show  the  right  of  possession  under  said 
levy. 

Again,  there  is  no  evidence  in  the  case  which  tends  to 
show  that  the  appellant,  John  L.  Hankins,  ever  had  the 
actual  or  constructive  possession  of  the  property.  The 
only  connection  he  had  with  the  case  was  to  issue  an  ex- 
ecution against  the  property  of  James  Elmore.  He  gave 
no  command  to  levy  it  upon  the  particular  property  in 
controversy.  Replevin  can  not  be  maintained  unless  the 
evidence  shows  the  actual  or  constructive  possession  of 
the  property  in  the  defendant  at  the  time  when  the  suit 
was  instituted.  Standard  Oil  Co.  v.  Bretz,  98  Ind.  231; 
Louthain  v.  Fitzer,  78  Ind.  449;  Krug  v.  Herod,  69  Ind. 
78. 
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Judgment  reversed  at  the  costs  of  appellee,  with  in- 
structions to  sustain  the  motion  for  a  new  trial  as  to  all 
the  appellants. 

Filed  Sept.  21,  1893;  petition  for  rehearing  overruled  Nov.  28, 1893. 


No.  1,010. 
The  State,  ex  rel.  Courter,  v.  Buckles  et  al. 

ExBCUTiON. —  When  May  Issue  and  be  Levied  Against  a  County .— Jndg- 
ment.—An  execution  may  issue  on  a  judgment  against  a  county,  and 
may  be  levied  upon  any  property  owned  by  the  county  and  not 
needed  for  governmental  or  public  purposes. 

Same. — Against  a  County. — Failure  to  Make  Betum  Within  180  Days. 
— Liability  of  Sheriff. — If  a  sheriff  fails  to  make  return  of  an  execu- 
tion issued  against  a  county  within  180  days,  he  is  liable  in  nominal 
damages,  without  reference  to  the  question  whether  or  not  there 
was  any  property  out  of  which  he  could  have  made  the  same. 

From  the  Knox  Circuit  Court. 
jff.  S.  Cauthorn,  for  appellant. 
0.  H,  Cobb,  for  appellees. 

Reinhard,  J. — ^This  is  an  action  by  the  appellant's 
relator,  against  the  appellee  Buckles,  on  his  oflScial  bond, 
as  sheriff  of  the  county  of  Knox,  the  other  appellees  be- 
ing sureties  on  such  bond. 

The  complaint  is  in  two  paragraphs,  and  the  breach 
alleged  in  each  paragraph  is  that  the  appellee  Buckles, 
as  such  sheriff,  for  more  than  180  days  failed  to  levy  an 
execution,  in  his  hands,  on  a  judgment  in  favor  of  the  re- 
lator and  against  the  board  of  commissioners  of  the  county 
of  Knox,  which  judgment  was  rendered  by,  and  exe- 
cution issued  out  of,  the  Knox  Circuit  Court. 

For  the  purposes  of  the  questions  here  involved,  the 
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averments  in  each  paragraph  are  substantially  the  same. 

The  court  sustained  a  demurrer  to  each  paragraph  of 
the  complaint,  and  this  ruling  presents  the  only  ground 
upon  which  a  reversal  is  asked. 

The  appellee  has  not  favored  us  with  a  brief  in  the 
case,  but  we  are  informed,  by  appellant's  brief,  that  the 
court  based  its  ruling  upon  the  theory  that  a  judgment 
against  a  county  could,  under  no  condition,  be  enforced 
by  means  of  an  execution  to  be  levied  upon  and  satisfied 
by  the  sale  of  the  county's  property. 

The  statute  makes  it  the  duty  of  the  sheriff,  when  an 
execution  comes  into  his  hands,  to  serve  it  upon  the  de- 
fendant or  defendants  in  his  county,  and  levy  the  ex- 
ecution, if  not  paid,  upon  any  property  of  such  defend- 
ant or  defendants,  and  make  at  least  one  effort  to  sell  such 
property,  within  sixty  days  after  the  execution  comes 
into  his  hands.     R.  S.  1881,  section  719. 

The  execution  is  returnable  within  180  days  from  its 
date.     R.  S.  1881,  section  683. 

If  he  neglect  or  refuse  to  levy  upon  property,  or  return 
such  execution,  as  required  by  law,  the  sheriff  shall  be 
amerced  to  the  extent  of  the  value  of  the  property,  not 
exceeding  the  amount  necessary  to  satisfy  the  execution. 
R.  S.  1881,  section  783. 

It  is  averred,  in  each  paragraph  of  the  complaint,  in 
substance,  that  the  execution  defendant  had,  during  the 
time  the  sheriff  had  the  said  execution  in  his  hands,  and 
during  the  life  of  said  execution,  personal  property  sub- 
ject to  execution,  and  on  which  he  might  have  levied 
said  execution  and  made  the  whole  amount  of  money  due 
thereon. 

The  effect  of  the  judgment  upon  the  demurrer,  there- 
fore, if  the  same  is  to  stand,  is  to  declare  the  law  to  be 
that  an  execution  is  in  no  case  proper  to  enforce  a  judg- 
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ment  against  the  board  of  commissioners  of  a  county. 
Is  this  sound  law? 

Counties  being  but  subdivisions  of  the  govermental 
power  of  the  State,  the  property  held  by  them  and  used 
for  such  governmental  or  public  purposes,  such  as  a 
court  house,  or  jail,  or  a  public  square,  can  not  be  sold 
upon  legal  process.  Lowe  v.  Board,  etc,,  94  Ind.  553; 
2  Dill.  Mun.  Corp.  (3d  ed.),  section  576. 

*'The  rule  rests  upon  the  principle  that  the  public 
good  requires  that  property  needed  for  the  proper  ad- 
ministration of  local  governmental  affairs  shall  not  be 
taken  from  the  local  authorities,  lest  the  due  administra- 
tion of  such  affairs  be  so  much  disturbed  as  to  cause  the 
public  to  suffer.'*     Lowe  v.  Board,  etc,,  supra. 

We  do  not  think  it  can  be  said,  however,  that  a  county 
may  never  be  the  owner  of  property  which  is  not  needed 
for  governmental  or  public  purposes.  We  are  not  aware 
of  any  reason  why  a  county,  which,  like  other  corpo- 
rations,Ms  an  artificial  person,  subject  to  the  power  and 
authority  of  the  courts  within  whose  jurisdiction  it  is 
situated,  may  not,  in  a  proper  case,  be  bound  and  con- 
trolled by  such  process  as  an  execution,  as  other  persons 
within  such  jurisdiction  are  bound.  We  are  aware  that 
in  some  jurisdictions  it  is  held  that  a  judgment  against 
a  county  or  municipal  corporation  amounts  to  no  more 
than  the  establishment  of  a  valid  claim,  which  the  of- 
ficers of  such  corporation  may  be  compelled  to  pay  out 
of  the  proper  funds  by  mandate.  Emerie  v.  Oilman,  10 
Cal.  404,  70  Am.  Dec.  742;  Kinmundy  v.  Mahan,  72 
111.  462;  Wilson  v.  Commissioners,  7  Watts  &  Serg.  197; 
Board,  etc,  v.  Edmonds,  76  111.  544. 

But  this  rule  is  not  followed  in  all  the  States.  Savage 
V.  Supervisors  of  Crawford  Co,,  10  Wis.  44. 

We  think  the  better  rule  is  that  execution  may  issue 
against  a  county  upon  a  judgment  rendered  against  it, 
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and  may  be  levied  upon  any  property  owned  by  such 
county  not  needed  for  governmental  or  public  purposes. 
1  Freeman  on  Executions,  section  126. 

Our  statute  makes  counties'  bodies  corporate  and  pol- 
itic, and  clothes  them  with  power  to  prosecute  and  de- 
fend suits,  and  confers  upon  them  such  rights,  duties, 
and  powers  generally  as  are  incident  to  corporations. 
R.  S.  1881,  section  5735. 

There  is  nothing  in  the  law  which  creates  these  corpo- 
rations, that  in  any  manner  conflicts  with  the  view  that 
judgments  against  them  may  be  enforced  by  execution, 
if  the  same  can  be  levied  and  made  out  of  property  other 
than  that  needed  for  governmental  purposes.  We  have  not 
been  able  to  find  any  case  decided  by  the  Supreme  Court, 
which  holds  that  this  may  not  be  done .  If  there  was  in  fact 
no  such  property,  the  question  can  be  fully  met  by  plead- 
ing the  general  denial.  At  all  events,  we  think  it  was 
the  duty  of  the  sheriff  to  make  return  of  the  execution 
within  180  days,  and,  for  failure  to  do  so,  he  would  be 
liable  for  nominal  damages,  without  reference  to  the 
question  of  whether  or  not  there  was  any  property  out  of 
which  he  could  have  made  the  same. 

Judgment  reversed,  with  directions  to  overrule  the  de- 
murrer. 

Filed  Nov.  28,  1893. 
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No.  604. 

Lacy  v.  Eller  et  al. 

Vendor's  Libn. — Series  of  Installments. — Goofl  Only  as  to  the  Whole.— 
Former  Adjudication. — ^The  right  to  have  a  vendor's  lien  declared 
applies  not  to  any  single  installment  of  a  series  of  payments  to  be 
made,  but  to  the  entire  amount  of  the  installments,  and  if  there  was 
no  such  lien  for  the  first  installment  due,  neither  is  there  one  for 
any  subsequent  installment  which  might  become  dae;  and  an  ad- 
judication as  to  the  first  installment  may  be  answered  in  bar  of  an  ac- 
tion on  any  subsequent  installment  demanding  such  lien. 

Estoppel. — Beal  Estate. —  Vendor  and  Vendee. — Lien. — Bepresentations 
of  Third  Party. — Purchase  on  Faith  of. — Where  a  party,  previous  to 
a  conveyance,  has  informed  the  grantor  or  grantee  of  lands  con- 
veyed, that  he  has  no  lien  on  such  lands,  and  the  grantee  purchased 
the  lands,  relying  upon  such  representations,  the  party  making  such 
representations  is  estopped  from  asserting  a  lien  thereon,  which  he 
may  have  had  at  the  time  of  making  such  representations ;  and  it  is 
not  necessary  to  show  that  he  intended,  by  his  statements,  to  de- 
fraud, for  the  fraud  consists,  not  in  making  the  statements,  but  in 
attempting  to  enforce  his  lien,  to  the  injur}'  of  the  party  whom  he 
induced  to  purchase  the  land  upon  his  representations. 

From  the  Hamilton  Circuit  Court. 

G.  Shirts  and  /.  A.  Kilbourne,  for  appellant. 

/.  A.  Roberts,  for  appellees. 

Ross,  J. — The  appellant  sued  the  appellee  to  recover  a 
debt  due  him  from  the  appellee  Joseph  W.  Eller,  seeking 
to  have  a  vendor's  lien  declared  in  his  favor  on  certain 
real  estate  owned  by  the  appellee  Gerard,  and  asking  a 
foreclosure  of  such  lien. 

This  cause  was  certified  to  this  court,  as  being  within 
its  jurisdiction,  by  the  Supreme  Court. 

It  is  alleged,  in  the  complaint,  that  on  the  25th  day  of 
September,  1874,  the  appellant  was  the  owner  of  406 
acres  of  land  in  Hamilton  county,  Indiana,  which,  on 
that  day,  he  conveyed  to  the  appellee  Joseph  W.  Eller, 
his  son-in-law,  and  Albert  H.  Lacy,  Jackson  Lacy  and 
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William  Lacy,  his  sons,  at  the  agreed  price  of  twenty- 
five  hundred  dollars;  that  in  the  year  1877,  the  appellant 
commenced  an  action  in  the  Hamilton  Circuit  Court, 
against  said  grantees,  to  recover  the  balance  of  the  pur- 
chase-money, and  that  he  recovered  a  personal  judgment 
against  them  in  the  sum  of  $6,750;  that  afterwards,  to 
wit,  on  the  15th  day  of  December,  1877,  the  judgment 
defendants  instituted  an  action  in  said  court  to  set  aside 
said  judgment  and  proceedings,  and  that  while  said  ac- 
tion was  pending,  namely,  on  the  8th  day  of  May,  1878, 
the  parties  thereto  entered  into  agreement  compromising 
the  differences  existing  between  them,  and  that  in  lieu 
of  said  judgment  agreed  that  they  would  each  pay  the 
appellant  fifty  dollars  per  year  so  long  as  he  should  live, 
which  agreement  of  compromise  was  entered  of  record  by 
the  court  in  said  cause. 

It  further  appears,  that  afterwards  said  grantees,  by 
diverse  mesne  conveyances,  sold  and  conveyed  the  land  to 
the  appellee  Tunis  Gerard,  who  is  now  the  owner  thereof, 
and  that  he  had  personal  notice  of  all  the  facts  as  above 
charged;  that  the  appellee  Joseph  W.  EUer  is  insolvent, 
and  that  he  failed  and  refused  to  pay  the  said  sum  of 
fifty  dollars,  as  agreed,  for  the  year  preceding  the  com- 
mencement of  this  action,  and  that  the  same  was  due  and 
unpaid. 

Separate  demurrers  were  filed  to  the  complaint,  and 
overruled,  and  they  thereupon  filed  an  answer  in  four 
paragraphs,  as  follows:  The  first  paragraph,  a  joint  an- 
swer of  general  denial;  the  second  paragraph,  a  joint  an- 
swer of  former  recovery;  third  paragraph,  the  separate 
answer  of  Tunis  Gerard,  that  he  purchased  said  property 
in  good  faith  for  a  valuable  consideration,  and  without 
any  notice  or  knowledge  of  appellant's  claim;  and  the 
fourth  paragraph,  the  separate  answer  of  Tunis  Gerard, 
wherein  he  alleges,  by  way  of  estoppel,  that  his  grantor, 
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prior  to  his  purchase  of  said  land,  asked  the  appellaut 
whether  or  not  he  had  any  interest  in,  lien  or  claim 
against,  said  land,  and  was  informed  by  appellant  that 
he  had  no  interest  in,  lien  or  claim  against  the  sdme,  and 
that  upon  said  representations,  his  grantor  purchased  the 
same  and  conveyed  it  to  appellee  by  warranty  deed. 

Demurrers  were  filed  and  overruled  to  the  second  and 
fourth  paragraphs  of  the  answer,  and  these  rulings  of 
the  court  have  been  assigned  as  errors  in  this  court. 

It  is  urged  that  the  second  paragraph  of  the  answer  is 
insufficient  for  the  reason  that  the  proceedings  and  judg- 
ment pleaded  as  former  adjudication  show  that  the  causes 
of  action  are  not  the  same.  That  action  was  against 
these  appellees  to  recover  an  annuity  due  under  said 
agreement  of  compromise,  and  asking  that  a  vendor's  lieu 
therefor  be  declared  in  appellant's  favor  against  said  land, 
and  for  a  foreclosure  thereof. 

As  shown  by  the  facts  alleged  in  this  paragraph  otf  the 
answer,  one  of  the  issues  in  such  former  action  was  as 
to  appellant's  right  to  have  a  vendor's  lien  declared  in 
his  favor,  against  the  property  in  controversy,  for  one  of 
the  installments  due  under  the  agreement  of  compromise. 
That  issue  was  determined  against  the  appellant,  and  as 
long  as  that  judgment  stands,  is  an  adjudication  of  his 
right  to  have  a  vendor's  lien  declared  for  any  install- 
ment due  under  the  agreement.  The  right  to  have  a 
vendor's  lien  declared  applies  not  to  any  single  install- 
ment, but  to  the  entire  amount  to  be  paid  appellant,  and 
if  he  did  not  have  such  lien  for  the  first  installment  due, 
he  had  none  for  any  subsequent  installment  which  might 
become  due. 

The  Supreme  Court,  in  Kilander  v.  Hoover,  111  Ind. 
10,  says:  "If  it  appears  that  the  first  judgment  involved 
the  whole  claim,  or  extended  to  the  whole  subject-matter, 
and  settled  the  entire  defense  to  the  whole  of  a  series  of 
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notes  or  claims,  and  adjudicated  the  whole  subject-matter 
of  a  defense,  equally  relevant  to  and  conclusive  of  the 
controversy  between  the  parties,  as  well  in  respect  to  the 
claim  or  defense  in  judgment,  as  in  respect  to  other 
claims  and  defenses  thereto,  pertaining  to  the  same  trans- 
action or  subject-matter,  then  the  first  judgment  operates 
as  an  estoppel  as  to  the  whole.  Unless,  however,  it  is 
made  to  appear  that  the  defenses  pleaded  to  the  first 
claim,  or  demand,  involved  the  whole  title,  or  extended  to 
the  whole  subject-matter,  of  the  controversy  between  the 
parties,  so  as  to  litigate  and  determine  the  defendant's 
liability  in  respect  to  the  whole  transaction,  then  the 
judgment  is  a  finality  only  as  to  so  much  of  the  claim 
and  defenses  as  was  actually  litigated  in  the  first  suit.'^ 

If  to  a  suit  upon  one  of  a  series  of  notes  executed  for 
the  same  consideration,  a  recovery  thereon  is  refused  for 
want  of  consideration,  such  judgment  would  be  good 
pleaded  as  former  adjudication  in  an  action  brought  on 
the  remaining  notes  of  the  series. 

In  Wells  on  Res  Adjudicata,  section  233,  it  is  said: 
'*As  to  installments,  the  rule  has  already  been  stated  to 
be  that  where  there  are  two  or  more  promissory  notes  { or 
bonds)  executed  as  a  part  di  the  same  transaction,  so 
that  what  affects  one  must  affect  the  other  in  like  man- 
ner, an  adjudication  upon  one  will  determine  that  upon 
the  other,  and  this  applies  to  defenses,  as  where  a  suit 
has  been  brought  on  the  first  of  two  notes  given  for  install- 
ments of  purchase  money  of  real  estate,  and  judgment  is 
rendered  for  the  plaintiff  on  a  particular  defense,  that 
defense  is  not  thereafter  available  in  a  suit  on  the  other 
note."  See,  also,  French  v.  Howard,  14  Ind.  455; 
Turner  v.  Allen,  66  Ind.  252;  Felton  v.  Smith,  88  Ind. 
149;  Cleveland  v.  Greviston,  93  Ind.  31;  Farrar  v.  Clark,. 
97  Ind.  447. 
Vol.  8—19 


290         APPELLATE  COURT  OF  INDIANA, 
Lacy  V.  EUer  et  al. 

There  was  no  error  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  answer. 

It  is  insisted  that  the  fourth  paragraph  is  insufficient 
because  it  is  not  alleged  that  appellee  Gerard's  grantor, 
at  the  time  he  purchased  the  land,  had  no  knowledge 
that  the  purchase-money  due  appellant  was  unpaid,  and 
hence  it  must  be  assumed  that  he  had  such  knowledge; 
that  if  the  facts  (i.  6.,  the  records  of  the  former  action 
and  the  judgment  of  compromise)  were  open  to  him,  he 
can  not  be  heard  to  say  that  he  was  injured  by  appel- 
lant's representations. 

Even  if  the  record  of  the  former  proceedings  had 
shown,  which  they  do  not,  that  the  appellant  had  a  lien 
on  the  land,  if  be  represented  to  appellee  Gerard's 
grantor  that  he  had  no  such  lien  or  claim,  he  would  be 
bound  thereby. 

In  the  case  of  Mazon  v.  Lane,  124  Ind.  592,  the  court 
said:  *'If  a  party  induces  another  to  change  his  position 
and  expend  a  large  sum  of  money,  equity  will  not  per- 
mit such  a  party  to  reap  any  advantages  from  the  change 
to  the  prejudice  of  the  other;  nor  will  it  permit  him  to 
do  what  he  has  expressly  or  impliedly  promised  not  to 
do.  If  a  party  who  holds  a  mortgage  declares  it  to  be 
invalid,  or  agrees  not  to  enforce  it,  and  'thus  induces  an- 
other to  buy  the  property,  the  courts  will  not  aid  him  by 
awarding  him  a  decree  of  foreclosure. '* 

If  the  appellant,  as  alleged  in  this  answer,  informed 
Gerard  or  his  grantor  that  he  had  no  lien  or  interest  in 
said  lands,  thus  inducing  them  to  purchase  it,  the  court 
will  not  aid  him  in  denying  such  representations  and 
thus  perpetrate  a  fraud  on  appellee.  It  matters  not 
what  knowledge  the  party  had  of  the  record  and  proceed- 
ings in  the  other  actions,  such  records  were  public  rec- 
ords, of  the  contents  of  which  all  persons  were  bound  to 
take  notice;  but  if  appellant  stated  that  he  had  no  lien. 
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and  the  appellee  purchased  the  property  relying  upon 
such  representations,  as  alleged  in  this  answer,  he  is  now 
estopped  from  asserting  such  lien,  and  it  is  not  necessary 
to  show  that  he  intended,  by  his  statements,  to  defraud, 
for  the  fraud  would  consist  not  in  the  making  of  such 
statements,  but  in  his  attempt  to  enforce  his  lien  to  the 
injury  of  the  party  whom  he  induced  to  purchase  the 
land  upon  his  representations.  Wisehart  v.  Hedrick, 
.118  Ind.  341;  Maxon  v.  Lane,  supra,  and  cases  cited. 

There  was  no  error  in  overruling  the  demurrer  to  this 
paragraph. 

The  argument  of  counsel  in  support  of  the  error  as- 
signed, that  the  court  erred  in  overruling  the  motion  for 
a  new  trial,  is  simply  a  review  of  the  questions  presented 
in  arguing  the  insufficiency  of  the  answers,  and  need  not 
be  further  considered. 

The  evidence  is  sufficient  to  sustain  the  finding  of  the 
court. 

Judgment  affirmed. 

Davis,  C.  J.,  did  not  participate  in  this  decision, 
File4  Nov.  28,  1893. 


No.  743. 

Constantine  v.  East  et  al. 

Real  Estatj^,— Contract  of  Sale.— Construction  of.— Title.— Abstract.^ 
Earnest  Money. — Forfeiture. — Where  a  contract  for  the  sale  of  real 
estate  provides,  among  otlier  things,  that  "said  conveyance  is  to  be 
made  by  warranty  deed,  with  all  liens  and  taxes  discharged,  but 
subject  to  all  existing  leases,''  and  that  ''a  full  abstract  is  to  be 
famished  by  as,  and  said  abstract  and  deed  to  be  subject  to  reason- 
able examination  and  approval  by,"  *  *  *  the  vendee, 
acknowledging  the  payment  of  $500,  as  earnest  money,  which  the 
vendee  should  forfeit,  if  he  failed  to  carry  out  the  terms  of  the  agree- 
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ment,  provided  the  title  proved  good ;  ander  such  contract  the  ven- 
dee was  not  bound  to  consummate  the  purchase  on  failure  of  the 
vendor  to  furnish  an  abstract  showing  title  in  him,  and  hence  the 
earnest  money  was  not  forfeited  on  failure  of  the  vendee  to  carry 
out  the  terms  of  the  contract. 
Same. — Evidence. — Proof  of  Title  by  Adverse  Possesion, — Erroneous. — 
In  such  case,  in  an  action  to  recover  the  earnest  money,  it  was  error 
to  admit  proof  of  title  by  adverse  possession. 

From  the  Henry  Circuit  Court. 

M,  S.  Robinson  and  /.  W.  Lovett,  for  appellant. 
H.  C.  Ryan,  for  appellees. 

Ross,  J. — ^The  appellant  brought  this  action  in  the 
Madison  Circuit  Court,  to  recover  back  five  hundred  dol- 
lars paid  by  him  to  the  appellees,  as  earnest  money,  upon 
a  contract  for  the  purchase  of  a  farm  situated  in  Madi- 
son county,  Ind.,  and  which  the  appellees  claim  to  own. 
The  venue  of  the  cause  was  changed,  on  the  application 
of  the  appellant,  to  the  Henry  Circuit  Court,  and  a  trial 
had,  resulting  in  a  verdict  and  judgment  for  the  appel- 
lees. 

The  contract  of  purchase,  the  construction  of  which 
presents  the  real  question  at  issue  on  this  appeal,  reads 
as  follows: 

'*We  hereby  agree  to  sell  and  convey  to  Charles  Con- 
stantine, or  his  assigns,  at  any  time  within  thirty  days 
after  the  completion  of  the  gas  wells  now  being  put  down 
on  the  lands  of  J.  H.  Stanley  and  N.  C.  McCuUough, 
the  following  described  property  lying  in  the  County  of 
Madison,  State  of  Indiana,  namely:  Part  of  the  north- 
east quarter  of  section  18,  township  19,  range  8  east, 
bounded  as  follows:  Beginning  at  the  half  mile  post  on 
the  line  dividing  sections  17  and  18,  thence  west  4  min- 
utes and  15  seconds  south,  160  poles  to  a  stake;  thence 

north  42 east,  80  perches  to  White  river;  thence 

with  the  meanderings  of  said  river  to  the  line  dividing 
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said  sections  17  and  18,  and  thence  south  to  the  place  of 
beginning,  except  2}i  acres  or  thereabout  on  the  north- 
west corner  of  said  tract,  as  marked  north  and  south  by 
the  east  line  of  a  tract  owned  by  R.  N.  Williams,  form- 
erly the  said  tract  supposed  to  contain  55  acres,  more  or 
less,  and  also  the  following  described  tract  of  land:  Com- 
mencing at  the  northwest  corner  of  the  southeast  quar- 
ter of  section  18,  township  19  north,  range  8  east,  run- 
ning thence  south  forty  rods,  thence  east  across  said 
quarter  section,  thence  with  the  east  line  thereof  to  the 
northeast  corner  of  said  quarter  section,  thence  west  to 
the  place  of  beginning,  containing  40  acres,  more  or  less, 
also  5  acres,  more  or  less,  off  the  northeast  corner  of 
the  northeast  quarter  of  the  southwest  quarter  of  section 
18,  township  19,  raage  8  east,  containing  in  all  100 
acres,  more  or  less,  the  last  tract  set  off  by  the  Anderson 
and  New  Columbus  East  Line  Turnpike  Road;  also  all 
that  part  of  the  northeast  quarter  of  section  No. 18, in  town- 
ship 19  north,  range  8  east,  that  lies  east  of  White  river, 
and  east  of  a  line  beginning  at  the  center  of  said  section 
18,  and  running  north  20  east  to  White  river;  said  line 
is  evidenced  by  a  stone  placed  on  the  south  or  east  bank 
of  White  river  and  marked  X,  and  evidenced  by  a  wit- 
ness stone  marked  W,  south  20  west,  and  distance  from 
said  stone  25  links,  except  the  half  acre  fenced  in  and 
occupied  by  Charles  W.  East,  for  the  price  and  sum  of 
fifteen  thousand  dollars,  payable  as  follows:  One-third 
in  one  year  and  one-third  in  two  years,  after  date  of 
deed,  with  interest  at  six  per  cent,  per  annum,  and  the 
sum  of  four  thousand,  five  hundred  dollars  cash  on  de- 
livery of  deed,  deferred  payments  to  be  secured  by  mort- 
gage on  said  premises.  It  is  understood  that  there  are 
110  acres  in  said  tract;  if  upon  survey  there  should  be 
more,  said  Constantine  is  to  pay  for  the  excess  at  same 
rate  per  acre  as  herein;  if  less,  a  like  deduction  shall  be 
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made.  Said  conveyance  is  to  be  made  by  warranty  deed, 
with  all  liens  and  taxes  discharged,  but  subject  to  all  ex- 
isting leases.  A  full  abstract  is  to  be  furnished  by  us, 
and  said  abstract  and  deed  to  be  subject  to  reasonable  ex- 
amination and  approval  by  said  Constantine.  And  it  id 
agreed  that,  if  said  title  shall  not  be  good  and  perfect  in 
all  respects,  to  any  or  all  of  said  land,  the  said  Constan- 
tine shall  not  be  required  to  forfeit  the  five  hundred  dol- 
lars, as  hereinafter  provided,  but  in  such  event  it  shall 
be  returned  to  him.  We  acknowledge  payment  of  five 
hundred  dollars  by  said  Constantine,  which,  should  the 
title  prove  good,  the  said  Constantine  shall  forfeit  if  he 
fail  to  carry  out  the  terms  of  this  agreement. 

"Dated  at  Anderson,  Ind.,  April  30,  1887. 
''Signed,  D.  C.  ,East, 

Mary  L.  East, 

Chas.  W.  Constantine.*' 

The  contract  provides  that  ''said  conveyance  is  to  be 
by  warranty  deed,  with  all  liens  and  taxes  discharged, 
but  subject  to  all  existing  leases.  A  full  abstract  and 
deed  to  be  subject  to  reasonable  examination  and  ap- 
proval by  said  Constantine." 

A  construction  of  this  part  of  the  contract  is  decisive 
of  the  case. 

It  is  contended,  on  behalf  of  the  appellant,  that  the 
true  meaning  of  the  above  provision  is  that  the  appel- 
lant was  to  have  a  good  record  title  conveyed  to  him,  and 
that  he  was  not  bound,  under  the  contract,  to  consum- 
mate the  purchase,  unless  the  appellees  had  such  a  title. 

On  the  other  hand,  it  is  contended,  by  counsel  for  the 
appellees,  that  the  contract  does  not  stipulate  for  a  good 
record  title,  and  that  they  had  a  right  to  prove,  on  the 
trial  of  the  cause,  that  they  acquired  title  by  adverse 
possession. 

It  must  be  conceded  that  it  is  not  the  province  of 
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courts  to  make  contracts  for  parties,  but  simply  to  en- 
force them  when  called  upon,  and  in  their  enforcement 
courts  must  construe  them  according  to  their  sense  and' 
meaning  and  according  to  the  real  intention  of  the  par- 
ties thereto  as  expressed  therein.  Gillum  v.  Dennis,  4 
Ind.  417;  Conwell  v.  Pumphrey,  9  Ind.  135;  Durland  v. 
Pitcairn,  51  Ind.  426. 

"The  rule  of  law  is  not  that  the  court  will  always  con- 
strue a  contract  to  mean  that  which  the  parties  to  itmeant;, 
but  rather  that  the  court  will  give  to  the  contract  the- 
construction  which  will  bring  it  as  near  to  the  actual' 
meaning  of  the  parties  as  the  words  they  saw  fit  to  em- 
ploy when  properly  construed,  and  the  rules  of  law  will 
permit."     Parsons  on  Cont.,  *494. 

Courts  will  not  place  such  a  construction  upon  a  con- 
tract as  to  do  violence  to  the  rules  of  language,  nor  will 
it  adopt  such  a  construction  as  will  violate  the  contract 
itself,  unless  the  words  employed  are  susceptible  of  no 
other  reasonable  construction. 

When  the  language  used  in  the  contract  is  plain  and 
unambiguous,  there  need  be  little  trouble  to  construe  its 
meaning,  but  in  placing  a  construction  upon  it,  sentences 
should  not  be  detached  and  construed,  but  the  entire 
contract  should  be  interpreted  as  a  whole,  and  its  mean- 
ing ascertained  from  a  consideration  of  all  its  stipula- 
tions. For  that  reason  such  a  construction  should  be 
adopted,  if  possible,  as  will  give  meaning  to  all  its  stip- 
ulations. 

With  a  statement  of  these  few  general  principles,  as 
applied  to  the  contract  under  consideration,  what  could 
have  been  intended  by  the  parties  by  the  stipulation  that 
the  conveyance  is  to  be  by  warranty  deed,  with  all  liens  and 
taxes  discharged,  but  subject  to  all  existing  leases,  and 
that  "A  full  abstract  is  to  be  furnished  by  us,  and  said  ab- 
stract and  deed  to  be  subject  to  reasonable  examination  and 
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approval  by  said  Coustailtine?''  Was  it  the  intention  of 
the  parties  that  the  appellee  should  convey  to  the  appel- 
lant a  good  and  perfect  title,  which  must  be  shown  by 
an  abstract?  The  only  construction  which  can  be  placed 
upon  the  language  used,  without  doing  violence,  to  the 
rules  of  language,  is  that  appellees  were  to  convey  the 
property,  by  a  good  and  perfect  title,  to  the  appellant. 
It  can  hardly  be  urged  that  the  appellees  agreed  to  give 
a  warranty  deed  for  property  which  they  did  not  own,  or 
to  which  they  had  no  title.  Can  it  be  said,  therefore, 
that  they  were  to  give  a  warranty  deed  for  property  to 
which  they  had  but  an  imperfect  title?  Under  the  terms 
of  this  contract  it  was  agreed  that,  if  appellees  could  not 
convey  to  appellant  a  good  and  perfect  title  to  said  lands, 
the  appellant  should  not  forfeit  his  earnest  money. 
This  meant  more  than  merely  to  convey  the  land  to  him 
by  a  warranty  deed,  it  meant  to  vest  in  him  a  good  and 
perfect  title.  If  it  was  not  necessary  that  the  appellees 
possess  a  title  in  order  to  convey  to  the  appellant,  there 
would  be  no  necessity  for  an  abstract.  If  there  was  to 
be  an  abstract  at  all,  it  was  for  the  purpose  of  disclosing 
the  title  of  appellees.  If  it  did  not  disclose  a  record  title, 
it  would  show  nothing,  for  an  abstract  is  simply  a  com- 
pilation in  abridged  form  of  the  record  of  the  title. 
When  the  appellees  failed  to  furnish  appellant  with  an 
abstract  showing  title  in  them,  appellant  was  not  bound 
to  consummate  the  purchase,  unless  we  adopt  such  a  con- 
struction of  the  contract  as  will  make  that  part  of  it, 
which  provides  for  an  abstract  meaningless.  That  we 
can  not  do.  -^ 

But  it  is  contended  that  the  appellees,  although  they 
could  not  show  a  title  of  record,  did  have  a  title  by  ad- 
verse possession,  which  they  were  permitted  to  prove  on 
the  trial  of  this  cause.  The  appellees  might  be  able  to 
establish  in  this  action  a  title  by  adverse  possession,  but 
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such  a  showing  would  not  be  binding  against  the  person 
-or  persons  holding  the  legal  title  to  the  property.  Un- 
til the  rights  of  the  party  holding  the  legal  title  had  been 
adjudicated  in  some  manner,  the  appellees'  claim,  by 
reason  of  adverse  possession, is  not  settled.  As  to  just  what 
is  necessary  to  be  shown  to  establish  a  title  by  adverse 
possession,  need  not  be  decided,  but  for  the  purposes  of 
this  case  it  is  sufficient  to  say  that  the  appellant,  under 
the  terms  of  the  contract,  was  not  bound  to  consummate 
the  purchase,  unless  the  appellees  could  give  him  a  good 
and  perfect  title  subject  to  the  leases  as  provided  in  such 
<jontract.  Such  a  construction  should  have  been  given 
the  contract  by  the  trial  court,  and  it  was  error  to  admit 
proof  of  title  by  adverse  possession. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial. 

Filed  Not.  28,  1893. 


No.  904. , 

The  Laeb  Erie  and  Westebn  Railroad  Company 
V.  Arnold. 

'RAiisBOAJy.—Passeng&r.'-Demanding  Extra  Fare  for  Part  of  Passage 
Covered  by  Surrendered  Ticket, — Bights  of  Passenger. — JSzpvJsion. — 
Where  A.  purchased  a  railroad  ticket  entitling  him  to  passage  from 
!^.  to  Z.,  and  boarded  a  train  carrying  passengers  between  such 
points,  and  surrendered  his  ticket  to  the  conductor,  which  was  ac- 
cepted, and  upon  the  arrival  of  the  train  at  Y.,  an  intermediate 
station  between  X.  and  Z.,  the  conduc^r  demanded  fare  of  A.  from 
Y.  to  Z.,  claiming  that  A.'s  ticket  entitled  him  to  passage  only  from 
X.  to  Y.,  it  was  not  the  duty  of  A.  to  pay  the  extra  fare  demanded 
of  him  and  afterwards  settle  the  question  in  dispute,  with  the  com- 
pany or  its  agents.  The  passenger  was  as  much  entitled  to 
stand  on  his  rights  (having  paid  his  fare)  as  the  company  was  to 
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stand  on  theirs  (believing  the  fare  not  to  have  been  paid),  and 
whether  he  should  pay  the  extra  fare  and  stay  on  the  train,  or  refuse 
pay  and  suffer  expulsion,  was  a  matter  solely  in  the  discretion  of  A. 

Instructions  to  Jury. — Correct  Statement  of  Law,  Irrelevant. — Befusal 
t€i  Give, — Modificationby  Court, — Where  an  instruction,  as  asked,  cor- 
rectly states  an  abstract  proposition  of  law,  but  is  not  relevant  to  the 
issue,  it  is  not  prejudicial  error  to  refuse  the  instruction  asked,  or  to 
give  the  instruction  as  modified  by  the  court. 

Record. — Affidavits  in  Support  of  Motion  for  New  TriaL — How  Made 
Part  of  Becord, — Bill  of  Exceptions. — Order  of  Court. — Affidavits  in 
support  of  a  motion  fbr  a  new  trial  can  only  be  made  a  part  of  the 
record  by  bill  of  exceptions  or  order  of  the  court ;  simply  attaching 
the  affidavits  to  the  motion,  and  marking  them  as  exhibits,  is  not 
sufficient. 

From  the  Tipton  Circuit  Court. 

W.  E.  Hackedorn,  J.  B.  Cockrum,  R.  B.  Beduchamp 
and  W.  W.  Mount y  for  appellant. 

J.  C.  Blacklidge,  C  C.  Shirley  and  B.  C.  Moon,  for 
appellee. 

LoTZ,  J. — ^The  appellee  was  the  plaintiff,  and  the  ap- 
pellant the  defendant,  in  the  court  below.     In  his  com- 
plaint, appellant  charged,  in  brief,  that  he  purchased  a 
ticket  of  the  defendant's  agent  in  the  city  of  Kokomo, 
which  ticket  entitled  him  to  ride  upon  the  defendant's 
passenger  train  from  the'  city  of  Kokomo  to  the  city  of 
Indianapolis;    that  he  took  passage  upon  defendant's 
train  at  said  city  of  Kokomo  and  presented  his  said  ticket 
to  defendant's  agent,  the  conductor  of  said  train,  and 
that  said  ticket  was  received  and  accepted  by  said  con- 
ductor; that  he  was  carried  upon  said  train  to  a  point 
beyond  the   city  of   Noblesville,  when   said  conductor 
came  to  him,  and,  in  the  presence  of  other  passengers, 
demanded  of  the  plaintiff   that  he  pay  his  fare  from 
Noblesville  to  Indianapolis,  stating  that  the  ticket  taken 
by  him  from  plaintiff  only  entitled  plaintiff  to  ride  upon 
said  train  to  Noblesville;   that  plaintiff  refused  to  pay 
said  additional  fare  wrongfully  demanded  of  him,  and 
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that  said  conductor  then  demanded  of  plaintiff,  in  the 
presence  and  hearing  of  other  passengers,  that  he  leave 
said  train,  which  plaintiff  refused  to  do;  that  said  con- 
ductor used  towards  plaintiff  opprobrious  epithets,  and 
accused  him  of  attempting  to  defraud,  by  riding  without 
paying  his  fare;  that  when  the  train  reached  a  station 
called  New  Britain  the  said  conductor  again  demanded 
of  plaintiff  that  he  pay  his  fare,  and  plaintiff  again  re- 
fused, and  said  conductor  then  wrongfully  and  by  force 
ejected  plaintiff  therefrom;  that  plaintiff  was  greatly 
angered,  mortified,  and  disgraced  thereby,  and  endured 
great  mental  suffering  and  physical  pain. 

The  defendant  answered  this  complaint  by  general 
denial. 

There  was  a  trial  by  jury  and  a  verdict  for  the  plain- 
tiff in  the  sum  of  $500. 

The  assignment  of  error  discussed  by  appellant's 
counsel  is  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial.  It  is  strenuously  insisted  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence. 

We  have  examined  the  evidence  with  some  care,  and 
while  it  is  in  some  respects  conflicting,  yet  we  think  it 
fairly  supports  the  verdict.  The  elaborate  and  forcible 
argument  made  by  the  appellant's  counsel,  on  this  point, 
we  presume  was  presented  to  the  trial  court.  If  it  was 
unavailing  there,  under  the  fixed  rules  governing  appel- 
late courts,  it  must  surely  prove  futile  here. 

Another  cause  assigned  for  a  new  trial  is  that  the 
damages  assessed  by  the  jury  are  excessive. 

The  action  made  by  the  complaint  sounds  in  tort.  It 
seeks  to  recover  damages  for  the  humiliation  and  shame 
laid  upon  appellee,  and  for  an  injury  done  to  his  per- 
son. 

In  this  class  of  cases  it  is  the  peculiar  province  of  the 
jury  to  assess  the  damages. 
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In  the  case  of  Coleman  v.  Southioick,  9  John.  45,  Kent, 
C.  J.,  said:  ''The  question  of  damages  was  within  the 
proper  and  peculiar  province  of  the  jury;  it  rested  in 
their  sound  discretion  under  all  the  circumstances  of  the 
case,  and  unless  the  damages  are  so  outrageous  as  to 
strike  every  one  with  the  enormity  and  injustice  of  them, 
so  as  to  induce  the  court  to  believe  that  the  jury  must 
have  acted  from  prejudice,  partiality  or  corruption,  we 
can  not  consistently,  with  the  precedents,  interfere  with 
the  verdict.  It  is  not  enough  to  say  that,  in  the  opinion 
of  the  court,  the  damages  are  too  high,  and  that  we 
would  have  given  much  less.  It  is  the  judgment  of  the 
jury,  and  not  the  judgment  of  the'  court,  which  is  to 
assess  the  damages  in  actions  for  personal  torts  and  in- 
juries." 

This  language  has  been  quoted  with  approval  by  the 
Supreme  Court  of  this  State.  Ohio,  etc.^  R,  W.  Go.  v. 
Collarn,  73  Ind.  261  (274). 

Under  the  allegations  of  the  complaint,  and  under  the 
instructions  of  the  court,  in  order  to  entitle  the  appellee 
to  a  verdict,  the  jury  must  necessarily  have  found  that 
the  appellee  purchased  a  ticket  from  Kokomo  to  Indian- 
apolis, and  that  the  conductor  was  in  the  wrong  in  ex- 
pelling appellee  from  the  train.  It  may  be,  and  we 
think  the  evidence  shows,  that  the  conductor  was  acting 
in  good  faith;  and  that  he  honestly  believed  that  the 
ticket  taken  up  by  him  only  entitled  appellee  to  ride  to 
Nobles  ville. 

But  the  jury  must  have  found  that  the  conductor  either 
made  a  mistake  or  purposely  tried  to  extort  an  additional 
fare  from  appellee.  In  either  event  the  appellant  would 
be  liable  for  his  tortious  conduct. 

Counsel  for  appellant  insist,  that  the  conductor  treated 
the  appellee  in  the  most  courteous  and  gentlemanly  man- 
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ner  possible  under  the  circumstances;  tliat  he  advised 
appellee  to  pay  his  fare  and  then  settle  the  matter  with 
the  agent  at  Kokomo;  and  that  even  after  the  expulsion 
from  the  car  he  advised  him  to  purchase  a  ticket  or  pay 
hiB  fare  and  continue  his  journey  to  Indianapolis;  that 
appellee  refused  to  do  this,  although  he  had  the  money 
with  which  to  pay  his  fare;  that  his  expulsion  was 
largely  due  to  his  own  conduct,  and  was  invited  by  him 
for  the  purpose  of  laying  the  foundation  for  an  action; 
that  under  such  circumstances  the  damages  are  ex* 
cessivej  and  show  that  the  jury  were  improperly  influ- 
enced by  prejudice  or  partiality. 

It  is  true  that  the  appellee  was  offered  an  opportunity 
to  pay  his  fare  and  continue  his  journey  unmolested ,  and 
that  he  had  the  money  with  which  to  pay,  and  was  ad- 
vised to  settle  the  matter  with  the  agent  at  Kokomo;  and 
that  he  refused  to  do  so;  and  that  he  refused  to  leave  the 
car  until  the  conductor  took  hold  of  him,  and  that  no 
great  violence  or  injury  was  done  his  person. 

The  attitude  and  manner  of  the  conductor  was  firm 
and  attended  with  some  asperity,  and  the  attention  of 
the  other  passengers  was  attracted  by  the  controversy 
between  them.  The  conductor  testified  that  the  appel- 
lee got  off  under  protest  and  against  his  will,  and  that  he 
was  prepared  to  use  force  if  necessary  to  put  him  off. 

We  do  not  concur  in  the  doctrine  that  it  was  the  duty 
of  the  appellee  to  pay  the  extra  fare  demanded  of  him 
and  afterwards  settle  the  question  in  dispute  with  the 
company  or  its  agents.  It  is  true  that  the  amount  de- 
manded was  trifling,  but-  the  principle  involved  is  the 
same  as  if  the  sum  demanded  had  been  a  large  one. 

However  much  we  may  commend  the  conduct  of  that 
person  who  yields  his  rights  to  avoid  a  difficulty,  it  m 
nevertheless  the  privilege  of  every  person  to  stand  upon 
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his  strict  legal  rights,  and  the  law  does  not  require  him 
to  yield  them,  or  make  concessions  to  avoid  trouble. 

The  argument  that  the  damages  are  excessive,  im- 
pliedly adiTiitts  that  some  damages  are  recoverable.  The 
jury  found  that  the  appellant's  agent  was  in  the  wrong. 
Its  attitude  before  the  court  then  is  this:  ''It is  true  that 
the  appellee  purchased  a  ticket  from  Kokomo  to  Indian- 
apoiisj  and  that  the  conductor  inadvertently  made  a  mis- 
take, but  gave  appellee  good  advice  and  opportunity  to 
pay  his  fare  and  save  himself  from  expulsion  and  mor- 
tification, therefore  only  nominal  or  a  small  amount  of 
damages  ought  to  be  assessed."  . 

Such  circumstances  might  tend  to  rebut  malice,  but 
the  damages  were  not  assessed  upon  the  theory  of  me^- 
ice.     There  is  no  such  charge  in  the  complaint.     Again 
it  may  be  urged  that  there  was  a  doubt,  at  the  time,  as 
to  whether  appellee's  ticket  was  from  Kokomo  to  Indi- 
anapolis or  from  Kokomo  to  Noblesville,  and  that  such 
circumstances  ought  to  go  in  mitigation  of  damages.     If 
there  was  a  doubt,  it  was  as  much  the  duty  of  appellant's 
agent  to  forego  ejecting  appellee  as  it  was  appellee's  duty 
to  pay  the  fare  and  continue  his  journey  when  the  op- 
portunity was  offered.     Appellant  chose  to  stand  upon 
what  it  conceived  to  be  its  strict  legal  rights.     It  can 
not  now  be  heard  to  complain  if  the  appellee  chose  to  do 
the  same.     It  comes  with  an  ill  grace  for  the  appellant, 
after  it  has  pushed  what  it  believed  to  be  its  rights  to 
the  last  extremity,  to  say  that  because  it  offered  to  carry 
appellee  if  he  would  pay  his  fare,  the  damages  ought  to 
be  mitigated.     Appellee  was  under  no  legal  obligation 
to  accept  any  offer,  no  matter  how  considerately  made. 
In  fact,  the  offer  itself  was  only  what  the  appellant  would 
have  been  compelled  to  give  to  any  person  who  would 
pay  the  fare  demanded.     The  time  to  be  magnaniuious 
was  before  the  expulsion  occurred.     Appellant  can  not 
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excuse  or  palliate  the  wrong  or  mitigate  the  damages 
flowing  therefrom  by  its  subsequent  acts.     Nor  will  it  be 
permitted  to  palliate  its  own  sordid  conduct  by  the  want 
of  magnanimity  in  the  person  it  has  aggrieved.     The  ap- 
pellee, by  the  acts  of  appellant's  agent,  was  placed  in  a 
Very  unpleasant  position  before  the  passengers  on  the 
train.     By  conduct,  if  not  by  words,  he  stood  charged 
with  an  attempt  to  defraud  the  railroad  company,  and  of 
endeavoring  to  ride  from  Noblesville  to   Indianapolis 
H^ithout  paying  the  fare  therefor.     His  attitude,  as  thus 
^ade  to  appear,  was  that  of  a  dishonest  man,  and  brought 
^faaxae  and  discredit  upon  him.     If  he  had  paid  the  ex- 
tra fetwre  demanded  after  such  accusations,  legitimate  infer- 
^^co   ixiight  be  drawn  therefrom  that  he  was  guilty  of  the 
*stioxiesty  attributed  to  him.     Whether  he  should  pay 
^^i    s  t.ay  on  the  train,  or  refuse  pay  and  suffer  expulsion, 
^^    -^    matter  which  the  law  left  to  the  sole  discretion  of 
^^iX^e.     It  was  his  rights  that  were  being  infringed, 
^Qi     1>.  ^  ^as  the  sole  arbiter  of  the  course  he  should  pur- 
^^®-  Under  the  circumstances  of  this  case,  the  verdict 

cioe^     i^ot  strike  us  as  so  excessive  and  enormous  as  to 
lead,     xii^s  to  believe  that  the  jury  acted  from  prejudice  or 
parti ^.lity.     lake  Erie,  etc,  R.  W.  Co.  v.  Fix,  88  Ind. 
3^^  >       JMke  Erie,  etc.,  R.  R.  Co.  v.  Close,  5  Ind.  App.  444, 
32  ^tSr  ^    E.   Rep.    588;    Pittsburgh,  etc.,    R.    W.    Co.   v. 
Hen.'r^^gk,  39  Ind.  509;  Chicago,  etc.,  R.  R.  Co.  v.  Con- 
^Hf    O     Ind.  App.  9,  32  N.  E.  Rep.  96;  Louisville,  etc., 
^'    -^^^    Co.  V.  Conrad,  4  Ind.  App.  83;   Chicago,  etc.,  R. 
^'  ^--^o,  V.  Graham,  3'  Ind.  App.  28;    Louisville,  etc.,  R. 
^'   ^^o.  V.  Wolfe,  128  Ind.  347;  Indianapolis,  etc.,  R.  W. 
Co.  ^  ^  Howerton,  127  Ind.  236;  Lake  Erie,  etc.,  R.  W.  Co. 
"^-^f^y-es,  108  Ind.  548;   Toledo,  etc.,  R.  W.  Co.  v.  Mc 
A)n.oiu5fe,  53  Ind.  289;    St.   Louis,   etc.,  R.    W.   Co.  v. 
^V'^^tZe,  57  Ind.  566;    Indianapolis,  etc.,  R.  R.   Co.  v. 
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Milligan,  50  Ind.  392;    Pittsburgh,  etc.,  R.  W.  Co.  v. 
Hennigh,  39  Ind.  509. 

It  is  also  contended  that  the  court  erred  in  modifying 
instruction  No.  9,  requested  by  appellant,  and  in  giving 
the  same  to  the  jury  as  modified. 

This  instruction,  as  asked,  read  as  follows:  *'The 
conductor  of  a  railroad  is  not  required  to  accept  the  state- 
ment of  a  passenger  as  to  his  right  to  be  carried  on  said 
train;  the  ticket,  as  presented  by  the  passenger,  is  con- 
clusive as  to  whether  or  not  he  is  entitled  to  passage  on 
said  train,  and  if  such  ticket  shows  on  its  face  that  the 
passenger  is  not  entitled  to  passage  on  said  train,  the 
conductor  may  lawfully  eject  him  therefrom,  unless  he 
pays  his  fare." 

This  instruction  was  not  relevant  to  the  evidence.  The 
controversy  did  not  arise  until  after  the  ticket  was  taken 
up,  and  the  disputed  point  was  whether  or  not  it  was 
from  Kokomo  to  Indianapolis  or  from  Kokomo  to  Nobles- 
ville.  The  ticket  itself  was  not  produced  on  the  trial. 
It  was  a  conceded  fact  that  the  appellee  was  entitled  to 
passage  on  the  train,  but  the  point  to  which  he  was  en- 
titled to  go  was  the  controverted  question.  The  modi- 
fication did  not  harm  the  appellant.  The  instruction 
asked  and  refused,  as  an  abstract  proposition,  correctly 
states  the  law,  but  it  was  not  applicable  to  the  evidence 
or  the  issue  tendered  by  the  complaint.  Appellee  could 
only  succeed  on  the  theory  stated  in  the  complaint.  Un- 
der the  issues  and  facts  disclosed,  there  was  no  error  in 
refusing  the  instruction  asked. 

The  sixth  and  last  cause  for  a  new  trial,  discussed  by 
counsel,  is  that  for  newly  discovered  evidence.  The  aflS- 
davits  in  support  of  this  cause  are  attached  to  the  mo- 
tion, marked  exhibits,  and  are  copied  into  the  record, 
but  they  are  not  made  a  part  of  the  record  by  a  bill  of 
exceptions  or  by  order  of  the  court.     Such  affidavits 
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must  be  brought  into  the  record  by  a  bill  of  exceptions, 
or  made  a  part  thereof  by  order  of  the  court.  Elbert  t* 
Hoby,  73  ind.  Ill;  Elliott's  App.  Proced,  section  817- 

In  this  condition  of  the  record,  we  can  not  consider 
them. 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed,  at  the  costs  of  appellant. 

Blled  Sept.  20, 1893;  petition  for  a  rehearing  overraled  Nov.  28, 1SR3. 
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Hallett  v.  Hallett  et  al. 

Husband  and  Wife. — Bight  of  Wife  of  Insane  Man  to  Stippori  Out  of 
Sis  Estate, — Bemedy, — Can  not  Bring  Action  AgainH. —  itttardian  and 
Ward, — The  wife  and  minor  children  of  an  insane  man,  w^ose  estjUe 
is  in  the  hands  of  a  guardian,  should  be  provided,  out  of  the  estate, 
with  such  things  as  are  reasonably  necessrtrj*  for  their  comfort  ami 
welfare,  and  if  the  guardian  fail  to  make  suitable  provisions  for 
them,  application  therefor  may  be  made  to  the  court  under  whose 
authority  the  guardian  is  acting,  and  the  court  should  direct  the 
guardian  to  make  proper  provisions ;  but  the  wife  has  no  right  of 
action,  under  such  circumstances,  against  her  husband's  estate^  for 
such  support. 

Same. — Bight  of  Wife  and  Children  of  Insane  Man  to  Cropn  Biiis^d  by 
Them  on  His  Lands, — Seizure  by  Guardian. — Bemedy. — The  wife  and 
minor  childiren  of  an  insane  man  have  a  right  to  the  use,  for  their 
support,  of  grain  (wheat)  raised  by  them  on  the  lands  of  the  hus- 
band and  father,  previous  to  the  appointment  of  a  guardian  for  him. 
The  guardian  has  no  right  to  the  custody  of  sueh  grain,  and,  on  a 
seiaure  of  the  same  by  him,  no  right  of  action  lies  against  him  there- 
for, as  guardian;  but  if  any  exists,  it  would  be  against  him  as  an 
individual. 

From  the  Montgomery  Circuit  Court. 
G,  D.  Hurley  and  M,  E,  Clodfelter,  for  appellant. 
W.  T.  Wittington,  H.  D.  Van  Cleave  and  H.  A.  Will'- 
inson,  for  appellees. 
Vol.  8—20 
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Ross,  J. — ^The  appellant,  in  May,  1891,  filed  her  com- 
plaint in  three  paragraphs,  alleging,  that  she  and  the 
appellee  Elijah   P.  Hallett  were  husband   and  wife,  hav- 
ing been  married  fifteen  years  prior  to  the  filing  of  her 
complaint;  that  they  lived  and  cohabited  together  from 
the  time  of  their  marriage  until  in  the  year  1888,  at 
which  time  her  said  husband  became  of  unsound  mind, 
and  was  sent  to  the  Hospital  for  the  Insane  at  Indian- 
apolis, where  he  is  now  confined;  that  as  a  result  of 
such  marriage  there  were  born  to  them  five  children,  all 
of  whom  are  now  living,  and  range  in  age  from  four  to 
fourteen  years;  that  at  the  time  her  husband  became 
insane  he  was  the  owner  of  an  undivided  one-third  in- 
terest in  two  hundred  acres  of  land,  said  interest  therein 
being  of  the  value  of  twenty-two  hundred  dollars;  also 
the  owner  of  personal  property  of  the  value  of  three  hun- 
dred dollars;  that  there  were  situated  on  said  land  a  dwell- 
ing house  and  other  necessary  out-buildings,  which  were 
occupied  and  used  by  appellant,  her  husband,  and  their 
children,  and  after  her  husband  became  an  inmate  of 
the  hospital  she  and  their  children  continued  to  reside  on 
said  land,  and  occupy  said  dwelling  house  as  a  home, 
and  continued  to  use  the  real  estate  and  personal  prop- 
erty of  her  said  husband  in  supporting  herself  and  chil- 
dren; that  by  thfe  use  of  all  of  her  husband's  property, 
and  by  the  most  persevering  industry  and  strictest  econ- 
omy, she  was  hardly  able  to  support  herself  and  children 
from  the  use  of  said  property;  that  about  two  years  jafter 
said   Elijah  P.  Hallett  became  insane  the  appellee  Hen- 
ry D.  Vancleave  was  appointed  his    guardian,  who,  as 
such  guardian,  immediately  took  possession  of  all  the 
property  and  effects  of  his  ward,  together  with  eighty- 
five  bushels  of  wheat  which  she  had  raised  on  said  land, 
of  the  value  of  seventy  dollars;  and  that  he  afterwards 
returned  to  the  appellant  about  three  hundred  dollars 
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worth  of  the  personal  property,  consisting  of  live  stock 
and   household  goods;  that  in  October,  1890,  in  a  suit 
brought  by  the  owners  of  the  other  two-thirds  of  said 
land,  against  said  Vancleave,  as  guardian,  for  partition, 
there  was  set  ofE  to  said  Elijah  P.  Hallett  sixty-six  acres 
and  seventy- two  hundredths  of  an  acre,  the  greater  part 
of  which  was  in  timber^  there  being  no  dwelling  house 
thereon;  that  said  guardian,  under  an  order  of  the  court, 
sold  timber  from  the  land,  receiving  therefor  the  sum 
of  four  hundred  and  ten  dollars;  that  she  has  been  de- 
prived  of  her   only   means  of   support  for   herself   and 
child  ren ,  by  reason  of  the  taking  from  her  of  the  h  usbaiid  's 
said  property,  and  that  she  and  her  infant  children  are 
dependent  upon  charity;  that  in  the  care  and  support  of 
their  children  during  the  year  preceding  the  filing  of  her 
complaint,  she  incurred  liabilities  in  the  sum  of  two  hun- 
dred and  fifty  dollars,  which  she  requested  said  guardian 
to  pay,  and  that  be  refused  to  pay  the  same,  or  in  any 
manner  provide  for  her  or  her  children;  that  soon  after 
'lardian   procured  the  order  for  the  sale  of  said 
she  demanded  that  he  turn  over  one-third  of  the 
ids  of  such  sale  to  her,  which  he  promised  to  do, 
jas  failed  and  refused  to  do. 
J  each  paragraph  of  the  complaint  the  defendants 

d  demurrers,  which  were  sustained  by  the  court,  and 
the  plaintiff  refusing  to  amend j  judgment  was  rendered 
in  favor  of  the  defendants. 

In  support  of  the  sufficiency  of  the  facts  alleged  to 
constitute  a  cause  of  action,  it  is  insisted,  first,  that  ap- 
pellant and  her  children  are  entitled  to  support  out  of 
the  husband's  estate,  and  for  a  failure  to  furnish  the 
same  a  cause  of  action  accrued  in  her  favor  against  the 
guardian;  second,  that  appellant,  having  an  inchoate  in- 
terest in  her  husband^s  real  estate,  the  timber  being  a 
part  of  the  real  estate ,  a  sale  thereof  by  the  guardian 
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gave  her  a  vested  right  in  one-third  of  the  proceeds  of 
such  sale,  and  third,  that  she  was  entitled  to  recover  the 
value  of  the  eighty-five  bushels  of  wheat  which  she  raised 
on  her  husband's  lands,  and  which  was  taken  from  her 
by  said  guardian. 

This  action  is  virtually  against  the  husband  for  sup- 
port. Under  the  common  law  no  such  right  of  action 
existed  in  favor  of  the  wife,  hence  we  must  look  to  the 
statute  for  a  remedy  if  any  exists. 

A  husband  is  liable  for  necessaries  furnished  his  wife, 
although  not  furnished  at  his  request,  nor  under  an  ex- 
press promise  to  pay  therefor.  Filer  v.  Crully  99  Ind. 
375.  It  is  the  duty  of  a  husband  to  support  his  wife, 
and  this  legal  obligation  creates  a  liability  in  favor  of 
one  furnishing  her  the  necessaries  for  such  support,  and 
while  the  common  law  afforded  the  wife  no  personal 
remedy  for  which  she  could  bring  an  action  and  enforce 
such  remedy,  yet  through  the  rules  of  agency  she  was  en- 
abled to  bind  his  credit,  thus  procuring  the  desired  re- 
sult. 

Numerous  statutes  have  been  enacted  by  the  legisla- 
ture of  this  State,  enlarging  the  rights  and  remedies  of 
the  wife.  For  instance,  section  5132,  R.  S.  1881,  provides 
that  ''A  married  woman  may  obtain  provision  for  the 
support  of  herself  and  the  infant  children  of  herself  and 
husband,  in  her  custody,  in  any  of  the  following  cases: 

'* First.  Where  the  husband  shall  have  deserted  his 
wife,  or  his  wife  and  children,  without  cause,  not  leav- 
ing her  or  them  sufficient  provision  for  her  or  their  sup- 
port. 

** Second.  When  the  husband  shall  have  been  con- 
victed of  a  felony  and  imprisoned  in  the  State  prison, 
not  leaving  his  wife  or  his  wife  and  children  suflScient 
provision  for  her  or  their  support. 

*  Third.  When  the  husband  is  an  habitual  drunkard, 
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and  by  reason  thereof  becomes  incapacitated  or  neglects 
to  provide  for  his  family. 

* 'Fourth.  When  a  married  man  renounces  the  mar- 
riage covenant,  or  refuses  to  live  with  his  wife  in  the 
conjugal  relation  J  by  joining  himself  to  a  sector  denom- 
ination, the  rules  and  doctrines  of  which  require  a  re- 
nunciation of  the  marriage  covenant  or  forbid  a  man 
and  w^oman  to  dwell  and  cohabit  together  in  the  conjugal 
relation  according  to  the  true  intent  and  meaning  of  the 
institution  of  marriage/' 

Again,  section  2966,  R.  S.  1881,  provides  that,  ''In 
all  cases  w^here  the  guardian  of  any  person  of  unsound 
mind,  under  the  direction  of  any  court  of  competent 
jurisdiction,  has  made  or  may  hereafter  make  sale  of 
any  lands  of  such  person  of  unsound  mind^  the  wife  of 
such  person  of  unsound  mind  may,  by  her  separate  deed, 
release  and  convey  all  her  interest  in  and  title  to  such 
land;  and  her  deed,  so  made,  shall  thereafter  debar  her 
from  all  claim  to  such  land,  and  shall  have  the  same 
effect  on  her  rights  as  if  her  husband  had  been  of  sound 
mind  and  she  had  joined  with  such  husband  in  the  ese- 
cution  of  such  conveyance.'^ 

The  law  of  descent,  section  2492,  R.  S,  1881,  reserves 
to  the  widow^  and  children  the  use  of  the  family  dwelling 
house  and  the  messuages  thereunto  pertaining,  and  fields 
adjacent,  not  exceeding  forty  acres,  free  of  rent  for  one 
year  from  the  death  of  the  husband;  and  section  2262, 
R,  S,  1881 J  reserves,  in  case  of  the  husband's  death,  for 
the  use  of  the  widow  and  minor  children,  all  the  pro- 
visions on  hand,  provided  for  consumption  by  the 
family. 

Admitting,  as  w^e  must,  that  for  a  husband  to  become 
hopelessly  insane  is  a  greater  misfortune  to  his  family 
than  his  removal  by  death,  yet  none  of  the  above  sec- 
tions of  the  statute  provides  a  remedy  in  ease  of  his  in- 
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sanity,  whereby  the  wife  may  either  sell  or  encumber  her 
husband's  estate,  or  have  any  ii;iterest  therein  set  oft  to 
her  in  her  own  right.  Whether  the  husband  is  sane  or 
insane,  the  wife  is  entitled  to  support,  and  while  she  can 
neither  dispose  of  his  estate,  nor  sue  and  recover^ means 
from  his  estate  with  which  to  support  herself,  except  in 
the  cases  provided  by  section  5132,  supra,  she  may  pro- 
cure the  necessaries  for  the  support  of  herself  and  chil- 
dren, and  the  husband's  estate  will  be  answerable  there- 
for. 

In  the  case  of  Booth  v.  Cotiingham,  Guar.,  126  Ind. 
431,  which  was  an  action  brought  by  the  appellant  to 
recover  for  medical  services  rendered  the  wife  of  appel- 
lee's ward,  the  court  says:  '*It  would  be  a  reproach  to 
the  law  if  the  wife  of  an  insane  man,  whose  estate  is  in 
the  hands  of  a  guardian,  were  denied  the  necessaries  of  life 
(and,  surely,  medical  attention  in  illness  is  necessary), 
but  no  such  reproach  rests  upon  the  law.  For  many 
years  it  has  been  settled  that  the  wife  of  an  insane  man 
shall  be  provided  with  such  things  as  are  reasonably  nec- 
essary to  her  comfort  and  welfare." 

As  long  as  no  guardian  had  been  appointed  to  take 
charge  of  and  manage  her  husband's  estate,  the  appellant 
had  a  right  to  manage  and  use  it  for  the  support  of  the 
family,  but  upon  the  appointment  of  the  appellee  Van- 
cleave,  as  guardian,  he  became  the  proper  custodian  of 
all  his  ward's  estate.  If  such  guardian  failed  or  refused 
to  make  suitable  provision  for  appellant  and  her  chil- 
dren, she  might  have  applied  to  the  court  under  whose 
authority  the  guardian  was  acting,  and  the  court  would 
direct  the  guardian  to  make  proper  provision.  This 
seems  to  have  been  the  course  pursued  in  the  case  of 
State,  ex  rel.,  v.  Wheeler,  127  Ind.  451,  which  meets  our 
approval  as  to  the  proper  course  to  pursue. 

It  is  true  that  the  timber  while  standing  upon  the  land, 
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was  a  part  of  the  realty  itself,  but  when  it  was  severed, 
it  at  once  became  personal  property. 

Among  other  facts  alleged  in  the  first  paragraph  of  the 
complaint,  it  is  averred  that  appellant  raised  eighty-five 
bushels  of  wheat  on  her  husband's  land  the  year  preced- 
ing the  appointment  of  the  appellee  Vancleave,  as  guar- 
dian, which  hej  as  such  guardian,  took  possession  of 
and  sold.  The  appellant  and  her  children  had  such  an 
interest  in  the  wheat  raised  by  them  previous  to  the  ap- 
pointment of  appellee  Vancleave,  as  entitled  them  to 
use  the  same  for  their  maintenance  and  support,  and  to 
the  possession  of  which  he  had  no  right  as  such  guardian. 

While  w^e  find  no  direct  provision  anthorizing  the  wife^ 
in  ease  of  the  involuntary  absence  of  the  husband,  to 
cultivate  his  lands  and  thus  provide  for  the  support  of 
herself  and  children,  an  unwritten  law  grants  to  the  wife 
tbe  right,  by  her  own  exertions,  to  provide  sustenance 
and  clothing  for  herself  and  those  left  helplessly  in  her 
charge,  and  to  that  end  may  use  the  property  of  her  hus- 
band. 

In  Lay  v.  Loy^  128  Ind,  150,  which  was  an  action 
brought  by  the  appellant  to  enjoin  the  use  and  removal 
of  personal  property  claimed  by  appellant  under  a  chat- 
tel mortgage,  given  by  the  husband  after  he  had  de- 
serted his  wife  and  children,  the  mortgagee  being  cogni- 
zant of  the  facts;  the  wife  set  up  in  defense  the  fact  of 
such  desertion  and  failure  to  provide  by  the  husband, 
and  that  her  children,  after  such  desertion,  had  planted 
the  crops  mortgaged,  which  had  been  cultivated  for  the 
support  of  herself  and  children ,  the  same  constituting 
their  sole  dependence  for  subsistence.  This  answer  was 
sustained  by  the  lower  court,  and  on  appeal  the  Supreme 
Court  says:  "A  husband  who  wrongfully  abandons,  and 
refuses  to  support  his  wife  and  family,  not  only  subjects 
himself  to  the  various  civil  and  criminal  penalties  pro- 
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vided  by  legislative  enactment,  but  he  impliedly  clothes 
her  with  authority  to  feed  and  clothe  herself  and  chil- 
dren by  the  ordinary  use  and  consumption  of  the  prop- 
erty left  in  her  possession,  and,  to  a  limited  extent,  to 
exercise  such  authority  and  control  over  his  property 
and  .business  as  may  be  necessary  for  its  preservation, 
and  the  support  of  herself  and  children.''  Such  seizure 
and  conversion  by  the  appellee  Vancleave,  vests  no  right 
of  action  in  appellant  against  him  as  such  guardian,  but 
if  any  exists,  it  would  be  against  him  as  an  individual. 
Rose  V.  Cash,  58  Ind.  278. 

Counsel  for  appellant,  while  pointing  out  with  great 
clearness  the  justness  of  a  wife's  claim  to  support  out  of 
the  estate  of  her  insane  husband,  have  failed  to  cite 
either  statute  or  adjudicated  case  wherein  the  wife  is 
given  a  right  of  action  against  her  husband's  estate,  for 
such  support,  and  we  are  unable  to  find  any  such  au- 
thority. 

There  was  no  error  in  sustaining  the  demurrers  to  each 
paragraph  of  the  complaint. 

Judgment  aihrmeJ. 

Filed  Sept.  20, 1893 ;  petition  for  aTehearing  overruled  Nov.  28, 1893. 
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ThKAm}tQ,—CompJaint,  Sufficiency  of. — Theory  of, — Damages. — Sale  of 
Forged  and  Wortfdesii  Xote, — Where  a  paragraph  of  complaint  al- 
legeiA,  gubst^Dtially,  that  the  defendant  sold  and  assigned  to  the 
plflintiff.  by  separate  instrument,  a  certain  promissory  note,  alleg- 
ing date  of  not«,  riate  of  assignment,  amount  of  consideration,  names 
of  makers  and  payee  j  that  the  note  so  sold  and  assigned  was  a 
forgerv' ;  that  by  reason  thereof  the  note  is  absolutely  worthless,  and 
that  plain tid  haa  been  damaged  in  the  sum  of  $800,  etc.,  such  plead- 
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ing  is  aufficient  on  the  theory  of  injury  and  damage  by  reason  of  the 
sale  to  plaiatiS  of  the  forged  and  worth le3.s  note. 

Special  Finding. —  When  Sii^cient, — A  apeoial  finding  will  be  &af- 
ficieat  which  containa  the  ultimate  facts  necessary  to  eupport  the 
conclusions  of  law,  disregarding  evidentiary  facts  and  conclusions 
of  law  stated  therein. 

Same.—  When  Delivery  N'eed  Not  Be  Shown.— Freiumption. ^li  is  not 
necessary  that  a  special  finding,  in  an  action  for  balance  of  purchase 
price  of  a  personal  chattel,  should  show  a  delivery.  The  sale  being 
complete,  it  will  be  presumed  that  the  vendee  obtained  possession. 

Vendor  asd  Vendee. — Sale. — As$l(jnmeni  of  Forged  and  Worthless 
JVyle. — Action  for  Value  of  Articles  Sold. — Personalty,— ^W here  a  ven- 
dor sold  a  horse  of  the  value  of  $500,  and  accepted  therefor  the  ven- 
dee's note  for  fSO  and  the  assignment  of  another  note  which  proved 
to  be  forged  and  worthless,  the  vendor  had  a  right  to  disregard  the 
assignment  and  sue  for  the  value  of  the  horse. 

Afpeli.ate  Court  Practice. — Discussion ,  What  Amounts  lo.— Simply 
referring  to  a  ground  of  objection  stated  in  the  trial  courts  and  in- 
sisting that  the  objection  there  made  should  have  been  sustained, 
doea  not  amount  to  a  discussion,  and  presents  no  question  for  the 
consideration  of  the  court. 

BhiiE.—  When  Billing  of  THal  Court  Will  he  Upheld.— II  the  ruling  of 
the  trial  court  can  be  supported  upon  any  theory ,  whether  the  same 
was  advanced  at  the  lime  of  the  niling  or  not,  it  must  be  upheld- 

Evidence. —  Transcript  of  Eecord  of  an  Action, —  When  Admissible  in 
Subsequent  Action, — Assignment.— Wher^  a  written  assignment  of  a 
note  shows  that  an  action  on  the  note  was  pending  at  the  time  the 
assignment  was  executed,  it  is  proper  to  admit  in  evidence ^  in  a 
subsequent  action  thereon  by  the  assignee^  a  certified  transcript  of 
the  record  of  such  action  showing  the  result  thereof. 

Save.  —  JVoo/  of  Con te nts  of  Des tro fjed  L ette rs . — Discretion .  — The  con rt 
may,  in  its  discretion,  reject  evidence  offered  by  plaintiff  to  prove 
the  contents  of  letters  destroyed  by  liim  after  he  had  instituted  his 
action ;  the  court  having  the  right  to  deduce*,  from  such  act,  the  in- 
ference of  fraudulent  design. 

8 AUK. ^Original  Evidence ^  When  Matf  he  GKmn, — Discretion. — It  is  with- 
in the  discretion  of  the  court  to  admit  original  evidence  at  any  stage 
of  the  proceeding,  and  unless  abuse  of  discretion  is  shown,  there 
can  be  no  cause  for  reversal. 

Opinion  on  petition  for  rehearing  by  Re  ink  asd,  J, 


From  the  Clinton  Circuit  Court. 

G,   W.  Paul  and  M.  W,  Briiner,  for  appellant, 
P.  S.  Kennedy  and  H.  H.  RisUne^  for  appellee. 
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Rbinhard,  J. — ^The  appellee  sued  the  appellant  in  the 
court  below,  the  complaint  being  in  two  paragraphs. 
There  was  no  demurrer  filed  to  either  paragraph  of  the 
complaint,  but  there  is  an  assignment  of  error  that  the 
first  paragraph  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  substance  of  the  averments  of  this  paragraph  is, 
that  on  the  8th  day  of  October,  1888,  the  appellant  sold 
and  assigned  to  the  appellee,  by  separate  instrument,  a 
certain  promissory  note,  dated  November  8,  1887,  and 
purporting  to  be  signed  by  John  L.  Bryan  and  William 
Bryan,  payable  to  the  order  of  the  appellant,  for  the  sum 
of  $582.05,  and  due  one  day  after  date;  that  the  consider- 
ation paid  for  said  note  and  the  assignment  thereof  was 
a  stallion  of  the  value  of  $700;  that  copies  of  the  written 
assignment  and  the  note  are  filed  with  this  paragraph  of 
complaint;  that  the  promissory  note  so  sold  and  assigned 
to  the  appellee  was  a  forgery,  and  was  not  executed  by 
said  William  Bryan;  that,  by  reason  of  such  forgery,  the 
said  note  is  absolutely  worthless,  and  that  appellee  has 
been  damaged  in  the  sum  of  $800,  for  which  he  demands 
judgment. 

The  appellant's  counsel  have  not  pointed  out  any  ob- 
jection to  this  complaint,  which  would  render  it  bad  on 
assignment  of  error,  and  we  have  discovered  none.  Its 
theory  is  that  the  appellee  has  been  damaged  by  reason 
of  the  sale  to  him  of  the  forged  and  worthless  note. 

Counsel  argue  that  there  is  a  wide  difference  between 
an  assignment  and  an  indorsement  of  a  note,  and  we 
fully  agree  with  them  in  their  position.  But  there  is 
no  need  for  drawing  any  such  distinction  here,  for  the 
reason  that  this  is  not  an  action  against  an  indorser,  and 
is  not  claimed  to  be  such.  Some  question  is  also  at- 
tempted to  be  made  as  to  the  correct  measure  of  damages 
in  such  a  suit,  but  no  such  question  is  involved  in   the 
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objection  to  the  complaint.  The  appellee j  by  this  para- 
graph, shows  himself  entitled  to  recover  some  damages. 
He  would  be  entitled,  on  the  facts  averred,  to  recover  the 
amount  he  paid  for  the  note.  Whether  the  amount  he 
should  recover  would  be  the  actual  value  of  the  liorse  or 
the  price  agreed  upon,  without  regard  to  the  value,  is 
not  raised  by  this  pleading. 

The  second  paragraph  of  the  complaint  was  in  the  na- 
ture of  an  action  on  an  account  for  the  value  of  a  horse 
sold  and  delivered  by  appellee  to  appellant,  for  the  price 
of  1650,  of  which  sum  |50  had  been  paid  by  the  appel- 
lant. To  this  paragraph  an  answer  was  filed  in  two  par- 
agraphs, viz: 

1.  The  general  denial, 

2.  Payment  for  the  horse  before  the  action  was  com- 
menced. 

The  appellee  filed  a  general  denial  in  reply  to  the  sec- 
ond paragraph  of  answer,  and  the  cause  was  submitted 
to  the  court  for  trial. 

At  the  request  of  the  parties,  the  court  made  a  special 
finding  of  facts  and  legal  conclusions. 

The  second  specification  of  error  is  that  the  court  erred 
in  its  conclusions  of  law  from  the  facts  found.  It  is  in- 
sisted, in  the  first  place^  that  the  special  finding  contains 
only  items  of  evidence  and  not  ultimate  facts.  The 
special  finding  is,  in  substance,  that  on  the  8th  day  of 
Octoberj  1888,  the  appellant  commenced  an  action  in  the 
Chancery  Court  of  Kenton  county,  Kentucky,  against 
John  L.  Bryan  and  WilUam  Bryan,  upon  a  promissory 
note  of  the  tenor  set  out  in  the  finding;  that  afterwards, 
on  the  same  day,  appellee  sold  to  appellant  a  saddle 
horse,  of  the  value  of  $500,  and  received  from  appellant 
his  note  for  $50,  which  was  afterwards  paid,  and  a  cer- 
tain written  assignment  of  the  note  sued  on  in  the  Ken- 
tucky court  and  the  proceeds  thereof.     The  assignment 
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is  also  set  out  in  the  finding.  It  is  further  found  that 
this  note  was  executed  by  John  L.  Bryan,  but  that  Will- 
iam Bryan  did  not  sign  it;  that  John  L.  Bryan  signed 
William's  name  to  the  note  without  legal  authority  to  do 
so,  and  without  the  knowledge  or  consent  of  said  Will- 
iam; that  at  the  time  said  suit  was  commenced  in  the 
Kenton  Chancery  Court  of  Kentucky,  said  John  L.  Bryan 
was  wholly  insolvent,  and  was  a  nonresident  of  the  State 
of  Kentucky;  that  William  Bryan  was  then  solvent;  that 
in  said  suit  the  said  William  Bryan  filed  a  separate  an- 
swer of  non  est  factum,  duly  verified;  that  upon  the  filing 
of  such  answer,  John  L.  Bryan  dismissed  said  action; 
that  the  note  so  sued  upon  was  given  in  renewal  of  an- 
other note  before  executed  by  John  L.  and  William 
Bryan  to  the  appellant  for  a  valuable  consideration,  the 
said  John  L.  signing  the  name  of  said  William  Bryan  to 
said  original  note,  with  full  authority  to  do  so  from  said 
William;  that  no  part  of  said  assigned  note  has  been 
paid;  that,  at  the  time  appellee  accepted  said  assignment, 
he  knew  that  said  John  L.  Bryan  was  insolvent,  and 
that  he  relied  upon  the  genuineness  of  said  note  so  as- 
signed and  upon  the  solvency  of  said  William  Bryan  for 
its  payment. 

From  these  facts  the  court  concludes: 

1.  That  the  assignment  of  the  note  in  question  was 
not  a  payment  of  any  part  of  the  value  of  said  horse  so 
sold  by  appellee  to  appellant. 

2.  That  appellee  is  entitled  to  recover  the  unpaid  bal- 
ance of  such  value,  viz.,  $450. 

We  think,  while  these  findings  contain  some  evidenti- 
ary facts,  they  also  contain  sufficient  ultimate  facts  to 
warrant  the  conclusions  drawn  by  the  court. 

It  is  objected  that  the  findings  fail  to  show  that  there 
was  any  delivery  of  the  horse.  It  is  found  that  the  ap- 
pellee sold  the  horse  to  the  appellant.     The  execution  of 
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the  $50  notej  even  without  the  assigtiment  of  the  Bryan 
note,  made  the  sale  a  complete  and  not  an  executory  one, 
and  the  title  in  the  horse  passed  to  the  appellant.  Pos- 
sibly the  appellee  might  have  had  the  right  to  have  the 
sale  annulled  lor  the  fraud  of  the  forged  note  transaction, 
but  certainl}'^  the  appellant  could  not  treat  the  sale  aa 
void  for  that  reason.  The  sale  was  not  void  under  the 
statute  of  frauds,  because  the  $50  note  was  a  part  pay- 
ment of  the  price  of  the  horsCj  and  entitled  the  appellant 
to  possession  so  long  as  the  sale  was  not  disavowed  by 
the  appellee.  The  title  in  the  horse  having  passed  to  the 
appellant,  he  could  have  brought  replevin  for  him  in 
case  the  appellee  had  refused  to  deliver  him,  and  we 
must  presume  that  he  obtained  such  possession.  Hav- 
ing thus  purchased  the  horse,  he  was  legally  bound  to 
pay  for  him.  This  he  could  not  do  with  a  forged  note, 
and  hence  the  finding  that  this  note  was  no  payment  is 
correct.  It  was  not  essential  that  the  finding  should 
show  a  delivery. 

It  is  further  complained  that  the  finding  fails  to  show 
the  ultimate  fact  that  the  horse  was  not  paid  for,  the  ap- 
pellant insisting  that  there  can  be  no  recovery  without 
the  finding  of  such  fact.  If  it  be  conceded  that  there  is 
no  sQch  finding,  it  by  no  means  follows  that  the  failure 
to  so  find  defeats  the  appellee's  right  to  recover.  The 
answer  of  payment  raised  an  affirmative  issue  which  the 
appellant  was  bound  to  prove.  If  the  facts  found  do  not 
determine  this  issue  in  his  favor,  the  appellant  fails  in 
his  plea.  Vannoy  v.  Duprez,  72  Ind.  26;  Dodge  v.  Pope^ 
93  Ind.  480;  Gray  v,  Taylor,  2  Ind.  App.  155. 

It  is  further  urged  that  the  viltimate  fact  as  to  how 
much  was  due  the  appellee  was  not  found  by  the  court. 
But  the  facts  found,  when  taken  together,  show  that 
there  was  due  the  appellee  the  sum  of  $450.  The  appel- 
lant had  purchased  the  horse,  and  it  was  of  the  value  of 
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$500;  $50  of  this  amount  had  been  paid.  These  facts 
warranted  the  inference  drawn  by  the  court  in  its  second 
conclusion,  that  the  appellee  was  entitled  to  recover  the 
unpaid  balance  of  that  value,  to  wit,  $450,  without  a 
specific  statement  that  the  amount  of  $450  was  still  due. 

Some  question  is  made,  also,  that  the  facts  found  show 
no  diligence  in  the  collection  of  the  note.  We  have 
already  seen  that  the  facts  found  amply  support  the  sec- 
ond paragraph  of  the  complaint,  and  the  question  of  the 
assignment  of  the  note  may,  therefore,  be  entirely  disre- 
garded. But  if  the  first  paragraph  of  the  complaint  were 
essential  to  a  recovery  upon  the  special  finding,  still  the 
appellant's  contention  can  not  prevail  on  this  point.  The 
assumption  underlying  this  contention  is  that  the  suit  is 
upon  an  indorsement.  Even  if  this  were  true,  it  would 
not  be  necessary  to  show  diligence  when  diligence  was 
unavailing.  That  it  would  have  been  unavailing,  was 
shown  by  the  fact  that  as  to  William  Bryan  the  note  was 
a  forgery,  and  that  John  L.  was  insolvent  and  a  nonresi- 
dent of  the  State  of  Kentucky,  where  the  appellee  resided. 
But  the  first  paragraph  does  not  count  upon  an  indorse- 
ment of  the  note,  as  we  have  already  seen.  It  is  an  ac- 
tion for  damages  for  the  assignment  of  a  forged  and 
worthless  note.  The  measure  of  damages  in  such  case  is 
the  amount  paid  for  the  note,  which,  in  the  case  at  bar, 
was  the  value  of  the  horse,  less  the  amount  paid. 

The  indorser  of  a  note  warrants  the  genuineness  and 
ability  of  the  maker  to  pay.  Alleman  v.  Wheeler^  101 
Ind.  141;  Herald  v.  Scott,  2  Ind.  55. 

If  the  maker  is  a  nonresident  of  the  State  at  the  time 
of  the  maturity  of  the  note,  suit  need  not  be  brought 
against  the  maker  before  suing  the  indorser.  Sayre  v. 
McEwen,  41  Ind.  109;  Titus  v.  Seward,  68  Ind.  456. 

We  are  of  the  opinion,  therefore,  that  the  appellant's 
liability  is  established  by  the  finding,  even  if  he  was 
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sued  as  an  indorser  of  the  note.  But  we  tbink  the  ap- 
pellee had  a  right  to  disregard  the  assignment  and  sue 
for  the  value  of  the  horse,  as  he  did  in  the  second  para- 
graph of  his  complaint.  The  exceptions  to  the  conclu- 
sions of  law  are  not  sustained. 

The  last  assignment  of  error  is  the  overruling  of  the 
appellant *8  motion  for  a  new  triaL     It  is  urged  that  the 
evidence  is  insufficient  to  support  the  finding.     The  ap- 
pellant insists  that  there  is  no  evidence  of  the  fact  that 
the  note  was  not  genuine  as  to  William  Bryan,  other  than 
the  plea  of  non  est  factum  filed  in  the  Kentucky  court, 
and  that  this  plea  furnishes  no  proof  whatever  of  the 
forgery  alleged.     In  the  last  conclusion  we  quite  agree 
with  counsel,  hut  they  are  in  error  in  their  assumption 
that  no  other  evidence  was  adduced  upon  the  point  of 
the  non -genuineness  of  the  note.     The  record  discloses 
that  * 'plaintiff,  by  his  counsel,  with  the  permission  of 
the  court,  and  consent  of  counsel  on  the  other  side,  in- 
troduced and  read  in  evidence  the  depositions  of  James 
W,  Bryan  and   E.  D.  Seeley,     *     *     *     in  words  and 
figures  following,  to  wit:''     After  stating  that  he  was  a 
lawyer,  and  resided  in   Covington,  Ky.,   the  witness, 
Bryan,  testified  that  the  note  in  question  was  written  by 
hina,  at  his  law  office  in  Covington ,  Ky.,  and  that  it  was 
given  in  renewal  of  another  note  signed  by  John  L.  and 
William  Bryan,  which  he  held  for  collection;  that  John 
L-    Bryan  signed   his  own   name  and  that  of  William 
Bryan   in  the  presence  of  the  witness,  and  also  in  the 
presence  of  the  appellant,  and  that  John  L.  Bryan  then 
stated,  in  the  presence  of  the  two,  that  he  had  no  written 
authority  to  sign  William's  name,  while  Baldwin  stated 
that  'it  made  no  difference,  as  it  would  be  settled  through 
Liucky  Baldwin,  for  whom  John  L.  Bryan  was  to  work 
in    California,     D.  A.  Coulter,  a    banker,  testified  as  an 
espert  that  in  his  opinion  both  names  were  written  by 
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the  same  hand.  The  appellant  testified  that  William 
Bryan  had  signed  his  own  name  to  the  note,  but  the 
court  was  not  compelled  to  accept  this  testimony  as 
against  that  of  the  other  two  witnesses.  The  appellant 
did  not  proceed  upon  the  theory  that  John  L.  Bryan  had 
signed  William's  name  by  the  letter's  authority  and  con- 
sent, but  that  William  himseli  wrote  his  name  to  the 
note.  In  view  of  these  facts  the  court  had  a  right  to 
accept  the  theory  of  the  appellee,  that  the  name  of  Will- 
iam Bryan  was  signed  by  John  L.  Bryan  without  the 
consent  and  authority  of  the  former.  We  regard  the 
evidence  as  sufficient  to  warrant. the  court  in  its  conclu- 
sion. 

The  next  ground  assigned  in  the  motion  for  a  new 
trial  is,  that  the  finding  of  the  court  is  contrary  to  law. 

The  only  discussion  of  this  point  made  by  appellant's 
counsel  is  a  reference  to  their  argument  upon  the  first 
reason  for  a  new  trial,  and,  as  we  have  already  {disposed 
of  that,  no  further  notice  of  the  same  will  be  necessary. 

The  appellant  next  complains  of  error  of  law  occurring 
at  the  trial.  This  alleged  error  consists  of  the  admission 
in  evidence  of  the  written  assignment  of  the  note  de- 
scribed in  the  complaint.  The  only  discussion  of  this 
question  made  by  counsel,  in  their  brief,  is  a  reference 
to  the  grounds  of  objection  stated  in  the  trial  court,  and 
insisting  that  the  objection  there  made  should  have  been 
sustained.  We  do  not  think  the  question  is  ''discussed, " 
and  it  is  therefore  not  presented  for  our  determination. 
Elliott's  App.  Proced.,  section  445. 

Complaint  is  also  made  of  the  ruling  of  the  court  in 
admitting  in  evidence  a  certified  transcript  of  the  Ken- 
tucky Chancery  Court  showing  the  suit  upon  the  note  in 
question,  the  plea  of  non  est  factum  filed  in  the  cause,  and 
the  dismissal  of  the  action.  We  agree  with  appellant's 
counsel  that  this  transcript  furnishes  no  sort  of  evidence 
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tending  to  establish  the  forgery  of  the  note.  It  does  not 
appear  that  it  was  admitted  for  this  purpose.  We  think 
the  transcript  was  competent  as  a  part  of  the  history  of 
the  transaction.  The  written  assignment  shows  that  an 
action  on  this  note  was  pending  in  the  Chancery  Court 
of  Kenton  county,  Kentucky,  at  the  time  such  assign- 
ment was  executed.  It  was  proper  to  show  what  had 
become  of  this  action,  whether  it  had  been  prosecuted  to 
final  judgment  in  the  appellant's  name,  or,  if  not,  how 
it  was  taken  out  of  court.  The  steps  taken  in  the  suit 
were  taken  by  the  appellant  himself,  who  was  the  plain- 
tiff. .  If  he  dismissed  his  action  after  the  plea  of  non  est 
factum  was  filed,  it  was  a  circumstance*  tending  to  show 
the  appellant's  want  of  faith  in  the  genuineness  of  the 
note.  This  was,  of  course,  subject  to  any  explanation  he 
might  desire  to  make  concerning  the  dismissal,  and  was. 
in  no  wise  conclusive  upon  him.  But  we  can  not  say 
that  the  court  had  no  right  to  consider  it.  Of  course  the 
plea  of  non  est  factum  could  not  be  considered  as  evidence 
of  the  forgery,  and  there  is  nothing  to  show  that  it  was 
admitted  for  any  such  purpose.  There  was  no  error  in 
admitting  the  transcript  in  evidence. 

The  court  sustained  an  objection  of  the  appellee  to 
proving  the  contents  of  certain  letters  testified  to  by  the 
appellant  after  he  had  practically  admitted  that  he  vol- 
untarily destroyed  the  letters  after  he  had  commenced 
the  suit  on  the  note  against  the  Bryants.  The  court  had 
a  right  to  deduce,  from  the  act  of  destruction  after  the 
commencement  of  such  suit,  the  inference  of  a  fraudulent 
design  to  do  away  with  the  letters  themselves,  and  upon 
this  theory  the  exclusion  of  the  evidence  was  proper. 
Anderson  Bridge  Co.  v.  Applegate,  13  Ind.  339;  Rudolph 
y.  Lane,  57  Ind.  115. 

A  reversal  is  finally  asked  because  the  court  permitted 
Vol.  8—21 
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the  appellee  to  examine  an  expert  witness  as  to  the  hand- 
writing in  the  signatures  to  the  note.  Appellant  had 
testified  that  the  signature  of  William  Bryan  had  been 
placed  there  by  William  himself.  To  rebut  this  the  ap- 
pellee sought  to  show  that  John  L.  Bryan  had  signed 
both  names  to  the  note.  The  expert  witness  was  permit* 
ted  to  testify  that  in  his  opinion  both  names  were  written 
by  the  same  hand.  There  was  no  error  in  this  ruling. 
Even  if  the  testimony  was  original,  it  was  within  the 
discretion  of  the  court  to  admit  it  at  any  stage  of  the 
proceeding,  and  unless  a  clear  abuse  of  such  discretion 
were  shown  there  would  be  no  cause  for  reversal  biec^use 
of  the  introduction  of  the  testimony  out  of  its  order. 
Stewart  v.  Smith,  111  Ind.  526. 

This  disposes  of  all  the  questions  presented,  and  we 
find  no  available  error. 

Judgment  affirmed. 

Filed  Sept.  26,  1893. 

On  Petition  for  a  Rehearing. 

Rbinhard,  J. — The  appellant's  learned  counsel  have 
presented  a  petition  for  a  rehearing  upon  the  ground 
that  this  court  erred  in  holding  that  the  court  below  com- 
mitted no  error  in  excluding  the  proposed  testimony  of 
the  contents  of  certain  letters  claimed  to  be  material  to 
the  defense. 

We  held  the  ruling  of  the  lower  court  proper  for  the 
reason,  as  stated  in  the  former  opinion,  that  the  trial 
court  had  a  right  to  deduce,  from  the  act  of  destruction 
of  the  original  letters  by  the  appellant,  the  inference  of 
a  fraudulent  design  to  do  away  with  them.  We  are  now 
met  with  the  proposition  that  the  ruling  of  the  circuit 
court  was  not  grounded  upon  this  theory.  In  support 
of  this  proposition,  we  are  directed  to  the  statement  in  the 
record  forming  the  basis  of  the  objection  as  urged  by  ap- 
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pellee's  counsel  at  the  time  it  was  proposed  to  introduce 
the  evidence  of  the  contents  of  the  letters. 

We  do  not* think  the  position  is  tenable.  The  appel- 
lant here  asserts  that  an  error  was  committed.  It  is  his 
duty  to  show  such  error  affirmatively.  If  the  ruling  of 
the  trial  court  can  be  supported  upon  any  theory,  whether 
the  same  was  advanced  at  the  time  of  the  ruling  or  not, 
it  must  be  upheld.  If  the  appellee  had  interposed  no 
objection  whatever,  and  the  court  had  excluded  the  tes- 
timony of  its  own  motion,  the  ruling  must  stand  in  this 
court,  unless  the  appellant  succeeds  in  showing  that  it 
was  wrong  upon  any  theory.  It  is  different  where  the 
court  admits  the  proposed  testimony  and  the  appellant 
asserts  error  in  such  ruling.  It  then  devolves  upon  the 
appellant  to  show  that  he  made  timely  objection,  and 
stated  the  reasons  for  the  incompetency  of  the  testimony. 
He  will  then  be  confined  to  the  reasons  urged  below,  be- 
cause here,  again,  he  must  make  it  appear  affirmatively 
that  there  was  error,  and  he  is  confined  to  the  grounds 
presented  to  the  trial  court.  See  Elliott's  App.  Proced., 
section  721 

We  did  not  undertake  to  adjudge  what  was  the  force 
and  effect  of  the  evidence  of  the  destruction  of  the  letters. 
We  only  held,  and  now  hold,  that  the  court  had  the  right 
to  infer  from  it  a  fraudulent  design  to  do  away  with  such 
proof  as  militated  against  his  case.  Of  the  competency 
of  the  evidence,  we  have  no  doubt.  Upon  its  weight  or 
effect,  we  do  not  undertake  to  decide. 

Petition  overruled. 

Filed  Nov.  28, 1893. 
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• 

GuABDiAN  AND  Wasd.— Contract,— When  the  Terms  of  May  be  Partly 
Enforced  and  Partly  Disregarded,— Where  a  ward,  within  three  years 
Irom  the  final  settlement  of  his  ^oardian,  employed  counsel  to  in- 
stitute suit  to  set  aside  certain  allowances  and  to  recover  certain 
sums  from  the  guardian,  and  the  guardian  promised  that  if  he 
would  not  bring  suit  against  him,  he  would  hold  all  of  such  sums 
for  him,  and  manage  them  for  h£m  until  he,  the  ward,  should  marry 
and  settle  down,  and  then  he  would  pay  him  all  of  such  sums  with 
their  accretions,  and  would  make  him  his,  the  guardian's,  heir,  the 
contract  to  make  the  ward  the  guardian's  heir  and  to  pay  the  sums 
of  money  are  distinct  and  separate  matters,  and  the  promise  to  pay 
the  sums  of  money  may  be  separated  from  the  promise  to  make  the 
ward  an  heir,  and  be  enforced  against  the  guardian  or  his  estate, 
without  working  any  injustice,  the  forbearance -to  sue  being  suflS- 
cient  consideration  for  such  promise. 

Same. — Family  JRelation. — ^Where  the  family  relation  exists,  whether 
natural  or  assumed,  there  is,  in  the  absence  of  an  express  agreed 
ment,  or  circumstances  from  which  an  agreement  may  be  fairly  in- 
ferred, no  implied  obligation  to  pay  for  board  on  the  one  hand  or 
for  work  on  the  other. 

Same. — Evidence, — JStatements  of  Ouardian  to  Judge, — To  a  Former  At- 
torney,— In  an  action  by  a  ward  against  his  guardian  to  set  aside 
certain  allowances  made  the  guardian,  the  presiding  judge  was  com-' 
petent  to  testify  concerning  the  statements  made  by  the  guardian 
to  procure  the  allowance  of  his  claims ;  and,  to  the  same  effect,  the 
statements  of  a  person  who  had  formerly,  but  was  not  at  the  time 
of  the  transaction  testified  to,  been  the  attorney  of  the  guardian, 
are  admissible  in  evidence. 

Same. — Evidence, — Declarations  of  Ouardian, — Amount  of  Estate. — In 
such  case,  declarations  of  the  guardian  as  to  the  amount  of  the 
ward's  estate,  or  what  he  expected  it  to  be,  were  admissible  in  evi- 
dence to  show  its  amount,  and  also  to  show  that  heavy  chaiges 
made  just  before  the  close  of  the  trust,  were  an  afterthought,  and 
were  not  contemplated  nor  intended  by  him  when  the  ward  was 
living  with  him  as  a  member  of  his  family. 

Evidence. — Admission  Without  Objection, — Appellate  Court  Practice, — 
The  admission  of  evidence,  without  objection,  can  not  be  com- 
plained of  on  appeal. 

From  the  Hendricks  Circuit  Court. 
L,  A,  Barnett,  W,  J,  Beckett  and  W.  S.  Doan,  for  ap- 
pellants. 

T,  S,  Adams  J  J,  G.  Miles  and  E,  A,  Miles,  for  appellee. 


; 
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Gavin,  J. — ^The  appellee's  complaint  or  claim  against 
the  estate  o,f  Mordecai  Hadley,  represented  by  the  ap- 
pellantSy  was  in  three  paragraphs.  Since  the  special 
findings  of  the  court  show  that  the  judgment  rests  upon 
the  third  paragraph,  it  is  unnecessary  for  us  to  consider 
the  suflBciency  of  the  others.  Hill  v.  Pollard,  132  Ind. 
588,  32  N.  E.  Rep.  564. 

In  presenting  claims  against  decedents'  estates,  no 
formal  complaint  is  necessary.  It  is  sufficient  if  the 
statement  sets  forth  the  nature  and  amount  of  the  claim 
with  sufficient  precision  to  bar  another  action,  and  shows 
^  prima  facie  right  to  recover.  Lockwood,  Admr,,  v.  jRo6- 
hinsy  125  Ind.  398;  Hileman,  Admr,,  v.  Hileman,  85  Ind. 
Ij  Taggart  v.  Tevanny,!  Ind.  App  339;  Knight,  Admr., 
V.  Knight,  6  Ind.  App.  268,  33  N.  E.  Rep.  456. 

The  third  paragraph  of  the  complaint  alleged  that  Mor- 
decai Hadley  became  the  guardian  of  appellee  in  1868, 
find  received,  from  pension  and  bounty,  $2,000  for  said 
ward,  whom  he  took  to  live  with  him  as  a  member  of  his 
family^  that  appellee  thus  lived  with  him  and  worked 
for  him;  that  said  Hadley,  in  his  various  reports  to  the 
^*ourt^   obtained  credits  for  board,  clothing,  etc.,  for  his 
Said   Ward,  without  disclosing  to  the  court  that  he  was  all 
tae  ti:ciQe  living  with  the  guardian  as  a  member  of  his 
raxnily   and  working  for  him;    that  the  guardian  loaned 
^®  ^"^^f^oney  at  10  per  cent,  interest  and  only  accounted 
lor  S    j>^r  cent.;  that  he  failed  to  charge  himself  with  sev- 
eral ixxstallments  of  pension  received  and  with  consider- 
*We   ^xiiounts  of  interest  received;  that  in  1883  he  filed 
ms  a XX ^1  report,  which  was  approved,  and  paid  appellee 
^xtiount  he  then  claimed  to  be  due  him;  that  within 
tnre^  years  from  the  time  of  such  settlement,  appellee  em- 
pioy^ci   counsel  to  institute  suit  to  set  aside  such  allow- 
ances ^  ^^^  recover  said  sums  from  the  guardian;  that  said 
guar<ii^j^  then  promised  that  if  he  would  not  bring  suit 
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against  him  he  would  hold  all  of  said  sums  for  appellee, 
and  manage  them  for  him  until  plaintiff  should  marry 
and  settle  down,  and  then  he  would  pay  him  all  of  said 
sums  with  their  accretions,  and  would  make  him  his 
heir;  that  in  reliance  upon  this  agreement  appellee  did 
not  bring  such  suit,  and  in  1886  married  and  settled 
down,  and  became  steady,  and  decedent  expressed  his 
entire  satisfaction,  and  renewed  his  said  promises,  but 
has  wholly  failed  and  neglected  to  pay  said  sums  or  any 
part  thereof.  To  this  paragraph  a  demurrer  was  over- 
ruled. 

Under  the  facts  set  forth  there  was  abundant  cause 
shown  for  setting  aside  the  final  settlement  of  this  guar- 
dianship, and  requiring  the  guardian  to  account  for  the 
sums  wrongfully  withheld.  Marquess  v.  La  Baw,  82  Ind. 
550;  Wainwright  v.  Smith,  117  Ind.  414. 

Where  the  family  relation  exists,  whether  natural  or 
assumed,  there  is,  in  the  absence  of  an  express  agree- 
ment, or  circumstances  from  which  an  agreement  may 
be  fairly  inferred,  no  implied  obligation  to  pay  for  board 
on  the  one  hand,  or  for  work  on  the  other.  Lockwoodj 
Admr.f  v.  Robbins, 125  Ind.  398;  James,  Admr.y  v.  Oillen^ 
3  Ind.  App.  472. 

'The  general  rule  is  that  a  guardian  can  not  exact 
money  for  the  board  of  a  ward  whom  he  makes  one  of 
his  family.''     Marquess  v.  La  Baw,  supra. 

The  concealment  from  the  court  of  this  fact,  that  the 
ward  was  living  with  him  as  a  member  of  his  family, 
was  a  wrong.  So  also  was  his  failure  to  account  for  the 
interest  and  pension  money  actually  received.  The  court 
could  have  no  knowledge  of  these  facts  except  as  re- 
ported by  him. 

Appellee  was  required  to  bring  his  action  to  set  aside 
the  settlement  within  three  years,  else  all  matters  em- 
braced within  his  reports  would  be  deemed  finally  adju- 
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dicated.  Briscoe  v.  Johnson,  Exec,  73  Ind.  573;  Wain- 
Wright  v.  Smith,  106  Ind.  239;  Horton  v.  Hastings,  128 
Ind.  103. 

Having  a  clear  right  of  action  against  the  decedent, 
appellant's  surrender  of  this  right  was  a  sufficient  con- 
sideration for  the  promise  by  the  dece^dent.  DUmar, 
Guar.,  V.  West,  7  Ind.  App.  637,  34  N.  E.;  1  Parsons  on 
Cont.  ♦441. 

Appellants'  counsel  contend  that  decedent's  promise 
'*to  make  him  an  heir"  is  within  the  statute  of  frauds, 
and  therefore  void;  also,  that  the  contract  is  inseparable, 
and  as  part  must  fall,  that  therefore  all  must  fall.  Even 
if  it  be  conceded  that  this  part  of  the  decedent's  promise 
is  within  the  statute  and  unenforceable,  or  if  it  be 
deemed  so  uncertain  as  to  be  unenforceable,  still  the 
conclusion  reached  by  counsel  by  no  means  follows. 

No  claim  is  made  nor  recovery  had  for  breach  of  the 
contract  to  make  appellee  an  heir.  The  claim  simply  is 
that  he  has  not  repaid  him  his  money,  as  promised. 

The  agreement  to  make  him  an  heir,  and  the  agree- 
ment to  repay  the  money  are  separate,  distinct,  and  sev- 
erable matters.  There  is  no  connection  between  the  two, 
nor  any  interdependence  of  the  one  upon  the  other. 

Where  the  promisee  has  rendered  the  entire  consider- 
ation, it  would  be  inequitable  and  even  iniquitous  to 
say  that  because  the  law  would  not  enforce  all  of  the 
agreements  made  by  the  promisor,  therefore  he  could 
not  enforce  even  that  in  which  there  was  no  infirmity 
whatever. 

The  rule  is  well  expressed  in  Rand  v.  Mather,  11  Cush. 
1:  ''On  principle,  and  according  to  numerous  modern 
adjudications,  the  true  doctrine  is  this:  If  any  part  of 
an  agreement  is  valid,  it  will  avail  pro  tanto,  though  an- 
other part  of  it  may  be  prohibited  by  statute;  provided 
the  statute  does  not,  either  expressly  or  by  necessary  im- 
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plication,  render  the  whole  void;  and  provided,  further- 
more, that  the  sound  part  can  be  separated  from  the  un- 
sound, and  be  enforced  without  injustice  to  the  defend- 
ant/' 

The  case  of  Hynds  v.  HaySy  25  Ind.  31,  decides  that 
where  the  consideration  of  a  note  is  in  part  legal  and  in 
part  illegal,  but  they  are  clearly  divisible,  the  contract, 
a  bill  of  exchange,  will  be  supported  so  far  as  it  depends 
upon  the  valid  consideration. 

Here  the  agreements  of  the  decedent  are  divisible,  and 
the  enforcement  of  the  one  part  only,  and  the  omission 
of  the  other,  works  no  injustice  to  the  decedent's  estate. 

The  complaint  is  not  liable  to  any  of  the  objections 
offered  to  it. 

There  was  a  special  finding  by  the  judge,  which  em- 
braces abundantly  sufficient  of  the  material  allegations  of 
the  complaint  to  justify  the  conclusions  of  law  thereon. 

There  is  no  provision  in  the  statute  requiring  notice 
of  final  report  of  a  guardian,  but  the  ward  must  take 
notice  thereof.  Castetter,  Admr,,  v.  State,  ex  rel.,  112 
Ind.  445. 

It  does  not  follow,  however,  that  because  he  is  thus 
required  to  take  notice  thereof  for  some  purposes  that  his 
only  remedy  against  wrong  in  the  proceedings  is  by  ap- 
peal, as  asserted  by  counsel.  On  the  contrary,  numer- 
ous cases,  some  of  which  have  already  been  cited,  hold 
that  he  may  maintain  his  action,  in  proper  time,  to  set 
aside  the  final  settlement. 

The  evidence  of  the  presiding  judge  concerning  the 
statements  made  by  the  guardian  to  procure  the  allow- 
ance of  his  claim  for  board,  etc.,  was  clearly  admissible. 
It  was  part  of  appellant's  case  to  prove  the  fraud  or  mis- 
take in  the  report.  The  testimony  of  Gofer,  so  far  as 
material,  was,  for  like  reasons,  admissible;  so  far  as  im- 
material it  was  harmless.     Miles,  also,  was  a  competent 
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witness  to  testify  as  to  what  transpired  between  the  judge 
and  the  guardian.  The  guardian's  statements  to  the 
court  could  not  be  deemed  confidential  communications 
to  the  attorney,  and  such  only  are  privileged.  Borum  v- 
Fouts,  15  Ind,  50;  Hanlon  \.  Doherty,  109  Ind.  37, 

Neither  was  Miles,  by  reason  of  having  formerly  been 
the  attorney  of  the  guardian,  disqualified  from  giving 
evidence  as  to  statements  taade  to  him  by  the  guardian 
when  he  was  no  longer  a  practicing  attorney,  and  was 
employed  in  the  auditor's  office.  The  evidence  shows 
that  the  conversation  did  not  occur  between  them  as  at- 
torney and  client. 

The  declarations  of  the  deceased  guardian  were  not 
admissible  in  behalf  of  his  estate.  Bristor  v.  BruiOTj 
Adm%.,  82  Ind.  276. 

The  statements  of  various  witnesses,  who  testified  to 
what  the  guardian  told  them  concerning  the  amount  of 
the  ward's  estate,  or  what  he  expected  it  would  be,  w^re 
admissible  to  show  its  amount,  and  also  to  show  that  the 
heavy  charges  made  just  before  the  close  of  the  trust 
were  an  afterthought,  and  were  not  contemplated  nor  in- 
tended by  him  when  the  ward  was  living  with  him  as  a 
member  of  his  family. 

Objection  is  made  to  the  certified  statement  of  the  pen- 
flion  agentj  because  it  was  not  shown  to  be  genuine,  and 
was  not  properly  identified.  No  objection  was  made  to 
its  genuineness  in  the  court  below,  and  for  this  reason 
it  can  not  be  heard  now. 

Counsel  have  not  referred  us  to  any  statute  requiring 
the  certificates  of  a  pension  agent  to  be  under  seal.  No 
claim  is  made  that  the  amount  of  pension  received,  as 
shown  by  this  statement,  varies  materially  from  the 
showing  made  by  decedent's  own  reports,  which  were  in 
evidence. 

No  objection  was  made  on  the  trial  to  the  introduction 
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of  the  report  in  the  estate  of  the  deceased  guardian.  The 
deposition  of  Haynes  does  not  appear  to  have  been  in 
evidence.  No  errors  can  therefore  be  predicated  upon 
the  court's  action  regarding  it. 

There  are  some  other  objections  to  evidence  which  have 
not  been  set  out,  but  we  are  unable  to  find  any  material 
errpr  in  the  rulings  of  the  trial  court.  We  are  strongly 
of  the  opinion  that  the  cause  was  fairly  tried  and  cor- 
rectly determined. 

Judgment  aflfirmed. 

Filed  Noy.  28,  1893. 


No.  1,167. 
Jackson  School  Township  v,  Shicra.. 

GoirrRACT. — Common  Schools, — Employment  of  Teacher, — Verbal  Con- 
tract Valid. —  Toionship  Trustee. — A  verbal  contract  of  employment 
as  a  teacher  in  the  pablic  schools,  entered  into  by  a  tow^z^ship 
trastee  and  the  teacher,  is  valid  and  binding,  there  being  no  st:^tote 
requiring  it  to  be  reduced  to  writing. 

Instructions  to  Jury. — Instruction  Stating  Ground  of  Becovery. Omw- 

sion  of  Essential  Element. — Reversible  Error. — Where  an  instrtmction 
purports  to  set  out  all  the  material  averments  necessary  to  be  f>jroven 
in  order  to  entitle  the  plaintiff  to  resover,  it  is  fatal  error  to  0°"* 
any  such  material  averment. 

From  the  Decatur  Circuit  Court. 
W.  A.  Moore  and  F.  E.  Gavin,  for  appellant. 
S.  A.  Bonner,  M.  D.  Tackett  and  B,  F.  Bennett,  for-  ^V 
pellee. 

Davis,  C.  J. — ^This  was  an  action  by  the  appell^^  ^ 
recover  damages  for  breach  of  contract  entered  infco  ^ 
tween  appellee  and  appellant,  for  services  as  a  teach.^^  ^^ 
the  public  schools  of  said  township. 
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The  material  allegations  in  the  complaiDt  are  the  same 
as  in  School  Town  of  Mil  ford  v.  Zeight\  1  Ind.  App.  138j 
with  the  exception  that  in  the  case  cited  the  contract  was 
in  writing,  and  the  action  was  against  the  school  town, 
while  this  is  against  the  school  township. 

The  learned  counsel  for  appellant,  in  a  cogent  hrief, 
earnestly  contend  that  the  complaint  is  bad  because  the 
school  township  can  not  be  held  to  respond  in  damages 
fur  the  breach  of  an  executory  contract  of  Ihis  kind,  when 
the  corporation  has  received  no  benefit  whatever,  and 
cite  J  in  support  of  this  proposition,  Bloomington  School 
Township,  etc. J  v.  National  School  Furnuhing  Co.,  107 
Ind,  43;  Boyd  v.  Mill  Creek  School  Township j  114  lad, 
210;  Honey  Creek  School  Tpwnship  v,  Barnes ^  119  Ind, 
213;  Litten  v.  Wright,  etc.,  1  Ind,  App,  92. 

We  heartily  concur  in  the  principles  enunciated  in 
those  cases,  but  whatever  our  conclusion  might  be  rela- 
tive thereto^  as  applied  to  this  case^  it  will  suffice  for  the 
present  to  say  that  under  the  decisions  of  the  Supreme 
Court,  although  the  exact  question  here  presented  does 
not  seem  to  have  been  considered,  the  liability  of  the 
school  township  for  damages  on  account  of  the  breach  of 
such  executory  contract  ou  the  part  of  the  trustee  has 
been  recognized.  School  Town  of  Milford  v.  Powner, 
126  Ind.  528;  Reubelt  v.  School  Tovm  of  NoblesviUe,  106 
Ind.  478. 

It  is  also  insisted  that  the  contract  was  invalid  because 
it  was  merely  verbal,  and  should  have  been  reduced  to 
writing.  No  authority,  however,  has  been  cited  w^iich 
supports  this  proposition.  The  statute,  so  far  as  our  at- 
tention  has  been  called  thereto,  does  not  so  provide. 
Sections  4444  and  5993,  R,  S,  1881, 

In  Fairplay  School  Towiwhip  v.  O'Neal,  127  Ind,  95, 
Judge  Elliott,  in  speaking  for  the  Supreme  Court,  says: 
**It  is,  we  may  say  in  passing,  not  altogether  clear  that 
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the  statute  does  not  require  that  all  contracts  shall  be  in 
writing  and  be  recorded,  but  we  do  not  deem  it  necessary 
to  decide  that  question.'' 

The  learned  judge  does  not  cite  any  section  of  the 
statute  or  decision  in  support  of  the  above  dictum,  and 
we  are  not  prepared  to  say  there  is  any  statute  in  force 
that  would  bear  such  construction.  The  writer  not  only 
agrees  with  Judge  Elliott  that  "There  is  much  reason 
for  scrutinizing  with  care  contracts  made  so  far  in  ad- 
vance of  the  opening  of  the  school  year  as  was  that  here 
sued  on,  and  sound  policy  requires  that  the  terms  should 
be  so  definitely  fixed  and  made  known  that  all  interested 
may  have  full  and  reliable  information,"  but  is  also  of 
the  opinion  that  sound  policy  requires  that  the  law  mak- 
ing power  should  prescribe  that  when  the  minds  of  the 
parties  meet  as  to  the  terms  of  such  contract,  the  same 
should  be  reduced  to  writing  and  signed  before  the  school 
corporation  shall  be  held  liable  in  damages  for  the  sub- 
sequent violation  thereof  by  the  officer.  In  the  absence, 
however,  of  such  statutory  provision,  we  are  of  the  opin- 
ion that  the  complaint  states  facts  sufficient  to  withstand 
the  demurrer. 

One  of  the  material  allegations  contained  in  the  com- 
plaint is  in  substance  and  to  the  effect  that  said  appellee 
"held  himself  in  readiness  at  all  times  during  said  school 
year  to  perform  his  said  contract,"  etc. 

The  court  undertook  to  instruct  the  jury  as  to  the  ma- 
terial averments  of  the  complaint,  and,  after  setting 
them  out,  said  to  the  jury  that  if  such  facts  were  proven 
they  should  return  a  verdict  in  his  favor.  It  omits  en- 
tirely any  reference  to  the  allegation  that  the  plaintiff 
was  ready  and  willing  to  perform  his  contract  of  teaching 
the  school.     This  is  a  fatal  defect  in  the  instruction. 

It  was  incumbent  on  appellee  to  prove  the  contract, 
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the  repudiation  thereof  by  appellant,  and  the  perform- 
ance or  readiness  to  perform  the  same  on  his  part. 

An  instruction  which  purports  to  set  out  all  the  ma- 
terial averments  necessary  to  be  proven,  in  order  to  en- 
title the  plaintiff  to  recover^  must  be  correct  and  com- 
plete. Kentucky  and  iTidiana  Bridge  Co.  y,  Eastman ^  7 
Ind.  App.  514,  34  N.  E.  Rep,  835. 

1  There  are  other  errors  in  the  record  to  which  it  is  not 
necessary  to  call  attention,  as  they  may  not  arise  on  an- 
other trial. 

For  error  in  giving  the  instruction  referred  to,  the 
judgment  of  the  court  below  is  reversed,  with  instruc- 
tions to  grant  a  new  trial. 

Gavin^  J.,  did  not  participate  in  this  decision. 
Filed  Nov.  28,  1893* 
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Master  and  B^RVAWT.—Einploifing  a  Minor, — Eules  Qoveniing  Master'* & 
Liab ility . — Cofimplo ije ,  Inco^npete nctf  of.— Injury  by . — Railroad.— 1 1 
one  knowingly  hire  a  minor  and  require  liim  to  perform  dangerous 
service,  in  opposition  to  the  parentis  will,  he  T^ill  be  liable  to  the 
pftreot,  it  injury  befall  such  minor  while  engaged  in  such  service. 
In  such  case  it  ia  not  a  question  of  negligence  that  gives  rise  to  the 
liability,  but  the  wrong  consists  in  opposing  the  will  of  the  parent. 
But  where  such  employment  is  simply  without  the  consent  of  the  pa* 
rent,  not  against  his  express  will,  the  question  of  liability  is  gov- 
erned by  the  general  rules  applicable  to  such  relation,  viz. :  In- 
Btructing  servant  if  unexperienced,  providing  usually  safe  machin- 
ery, tools,  and  place  to  work,  and  competent  and  skillful  fellow- 
servants;  and  in  case  of  an  injury  resulting  from  the  incompetency 
of  a  fellow-servant,  damages  can  not  be  recovered  where  it  ia  not 
affirmatively  shown  that  the  injured  party  had  no  knowledge  of 
such  incompetency. 
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From  the  Clinton  Circuit  Court. 

S.  0.  Bayles8  and  G.  G,  Guenther,  for  appellant. 
M.  Bristow  and  /.  T.  Hoekmany  for  appellee. 

LoTZ,  J. — ^The  appellee's  minor  son  was  killed  while 
in  the  employ  of  the  appellant  as  a  night  switchman. 
This  action  was  brought  to  recover  damages  for  the  loss 
of  his  services  during  his  minority.  The  complaint  pro- 
ceeded upon  the  theory  that  the  son  had  been  employed 
by  the  appellant  in  a  dangerous  and  hazardous  service, 
without  the  consent  of  the  appellee;  that  he  was  inexpe- 
rienced, and  appellant  failed  to  give  him  proper  instruc- 
tions, and  that  the  son's  death  resulted  from  the  unskill- 
ful and  negligent  conduct  of  the  engineer  in  charge  of 
the  engine.  There  was  a  trial  by  jury  and  a  special  ver- 
dict returned. 

Several  errors  are  assigned,  but  the  only  ones  dis- 
cussed by  appellant  are  that  the  court  erred  in  overruling 
the  motion  for  judgment  in  favor  of  the  appellant  on  the 
special  verdict  and  in  overruling  the  motion  for  a  new 
trial.     The  special  verdict  is  as  follows: 

''First.  We  find  that  the  defendant  is  a  corporation 
duly  organized  under  the  laws  of  the  State  of  Indiana,  and 
as  such  corporation  is  now,  and  has  been,  for  more  than 
two  years  last  past,  conducting  and  managing  a  general 
railroad  business  between  the  cities  of  Toledo,  Ohio,  and 
St.  Louis,  Missouri,  and  controlling  and  operating  loco- 
motive engines,  cars,  and  other  property  upon  the  de- 
fendant's said  railroad. 

''Second.  That  the  railroad  track  of  defendant  passes 
through  the  county  of  Clinton  and  State  of  Indiana. 

"Third.  That  as  a  part  of  said  railway  of  defendant 
and  its  appurtenances  thereunto  belonging,  the  defend- 
ant has  maintained  for  more  than  two  years  last  past,  in 
and  adjacent  to  the  city  of  Frankfort,  in   said  Clinton 
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county^  a  large  yard  covered  with  switches  (side  tracks), 
which  are  used  by  the  defendant  for  standing  ears  and 
general  switching  purposes,  upon  which  tracks  trains 
are  made  up  by  the  defendant  preparatory  to  their  being 
transported  over  the  defendant's  said  railroad^  both  east 
and  west,  from  said  yard. 

''Fourth.  That  at  and  in  said  yard,  and  for  the  pur- 
pose of  conducting  the  business  thereof,  the  defendant 
employed  locomotive  engines  propelled  by  steam,  and 
crews  of  employes,  one  of  which  crews,  for  naore  than 
two  years  last  past,  has  attended  to  such  duties  of  switch- 
ing from  the  hour  of  six  o'clock  in  the  evening  until  six 
o'clock  the  next  morning,  at  which  time  another  crew 
takes  charge  of  such  switching  work, 

**Fifth.  That  the  said  city  of  Frankfort  is,  and  has 
been  for  more  than  two  years  last  past,  a  division  point 
iu  the  defendant's  said  railway  system j  and  at  the  afore- 
said yards  all  freight  trains  are  rearranged  before  being 
transported  over  the  defendant's  said  railway,  both  east 
and  west  from  said  Frankfort  and  from  said  yards, 

'^Sixth.  That  to  do  said  service  of  said  night  switch- 
ing in  said  yard,  it  required  the  services  of  the  said  night 
crew  the  entire  night,  and  until  six  o'clock  of  the  follow- 
ing morning,  to  get  tlie  said  freight  trains  ready  to  move. 

'"Seventh.  That  the  work  of  switching  during  the 
night  time,  and  the  making  up  of  trains  during  that 
time,  was,  from  April  2d  to  May  7th,  1891,  dangerous 
to  the  persons  of  the  said  night  crew,  and  required  skilled 
and  experienced  persons  to  operate  the  locomotives,  and 
shift  and  switch  the  cars  in  said  yard, 

''Eighth.  That  from  April  2d  to  May  7th,  1891,  in 
said  yard  of  the  defendant,  and  at  the  switches  and  side 
tracks  in  said  yard  adjacent  to  said  defendant's  railroad 
trauk,  no  lights  were  kept  to  aid  said  night  crew  in  their 
said  work  of  switchingj  except  the  small  lanterns  carried 
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..1^  ^uguged  in  said  work  and  the  headlight 

4*      "liiit  ^aid  work  of  night  switching  during 

,     i>;  aforesaid  was  also  hazardous  and  danger- 

^,.* — liidt  by  reason  of  the  short  runs  made  each 

(     iiioiging  the  situaiion  of  the  cars,  the  sudden 

-*,,•  ♦   ^  Mid  stopping  of  the  locomotive  and  cars  attached, 

,     ,1*9  ctiused  by  the  coming  together,   the  coiji?tant 

i^,,.ug  and  uncoupling  of  the  cars,  requiring  a  switcli- 
i^.i  'jtich  time  to  go  between  the  carg,  the  necessity  of 
*naw*iHueti  having  to  ride  upon  the  tops  of  the  cars  much 
t  !tK*  time  during  switching,  all  of  which  rendered  the 
vunuoytucut  and  duties  of  night  switchmen  particularly 
h*tiardoUfl  and  dangerous,  and  especially  so  to  employes 
ai  immature  years  and  inexperience  in  this  class  of  labor. 

-Tt^ntlu  That  on  April  2d,  1891,  the  defendant,  with- 
^»ut  the  consent  of  the  plaintiff,  employed  one  Charles  C, 
'Irimble,  a  son  of  the  plaintiff,  to  serve  in  said  yard  of 
dt^tt^ndaut,  in  the  capacity  of  night  switchman;  that  at 
tlie  time  of  said  employment  of  plaintiff's  sun  by  de- 
temlant,  said  Charles  entered  the  service  of  said  defend- 
unt  and  continued  in  said  i^ervice  until  the  day  of  his 
doalh,  to  wit:    May  7th,  1891, 

*' Eleventh.  That  said  Charles,  pursuant  to  the  terms 
of  said  employment,  went  on  duty  as  such  night  switch- 
maUj  with  said  night  crew,  at  six  o'clock  in  the  evening 
ul  each  day,  served  during  the  entire  night  at  such  work 
uirttl  six  o'clock  the  next  morning,  except  the  morning 
uf  May  7th,  1891.  That  under  said  employment,  and  as 
a  part  of  the  duty  of  said  Charles,  he  did,  during  said 
employment  in  the  nighttime,  couple  and  uncouple  cars, 
open  and  close  switches,  and  was  compelled,  in  the 
proper  discharge  of  his  duties  at  such  times,  to  ride  upon 
the  tops  of  the  cars;  that  during  the  time  of  such  em- 
ployment, and  while  said  Charles  was  on  duty  at  said 
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work  J  said  cars  were  shifted  and  changed  from  place  to 
place  by  means  of  a  locomotive  engine  propelled  by 
steam. 

**lVelfth.  That  said  Charles,  at  the  time  of  said  em- 
ployment by  defendant,  way  nineteen  years  of  age,  had 
never  served  in  the  capacity  of  s  witch  man  ^  and  was 
wholly  inexperienced  to  do  such  duties  incumbent  upon 
him  in  such  service,  with  safety  to  his  person.  That  at 
the  time  said  Cliarles  entered  the  service  of  the  defend- 
ant as  aforesaid,  the  defendant  had  knowledge  of  his 
youth  and  inexperience  to  perform  the  duties  attending 
the  service  of  night  switchman,  but  at  the  time  of  said 
employment  the  defendant  failed  to  instruct  said  Charles 
of  the  dangers  attending  such  service,  and  failed  to  give 
him  the  necessary  instructions  as  to  how  to  avoid  the 
dangers  attending  the  same. 

'Thirteenth.  That  on  the  evening  of  May  6th,  1891, 
said  Charles  went  on  duty  in  said  service  as  switchman, 
to  serve  until  six  o'clock  of  the  morning  of  the  7tli  day 
of  May.  That  the  night  switching  crew  on  duty  on  said 
uight  consisted  of  George  Beech,  engineer;  Alfred  Alli- 
son, fireman;  George  V.  Keefer  and  said  Charles  C.  Trim- 
ble, switchmen.  That  the  switching  locomotive  engine 
used  by  said  crew  on  said  night,  and  until  the  following 
morning  at  five  o'clock,  was  known  as  engine  No.  94. 
Till 9  engine  was  at  said  time  owned  and  operated  by  the 
defendant.  It  was  formerly  a  narrow  gauge  engine,  and 
had  been  widened  to  standard  gauge  prior  to  said  night. 
That  said  engine  was  of  low  build^  the  cylinder  cock  be- 
ing about  three  to  five  inches  above  the  tops  of  the  rails. 

''Fourteenth,    That  about  five  o'clock  of  the  morning 

of  said  May  7th,  it  became  necessary  in  the  line  of  duty 

for  said  crew  to  move  five  freight  cars  from  said  yard  of 

defendant  to  the  *^house  switch"  of  defendant  in   said 

Vol,  8—22 
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city;  that  said  switching  engine,  with  said  engineer 
Beech  in  charge,  was  fronting  to  the  east,  and  pushed 
said  cars  from  the  yard  east,  toward  the  said  house 
switch. 

'* Fifteenth.  That  when  said  engine  and  cars  were 
moving  toward  said  house  switch,  said  Charles  and  the 
associate  switchman  were  riding  upon  the  top  of  the  east 
end  of  the  fifth  freight  car.  When  the  front  car  was  within, 
about  (200)  two  hundred  yards  of  the  house  switch,  the 
engineer,  Beech,  was  signaled  to  slacken  up  for  the 
switch;  at  or  about  the  time  said  signal  was  given  to  the 
engineer,  said  Charles,  who  was  standing  about  the  cen- 
ter of  the  last  or  fifth  car,  started  to  go  to  the  east  end  of 
the  car,  where  the  ladder  was,  for  the  purpose  of  going 
down  to  throw  the  house  switch;  that  when  he  was  near 
the  end  of  said  car,  the  engineer  unnecessarily  reversed 
said  engine  and  caused  said  engine  and  cars  to  stop  with 
such  suddenness  that  said  Charles,  by  reason  thereof, 
was  thrown  forward  over  the  end  of  the  car  upon  the 
track  below,  with  his  head  and  upper  part  of  the  body 
resting  on  the  south  side  of  the  south  rail  of  said  track, 
and,  with  his  legs  over  and  upon  said  south  rail  of  said 
track;  that  at  the  time  said  Charles  fell  as  aforesaid,  said 
engine  and  cars  were  moving  toward  where  said  Charles 
was  lying;  that  said  Charles  was  caught  under  the 
wheels  of  said  car  and  one  leg  crushed  below  the  knee, 
while  the  other  foot  was  also  crushed;  that  all  of  said 
cars,  including  the  engine,  passed  over  said  Charles. 

''Sixteenth.  That  when  said  Charles  fell,  and  was 
lying  with  his  head  and  upper  part  of  his  body  at  nearly 
right  angles  with  said  track,  he  was  on  the  engineer's  or 
right  side  of  the  track,  and  could  have  been  seen  by  said 
engineer;  that  said  engineer  carelessly  permitted  said 
engine  and  cylinder  cock  to  pass  over  and  crush  his 
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bufly\  which  could  have  been  avoided  had  the  said  Beech 
been  attending  to  his  duty. 

'* Seventeenth.  That  j^aid  Charles  died  from  the  effects 
o!  the  injuries  received  as  aforesaid,  on  the  7th  day  of 
May,  1891,  at  12:30  o'clock  p.  m, 

** Eighteenth.  We  further  find  that  said  Charles  was 
in  the  employment  of  the  defendant  at  the  time  he  re- 
ceived said  injuries,  was  in  the  line  of  his  duty  as  as- 
signed him  by  the  defendant,  and  that  in  assisting  to 
transfer  said  freight  cars  he  was  doing  the  same  under 
the  direction  of  tlie  defendant. 

*' Nineteenth,  That  the  plaintiff  was  never  present 
about  the  defendant's  track  or  yard  when  the  said  Charles 
was  on  duty  as  night  switchman. 

''Twentieth.  We  further  find  that  the  death  of  said 
Charles  was  caused  by  the  cars  and  cylinder  cock  of  the 
engine  of  defendant  passing  over  his  body,  mangling  and 
bruising  the  same. 

*^Twenty-first.  We  further  find  that  said  Beech  was 
not  regularly  employed  by  the  defendant  as  an  engineer; 
li either  was  he  sufficiently  skilled  or  competent  to  act  in 
the  capacity  of  engineer,  or  to  have  the  management  of 
said  locomotive  engine,  all  of  which  facts  of  incompe- 
tency and  unskill fulness  were  known  to  the  defendant  at 
the  time  of  the  accident,  and  prior  thereto;  that  said 
Beech  w^as,  from  April  2  to  May  7,  1S91,  upon  the  pay- 
roll of  the  defendant  as  ''day  hostler/'  and  not  as  an 
engineer,  and  at  the  time  of  said  accident,  and  w^hen  and 
before  said  Beech  was  assigned  to  duty  upon  said  switch- 
ing engine  No.  94,  the  defendant  had  notice  that  the  said 
Beech  was  an  incompetent  and  unskilled  engineer. 

''Twenty-second,  *  We  further  find  that  engineer  Beech 
w^as  well  acquainted  and  familiar  w^ith  the  switches  and 
^aid  tracks  of  the  defendant  in  and  adjacent  to  the  city 
of  Frankfort,  in  said  county,  on   the  17th  day  of  May, 
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1891.  We  also  find  that  it  was  unnecessary,  in  the 
switching  of  said  five  cars  and  placing  the  same  in  the 
house  switch,  that  said  engineer  Beech  should  check  said 
engine  and  cars  so  suddenly  at  the  time  said  Charles  was 
thrown  from  the  car  as  aforesaid;  that  when  said  engin- 
eer Beech  received  said  signal  to  stop  said  engine  and 
cars,  the  front  freight  car  was  230  yards  west  of  said 
house  switch,  and  said  engine  and  cars  could  have 
been  stopped  before  reaching  said  switch  without  any 
sudden  checking  of  said  engine  and  cars.  We  further 
find  that  at  the  time  said  Beech  checked  said  engine  and 
cars  for  entering  said  house  switch,  said  Beech  did  not 
sound  the  whistle  of  said  engine  nor  give  any  warning  to 
said  Charles. 

'*Twenty-third.  We  further  find  that  the  death  of  said 
Charles,  as  aforesaid,  was  caused  through  the  incompe- 
tency and  unskillfulness  of  said  engineer  Beech,  and  that 
the  defendant  showed  a  want  of  care  and  diligence  in 
putting  said  Beech  in  charge  of  said  engine  No.  94  on 
the  night  of  May  the  6th,  and  on  the  morning  of  May  7, 
1891,  for  the  purpose  of  doing  the  switching  as  afore- 
said. 

"Twenty-fourth.  We  further  find  that  said  Charles  C. 
Trimble  was  nineteen  years  old  on  the  first  day  of  Janu- 
ary, 1891,  and  that  at  the  time  of  his  death  as  aforesaid, 
was  nineteen  years,  four  months  and  six  days  old. 

''Twenty-fifth.  That  said  Charles,  at  the  time  of  said 
employment  and  at  the  time  of  his  death,  was  living  in 
plaintiff's  family  as  a  member  thereof,  and  had  never 
been  emancipated  by  plaintiff. 

''Twenty-sixth.  That  said  Charles,  at  the  time  of  said 
employment,  and  of  the  accident  aforesaid,  and  for  seven 
years  prior  thereto,  was  able-bodied  and  capable  of  earn- 
ing and  did  earn  wages,  and  was,  at  the  time  of  said  ac- 
cident, earning  two  dollars  ($2.00)  per  day. 
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'^Twenty-seventh.  We  further  find  that  the  value  of 
the  services  of  said  Charles,  from  the  .time  of  his  death  to 
the  time  when  the  said  Charles  would  have  attained  the 
age  of  twenty-one  years,  less  the  cost  of  his  maintenance 
during  said  term,  is  the  sum  of  eleven  hundred  dollars. 

**If,  upon  the  foregoing  fact,  the  law  be  with  the 
plaintiff,  we  find  for  the  plaintiff  and  assess  his  damages 
at  eight  hundred  dollars.  If,  upon  the  foregoing  facts, 
the  law  be  with  the  defendant,  we  find  for  the  defend- 
ant." 

Several  causes  of  action  are  alleged  in  the  complaint: 

First.  That  the  minor  son  was  employed  and  set  to 
work  in  a  dangerous  service,  without  appellee's  consent. 

Second.  That  the  son  was  inexperienced,  and  that  the 
appellant  failed  to  give  him  proper  instructions  so  that 
he  might  avoid  injury. 

Third.  That  the  appellant  knowingly  employed  an 
unskillful  and  incompetent  engineer,  which  (act  was  un- 
known to  the  deceased. 

If  either  one  of  these  causes  be  found  by  the  special 
verdict,  the  appellee  is  entitled  to  a  recovery. .  The 
father  is  entitled  to  the  services  and  society  of  his  child 
until  he  reaches  his  majority.  Whoever  deprives  the 
father  of  the  child's  services  against  his  will  must  re- 
spond in  damages.     Rogers  v.  Smith,  17  Ind.  323. 

If  one  knowingly  hire  a  minor  and  require  him  to  per- 
form dangerous  service  in  opposition  to  the  parent's  will, 
he  will  be  liable  to  the  parent  if  injury  befall  such 
minor  while  engaged  in  such  service.  In  such  a  case  it 
is  not  a  question  of  negligence  that  gives  rise  to  the 
liability,  but  the  wrong  consists  in  opposing  the  will  of 
the  parent.  Grand  Rapids ,  etc,  R,  R,  Co,  v.  Showers , 
71  Ind.  451  (454);  Ft,  Wayne,  etc.,  R.  W.  Co,  v.  Beyerle, 
110  Ind.  100. 

The  mere  fact  that  a  minor  is  employed  without  the 


342        APPELLATE  COURT  OF  INDIANA, 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad  Company  v.  Trimble. 

,   ■  1 _ 

consent  of  the  parent  will  not  make  the  employer  liable 
in  case  injury  befall  him.  There  is  a  difference  between 
the  want  of  consent  and  active  opposition  to  the  parent's 
will.  In  the  last  instance,  the  injury  proximately  re- 
sults from  opposing  the  parent's  will,  while  in  the  other 
instance  the  employment  itself  may  not  be  wrongful, 
and  if  injury  befall  the  minor,  it  can  not  be  said  that  the 
injury  proximately  results  from  the  employment.  In  a 
special  finding  or  verdict,  every  fact  necessary  to  the 
plaintiff's  recovery  must  be  found,  or  the  judgment  must 
be  for  the  defendant.  The  want  of  consent  may  give 
rise  to  the  presumption  that  the  employment  was  against 
the  will  of  the  parent,  but  such  presumption  is  not  con- 
clusive, nor  is  it  an  ultimate  fact  upon  which  the  right 
of  recovery  rests.  Something  more  must  concur  to  make 
the  employer  liable.  He  must  have  failed  to  instruct 
him  if  he  was  inexperienced,  or  failed  in  the  discharge 
of  some  of  the  master's  duties,  such  as  providing  him 
with  reasonably  safe  machinery,  tools,  places  to  work  and 
competent,  and  skillful  fellow-servants.  Pennsylvania 
Co,  \.  Long,  94  Ind.  250  (254). 

The  special  verdict  here  finds  that  the  deceased  was 
employed  without  the  consent  of  the  appellee,  but  does 
not  show  that  the  employment  was  in  opposition  to  his 
expressed  will.  In  this  respect  it  is  insuflBcient  to  sup- 
port a  recovery. 

As  to  the  second  cause,  the  finding  is  that  the  deceased 
was  inexperienced,  and  that  the  appellant  failed  to  in- 
struct him,  but  there  is  the  further  finding  that  the  de- 
ceased was  more  than  nineteen  years  of  age,  and  had 
worked  as  night  switchman  for  more  than  a  month  at 
the  time  he  met  his  death. 

The  services  which  he  was  required  to  perform  were 
specially  hazardous,  and  their  dangers  were  as  well 
known  to  him  as  any  one.     Minors  are  ordinarily  held 
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to  assume  the  risks  of  the  employment  in  which  they  are 
engaged  and  which  are  open  and  obvious  to  them.  Bus- 
well  Personal  Injuries,  section  204;  Levey  v.  Bigelow,  6 
Ind.  App.  677,  34  N.  E.  Rep.  128,  and  cases  there  cited. 

As  to  the  third  cause,  the  finding  is  that  the  appellant 
directed  Beech  to  perform  the  duties  of  engineer,  know- 
ing that  he  was  incompetent;  but  there  is  no  finding 
that  the  deceased  did  not  know  of  his  incompetency.  If 
he  knew  of  his  incompetency  and  entered  or  continued 
in  the  service  with  such  knowledge,  he  assumed  the  risk 
attending  such  incompetency.  In  order  to  sustain  an 
action  for  an  injury  resulting  from  the  negligence  or  in- 
competency of  a  coemploye,  the  plaintiff  must  prove  that 
at  the  time  the  injury  occurred  he  had,  or  that  his  de- 
cedent had,  no  knowledge  of  the  incompetency  or  negli- 
gence of  the  fellow-servant,  or  facts  from  which  the  want 
of  such  knowledge  maybe  inferred.  Lake  Shore  y  etc., 
R.  W.  Co.  V.  Stupak,  108  Ind.  1  (4). 

The  want  of  such  knowledge  must  be  affirmatively 
shown.  There  are  no  facts  found  by  the  special  verdict 
from  which  such  want  of  knowledge  affirmatively  ap- 
pears. There  is  a  marked  difference  with  reference  to 
the  duties  of  the  court  in  dealing  with  a  special  and  a 
general  verdict  in  actions  for  negligence.  Negligence 
being  usually  a  mixed  question  of  law  and  fact,  a  gen- 
eral verdict  may  cover  questions  of  both  law  and  fact. 
Not  so  with  a  special  verdict.  It  is  the  duty  of  the  court 
to  declare  the  law  on  a  special  verdict,  and  in  such  cases 
the  jury  have  no  concern  with  the  law.  The  special  ver- 
dict above  set  out  fails  to  find  sufficient  facts  upon  which 
the  judgment  can  find  support. 

Judgment  reversed,  at  cost  of  appellee,  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial. 

Filed  Nov.  28, 1893. 
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No.  955. 
Baldwin  v.  Runyan. 

EviDBNCB. — Objection  tOy  When  Properly  Made. — An  objection  to  evi- 
dence on  the  groand  that  it  is  incompetent,  immaterial  and  irrele- 
vant, is  insufficient.  The  reason  why  it  is  incompetent,  etc.,  should 
be  stated. 

Justice  of  the  Peace. — When  Acting  as  Collecting  Agent  Does  not  De- 
prive Justice  of  Jurisdiction. — Collateral  Attack. — Presumption. — 
Waiver. — Where  a  justice  of  the  peace  sits  in  judgment  on  the  trial 
of  a  case  based  on  account,  the  accounts  having  been,  previous  to 
bringing  suit,  placed  in  the  hands  of  the  justice  for  collection,  the 
previous  action  of  the  justice  as  a  collection  agent  of  the  subject- 
matter  of  the  suit  did  not  disqualify  the  justice  to  the  extent  of  de- 
priving him  of  jurisdiction,  and  a  judgment  rendered  by  the  justice 
under  such  circumstances  is  not  void  and  subject  to  collateral  at- 
tack^ except  the  disqualification  is  made  to  appear  on  the  face  of  the 
record,  or  unless  it  was  not  known  when  it  occurred ;  and  it  will  be 
presumed  that  the  parties  had  knowledge  of  any  such  disqualifica- 
tion until  the  contrary  is  made  to  appear  affirmatively.  Such  dis- 
qualification may  be  waived,  and  would  be  waived  unless  disclosed 
at  the  earliest  opportunity. 

Same.— 4pp«ai  from,  How  Tried. — Jurisdiction  on  Appeal. — How  De- 
termined.— Where  a  case  is  appealed  to  the  circuit  court,  from  a  jus- 
tice of  the  peace,  the  cause  is  tried  de  novo,  and  the  circuit  court 
only  inquires  into  the  jurisdiction  of  the  justice  for  the  purpose  of 
deciding  whether  it  has  itself  jurisdiction,  and  when  it  has  so  found, 
it  tries  and  disposes  of  the  case  as  an  original  action. 

Dissenting  opinion  by  Ross,  J. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul  and  M.  W.  Bruner,  for  appellant. 
B.  Crane  and  A.  B.  Anderson,  for  appellee. 

Reinhard,  J. — This  action  was  on  an  account  by  the 
appellee  against  the  appellant,  and  was  commenced  be- 
fore a  justice  of  the  peace,  after  which  it  was  appealed  to 
the  circuit  court,  where  there  was  a  recovery  by  the  ap- 
pellee. 

But  two  questions  arise  in  the  case.     The  first  of  these 
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is  an  alleged  error  of  the  trial  court  in  admitting  in  evi- 
dence, over  appellant's  objection,  what  purports  to  be  an 
account  or  settlement  sheet,  showing  the  amount  due 
from  appellant  to  the  appellee.  The  grounds  of  objection 
stated  in  the  trial  court,  when  the  paper  was  offered,  are 
as  follows:  **The  defendant  objected  to  the  introduction 
of  plaintiS*s  account  now  offered  in  evidence,  on  the 
ground  that  it  is  immaterial j  incompetent,  and  irrelevant; 
that  the  plaintiff  has  no  right  to  introduce,  to  prove  an 
account  or  any  issue  in  the  case,  not  competent  for  any 
purpose.'' 

We  do  not  think  any  valid  objection  is  pointed  out  to 
the  introduction  of  the  paper.  The  mere  fact  that  it  wa^ 
"an  account''  certainly  falls  short  of  rendering  it  im* 
proper  evidence,  for  it  may  have  been  made  by  both 
parties  in  a  settlement  had  between  them,  and  this  is  the 
contention  of  appellee's  counsel.  Nor  is  it  sufficient  to 
bai^e  the  objection  upon  the  ground  that  the  evidence  is 
'* incompetent,  immaterial ^  and  irrelevant/'  The  objec- 
tion should  state  why  it  is  incompetent,  irrelevant^  or 
immateriaL  Nor  is  it  apparent  that  the  account  was  not 
in  i^isue.  On  the  contrary,  it  was  directly  in  issue.  If 
the  appellant  desired  to  object  to  the  introduction  of  the 
account,  because  the  same  was  prepared  or  written  by  the 
appellee  himself,  and  the  appellant  is  not  bound  by  it, 
he  should  have  made  this  the  basis  of  his  objection. 
Elliott's  App,  Proced.,  section  770,  and  cases  cited. 

We  proceed  to  consider  the  second  alleged  error.  Dur- 
ing the  progress  of  the  trial  in  the  circuit  court,  and  af* 
ter  witnesses  for  both  f?ides  had  been  examined,  one  of 
the  appellant^s  counsel  interposed  the  following  oral  mo* 
tion:  *M  now,  based  upon  the  evidence  of  George  Kun- 
yan  and  Matthew  R.  Scott,  move  the  court  to  strike  this 
case  from  the  record,  on  the  ground  that  the  justice  of 
the  peace  before  whom  it  was  tried  was  an  agent  and  at- 
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torney  of  the  plaintiff  in  the  case,  and  had  the  account 
itself  for  collection  at  ten  per  cent.;  brought  the  suit  be- 
fore himself,  issued  the  summons  to  bring  it  before  him- 
self, and  had  the  trial  before  himself  and  Entered  up  the 
judgment — on  the  grounds  it  was  an  absolute  nullity." 

The  court  overruled  the  motion,  and  the  appellant 
saved  an  exception  to  the  ruling. 

Was  this  error? 

The  evidence  disclosed  the  fact  that  the  account  sued 
on,  or  a  portion  thereof,  had  been,  by  the  appellee,  with 
some  other  accounts,  turned  over  to  the  justice  of  the 
peace  before  whom  this  cause  originated,  for  collection, 
with  the  understanding  that  such  justice  was  to  receive 
a  commission  of  ten  per  cent,  for  all  collections  placed 
in  his  hands  by  said  appellee,  if  made  without  suit;  that 
the  said  justice  attempted  to  collect  the  same  without 
suit,  but  being  unable  to  do  so,  issued  process  thereon 
the  same  as  if  the  account  had  been  left  with  him  for 
suit,  and  subsequently  tried  the  cause. 

Just  at  what  point  of  time  this  supposed  disqualifica- 
tion was  discovered  by  the  appellant,  is  not  made  to  ap- 
pear. We  are  of  the  opinion  that  the  disqualification  of 
the  justice  was  not  such  as  necessarily  deprived  him  of 
jurisdiction,  either  of  the  person  or  of  the  subject-matter. 
The  utmost  that  can  be  made  of  the  fact  that  he  had 
previously  attempted  to  collect  the  claim  is  that  it  might, 
if  a  proper  showing  were  made,  disqualify  him  as  an 
impartial  trier  of  the  case.  It  is,  however,  such  a  dis- 
qualification as  might  be  waived,  and  we  think  it  would 
be  waived,  unless  made  known  at  the  earliest  opportun- 
ity. That  this  was  the  first  opportunity  the  appellant 
had  for  making  the  objection  should  also  be  made  to  ap- 
pear by  the  appellant.  That  an  objection  to  a  trial  judge, 
on  account  of  such  a  disqualification  as  is  here  relied 
upon,  maybe  waived,  if  not  seasonably  made,  we  think 
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is  in  conformity  to  the  spirit  of  our  decisions.  As  stated 
by  Judge  Klliott,  in  his  excellent  work  on  Appellate 
Procedure:  "The  authority  of  the  person  who  assumes 
to  discharge  the  functions  of  a  judge  is  prefcjumed  to  be 
lawful.  This  presumption  applies  to  a  special  judge 
unless  the  record  shows  a  well  founded  objection  to  his 
capacity  to  act  as  judge.  The  later  cases  declare  the 
doctrine  we  have  stated  and  they  rest  on  sound  princi- 
ple, since  it  would  be  unreasonable  to  assume  that  par- 
ties quietly  sat  by  and  permitted  their  cause*  to  be  tried 
by  an  intruder  or  usurper.  *  *  •  ^pj^g  appellate 
tribunal  will  presume  that  the  courts  were  held  at  the 
proper  time  and  place,  and  that  all  was  done  that  the  law 
requires,  to  make  the  holding  of  the  court  regular  and 
legal/'  Elliott's  App.  Proced.,  section  714,  and  cases 
cited. 

This  doctrine  fully  meets  our  approbation.  It  would, 
in  our  judgment,  be  a  dangerous  rule  that  would  permit 
a  party  to  a  judgment  to  assail  it  upon  any  and  all  oc- 
casions, as  void  J  when  the  record  thereof  utterly  fails  to 
disclose  anything  to  impeach  it.  Such  a  practice  would 
render  many  judgments,  regular  upon  the  face  thereof, 
subject  to  collateral  attacks  for  reasons  that  might,  for 
aught  that  appears,  have  been  known  and  disclosed  prior 
to  the  rendition.  If  the  appellant  in  the  present  case  was 
aware  of  the  alleged  disqualification  of  the  justice  at  the 
time  he  tried  the  cause,  it  was  his  imperative  duty  to 
make  it  known,  and  object  to  his  acting  as  judge  in  such 
trial.  He  could  not  be  permitted  to  sit  quietly  by  and 
await  the  result  of  the  trial,  and  then,  in  the  event  of  an 
adverse  decision,  raise  an  objection  to  the  judge  after 
the  rendition  of  the  judgment. 

We  are  bound,  in  the  present  case,  to  presume  that  the 
apj>ellant  had  knowledge  of  the  alleged  disqualification, 
for  everything  must  be  presumed  in  favor  of  the  rulings 
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of  the  court  below,  until  the  error  relied  upon  it*  ma<Je  to 
appear  affirmatively ^  and  this  includes  every  step  acces- 
sary to  establish  such  error. 

We  do  not  think  the  cases  relied  upon  by  appellant ^s 
counsel  support  their  contention. 

The  case  of  Chicago,  etc.,  R.  W.  Co.  v.  SummefSf  113 
lud.  10,  was  a  proceeding  by  a  judgment  plaintiff  to  en- 
force the  payment  of  a  judgment  rendered  by  a  justice  of 
the  peace  for  the  killing  of  animah  by  the  locomotiv^e  of 
a  railroad  coftipany,  under  the  provisions  of  section  4O30, 
R.  S.  1881.  The  answer  in  that  proceeding  showed  not 
only  the  disqualification  of  the  justice  who  rendered  the 
original  judgmentj  by  reason  of  his  having  been  reg- 
ularly employed  and  acting  as  attorney  in  said  ca^ise 
pending  before  himself,  but  also  that  such  disqualifica- 
tion was  made  to  appear  upon  the  trial  of  the  origiiial 
action  by  plea  to  the  jurisdiction  duly  verified  and  filed, 
and  that,  therefore,  the  record  of  the  judgment  souglxtto 
be  enforced  showed  upon  its  face  the  disqualification  glu^ 
incompeteucy  of  the  justice  who  rendered  the  same. 

There  is  a  wide  difference  between  the  character  of  tbe 
judgment  in  the  present  case  and  the  one  disclosed  ^J 
the  record  in  the  case  cited.  In  the  case  in  hand  ,  ^^ 
such  plea  or  other  motion  was  interposed  showing  t*b^* 
the  justice  was  incompetent  for  any  reason  to  try  ^^^ 
cause,  while  in  the  case  cited,  as  we  have  seen,  the  *^^' 
jeetion  was  made  as  soon  as  an  opportunity  was  f  ^^" 
sen  ted. 

In  the  case  of  Waterman  v.  Morgan,  114  Ind.  237>  <y^^ 
of  the  attorneys  in  the  case,  who  assisted  at  the  trial,  '^^^^ 
subsequently  elected  a^  judge  of  the  circuit  court  to  ^^^^' 
ceed  the  judge  who  presided  at  the  trial,  and  after  ^^' 
coming  judge  he  signed  the  bill  of  exceptions.  TJ^i^^^ 
facts  were  all  disclosed   by  the  record*     It  was  held  »    *^ 
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that  case,  that  there  was  no  proper  bill  of  exceptions  in 
tlie  record. 

Again  ^  in  the  case  of  Fechkeimer  w  Washington,  77 
Ind.  366,  it  was  held  that  a  judgment  was  void,  which 
was  rendered  by  one  of  the  attorneys  of  record,  in  such 
judgment,  acting  as  judge,  when  the  statute  required  that 
in  case  of  such  disqualification  the  cause  should  be  trans- 
ferred from  the  common  pleas  court,  in  which  it  waa 
pending,  to  the  docket  of  the  circuit  court* 

It  must  be  borne  in  mind  that  in  the  case  at  bar  the 
justice  had  not  been,  properly  speaking,  acting  attorney 
in  the  case  for  one  of  the  parties,  prior  to  his  assuming 
jurisdiction  of  the  same  as  such  justice.     The  justice, 
upoa  the  theory  of  the  motion,  had,  at  the  moat^  been 
acting  only  as  a  collection  agent,  and  there  is   no  claim 
or  pretense  that  he  was  ever  employed  as  counsel  in  the 
trial  of  the  cause.     While  we  do  not  desire  to  be  under- 
stood as  deciding  that  the  assumption  of  the  duties  of  a 
collecting  agent  may  not  disqualify  one  from   sitting  as 
judge  or  justice  in  the  trial  of  a  cause  in  v^^hich    it  is 
shown  that  the  chose  in  action  forming  the  subject  of  the 
litigation  had  been  in  his  hands   for  collection  as  such 
agent,  we  are  decidedly  of  the  opinion  that  this  fact  will 
not   make  void  a  judgment  rendered  by  such  judge  or 
justice  upon  a  collateral  attack,  unless  the  digqualifica* 
tion  is  raised  and  made  to  appear  on  the  face  of  the  rec- 
ord, or  unless  it  appears  that  it  was  not  known  when,  it 
occurred.     It  is  true  that  this  is  not,  strictly  speaking, 
a  collateral  attack  upon  the  judgment  rendered  by  the 
justice,  yet  the  principle  upon  which  we  must  treat  the 
motion  is  the  same.     If  the  judgment  of  the  justice  was 
not  void  upon  collateral  attack,  it  can  not  be  said  that 
there  was  such  a  want  of  jurisdiction  in  him  as  rendered 
all  the  proceedings  taken  by  him  nugatory  to  such  an 
extent  that  even  the  circuit  court,  where  the  cause  is 
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tried  de  novo,  would  have  no  jurisdiction  on  appeal.  The 
circuit  court  is  not  a  court  of  error,  and  does  not  under- 
take to  review  the  proceedings  before  the  justice.  It  can 
only  inquire  into  the  jurisdiction  of  the  justice  for  the 
purpose  of  deciding  whether  it  has  itself  jurisdiction,  and 
when  it  has  so  found,  it  proceeds  to  try  and  dispose  of 
the  case  as  an  original  action. 

We  find  no  error  for  which  the  judgment  should  be 
reversed. 

Judgment  affirmed. 

Filed  Nov.  28,  1893. 

Dissenting  Opinion. 

Ross,  J. — It  developed,  on  the  trial  of  this  cause  in 
the  Montgomery  Circuit  Court,  that  the  account  sued  on 
was  placed  by  appellee  in  the  hands  of  Mathew  R.  Scott, 
who  was  then  an  acting  justice  of  the  peace  for  Wayne 
township,  in  said  Mpntgomery  county,  as  the  agent  of 
the  appellee,  for  collection,  for  which  services  he  was  to 
receive  a  sum  equal  to  ten  per  cent,  of  the  account;  that 
said  Scott  instituted  this  action  before  himself  as  such 
justice,  and  tried  the  cause  and  entered  judgment  against 
the  appellant.  As  soon  as  these  facts  were  disclosed  on 
the  trial  in  the  circuit  court,  the  appellant,  by  his  coun- 
sel, at  once  moved  the  court  to  dismiss  the  cause  for 
want  of  jurisdiction,  which  motion  was  overruled  by  the 
court,  and  appellant  excepted. 

It  has  been  suggested  by  my  worthy  associate  who 
wrote  the  opinion  of  the  majority,  that  the  appellant 
should  have  pleaded  to  the  jurisdiction,  or  if  not  ac- 
quainted with  the  facts  in  time  to  have  pleaded  them, 
should  have  shown  by  his  motion  to  dismiss  that  that 
was  the  first  opportunity  he  had  for  interposing  his  ob- 
jection to  the  court's  jurisdiction.  It  is  new  to  the  writer 
that  a  party  can,  by  statements  in  a  motion,  either  make 
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or  contradict  a  record,  and  while  it  must  be  conceded 
that  a  party  must  interpose  his  objection  to  the  court's 
jurisdiction  over  his  person  at  the  first  opportunity,  the 
question  of  jurisdiction  of  the  subject-matter  may  be 
raised  at  any  time.  The  record  in  this  case,  until  the 
making  of  the  motion  to  dismiss,  does  not  disclose  in 
any  way  that  said  Scott  was  acting  for  the  appellee  in 
procuring  said  judgment.  When  the  witness  Scott  was 
on  the  stand,  it  then  developed,  for  the  first  time,  that 
while  he  was  acting  as  a  court,  he  was  at  the  same  time 
acting  for  the  appellee  as  his  attorney.  Thereupon  the 
appellant  interposed  his  objection,  and  moved  to  dismiss 
the  cause. 

It  is  against  the  policy  of  the  law  that  any  man  shall 
sit  in  judgment  upon  his  own  case.  That  which  the  law 
forbids  the  principal  to  do  it  will  not  tolerate  on  the  part 
of  his  agent.  Section  1457,  R.  S.  1881,  provides  that  no 
constable  or  justice  of  the  peace  shall  act  as  the  agent  or 
attorney  of  a  party  to  an  action  pending  in  such  justice's 
court. 

While  a  justice  of  the  peace  ordinarily  has  jurisdiction 
of  the  class  of  cases  similar  to  the  one  in  controversy,  he 
can  not  acquire  jurisdiction  either  of  the  subject-matter 
or  of  the  person,  even  of  a  case  falling  within  that  class, 
if  the  law  forbids  it..  His  right  to  jurisdiction  both  of 
the  subject-matter  and  the  person  of  the  defendant  is 
limited,  and  if  he  assumes  to  do  that  which  the  statute 
forbids  in  acquiring  jurisdiction,  his  acts  are  void.  As 
the  Supreme  Court,  in  the  case  of  Chicago,  etc.,  R.  W. 
Co,  V.  Summers,  113  Ind.  10,  says:  *'If  at  the  time 
his  action  against  appellant  was  pending  before  the  first 
justice,  appellee  in  person  had  been  a  qualified  and  act- 
ing justice  of  the  peace,  of  Starke  county,  and  if,  when 
the  change  of  venue  was  granted,  the  action  had  been 
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sent  to  appellee,  as  such  justice,  and  he  had  tried  and  de- 
cided the  case,  and  had  rendered  and  entered  judgment 
therein  in  his  own  favor  and  against  appellant,  no  one 
could  doubt  that  such  judgment  was  wholly  void  and 
could  not  be  enforced;  for  such  a  judgment  would  be  in 
direct  violation  of  the  old  and  well  known  legal  maxim, 
namely,  Nemo  debet  ease  Judex  in  propria  sua  causa /^ 

It  is  affirmatively  shown  by  the  record  that  as  soon  as 
it  developed,  on  the  trial  of  the  cause  in  the  circuit  court, 
that  the  justice  rendering  the  judgment  was  at  that  time 
acting  in  the  dual  position  of  attorney  and  court,  the  ap- 
pellant denied  the  jurisdiction  of  the  court.  It  has  often 
been  asserted  that  a  judgment  is  void  only  when  the  thing 
lacking  or  making  it  void  is  apparent  on  the  face  of  the 
record,  and  again  it  has  been  decided  that  the  enforce- 
ment of  a  judgment  can  not  be  enjoined  except  it  is  void, 
but  such  statements  are  not  absolutely  correct,  for  a 
judgment  may  be  enjoined  which  does  not  on  its  face 
show  that  it  is  void.  I  need  cite  no  authorities  upon 
these  propositions,  because  our  reports  are  full  of  such 
decisions. 

The  judgment  in  this  case  could  have  been  enjoined, 
because  upon  a  showing  of  the  facts  it  would  have  ap- 
peared that  the  court  had  neither  jurisdiction  of  the  sub- 
ject-matter of  the  action  nor  of  the  person  of  the  defend- 
ant. In  fact,  on  the  trial  of  this  cause  in  the  circuit 
court,  it  was  the  duty  of  the  court  to  have  dismissed  the 
cause,  when  the  facts  became  known,  without  any  formal 
motion.  ''Without  even  a  suggestion,  ex  mero  motu,  a 
court  will  set  aside  a  judgment  rendered  without  juris- 
diction.'*    Doctor  y,  Hartman,  74  Ind.  221. 

If  the  justice  of  the  peace  had  no  jurisdiction,  the 
circuit  court  acquired  none  on  appeal.  Snell  v.  Mo- 
han, 38  Ind.  494;  Mays  v.  Dooley,  59  Ind.  287;  Rorion, 


NOVEMBER  TERM,  1893.  353 

Richards,  Administrator,  v.  HoUis. 

V.  Savyyer,  59  Ind.  587;  Brovm  v.  Qohle,  97  Ind.  86.     I 
think  it  was  error  to  overrule  the  motion  to  dismiss,  and 
that  the  judgment  of  the  court  below  should  be  reversed. 
Filed  Nov.  28, 1893. 


No.  794. 

Richards,  Administrator,  v.  Hollis. 

Dkcbdent's  Estatb.— JBiV^  of  Widovs  to  Take  Both  Under  the  Will  and 
the  Law. — If  a  widow  accept  a  bequest,  she  does  not  thereby  forfeit 
her  statutory  allowance  (1500),  where  there  is  nothing  in  the  will 
inconsistent  with  the  widow's  right  to  take  both  the  bequest  and 
the  statutory  allowance. 

From  the  Grant  Circuit  Court. 

J.  A.  Kersey,  for  appellant. 

J.  r.  Strange  and  E.  A,  Huffman^  for  appellee. 

Davis,  C.  J. — ^William  Hollis  departed  this  life  testate 
on  the  15th  of  April,  1891,  leaving  appellee,  who  was 
his  second  wife,  without  children,  surviving  him  as 
widow.  By  the  terms  of  his  will  said  William  Hollis 
devised  to  appellee  five  hundred  dollars  out  of  his  per- 
sonal property,  and  also  one-third  of  his  real  estate  during 
her  natural  life.  After  making  bequests  of  specific  amounts 
to  several  of  his  children  and  grandchildren,  he  devised 
the  residue  of  his  estate,  personal  and  real,  to  his  children 
and  grandchildren.  Aside  from  the  real  estate,  the  per- 
sonal estate,  which  came  into  the  hands  of  appellant  as 
administrator,  amounted  to  $2,446.11.  After  the  pay- 
ment of  debts  and  expenses,  the  amount  remaining  for 
distribution  was  $2,196.60.  On  the  13th  of  May,  1891, 
appellee  filed  her  written  election  to  take  the  lands  de- 
vised to  her,  as  provided  in  section  2505,  R.  S.  1881,  and 
Vol.  8—2^ 
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also  stated  therein  that  she  would  accept  the  * 'property 
bequeathed,  but  in  no  case  shall  the  acceptance  thereof 
preclude  my  rights  to  the  five  hundred  dollars  provided 
for  under  section  2269  of  the  Revised  Statutes  of  1881.'/ 

The  section  last  cited  provides  that  '*the  widow  of  the 
decedent,  whether  he  die  testate  or  intestate,"  shall  have 
five  hundred  dollars,  either  in  personal  property  or  *'iii 
cash  out  of  the  first  moneys  received,"  etc. 

The  court  below  held  that  the  appellee  was  entitled  to 
the  five  hundred  dollars  bequeathed  to  her  in  the  will, 
and  also  to  the  five  hundred  dollars  allowed  a  widow  un- 
der the  statute.  Counsel  for  the  administrator  insist  that 
this  decision  was  wrong,  and  that  having  accepted  the 
five  hundred  dollars  devised  to  her  under  the  will,  she 
has  forfeited  the  statutory  allowance.  Shafer  v.  Shafer, 
Exec,  129  Ind.  394.  In  this  case,  it  should  be  borne  in 
mind,  that  under  the  law  appellee  would  have  taken  one- 
third  of  the  real  estate  for  life,  also  the  five  hundred  dol- 
lars statutory  allowance,  and  also  one- third  of  the  resi- 
due of  the  personal  estate  after  the  payment  of  such 
allowance,  debts,  and  expenses.  Section  2487,  R.  S.  1881. 

The  general  rule  is  that  when  it  clearly  appears  from 
the  will,  either  by  express  statement  or  otherwise,  that 
the  provisions  therein  made  for  the  wife  are  intended  to 
be  in  lieu  of  that  made  by  the  law,  she  must  elect  be- 
tween the  will  and  the  law,  and  can  not  have  the  provi- 
sion made  by  both,  but  this  rule  should  not  have  an  un- 
reasonable, arbitrary,  and  technical  construction  against 
the  widow. 

The  cases  in  which  the  general  rule  has  been  applied 
are  not  in  all  respects  harmonious.  The  diflBculty  lies 
in  determining  whether  a  given  state  of  facts  and  cir- 
cumstances bring  each  particular  case  within  the  rule. 

As  to  the  personal  estate,  there  was  then  no  statute  in 
force  requiring  a  widow  to  elect  whether  she  would  ac- 
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cept  the  provision  made  for  her  in  the  will,  or  claim  her 
rights  under  the  law,  and  if  the  acceptance  of  the  five 
hundred  dollars  given  appellee  under  the  will  is  held  to 
bar  her  right  to  receive  the  statutory  allowance ^  such  re- 
sult must  be  deduced  from  the  principles  of  equity,  and 
because  of  such  manifest  repugnancy  between  that  right 
and  the  will  that  they  could  not  punsibly  stand  together. 
In  this  ease  the  husband,  by  the  will,  did  make  pro* 
visions  for  his  widow,  but  be  did  not  in  terms  declare 
that  such  provisions  should  be  in  lieu  of  her  rights  un- 
der the  law.  The  testator  then  made  specific  provision 
for  his  children  and  grandchild ren,  in  the  way  of  par- 
ticular bequests  for  them  for  different  amounts,  and  eon- 
eluded  by  making  a  general  disposition  of  all  the  reisidue 
of  his  property  to  his  children  and  grandchildren. 

The  circumstances  under  which  this  will  was  made, 
and  the  principles  which  should  control  the  rights  of  the 
parties,  are,  it  seems  to  us,  correctly  enunciated  in  Ship- 
man  V.  Keys  J  Admr,,  127  Ind,  35  3 ,  and  we  quote,  as  ap- 
plicable to  the  question  under  consideration,  the  language 
of  Judge  McBhidk^  as  follows: 

"A  general  disposition  of  all  the  residue  of  his  prop- 
erty by  residuary  devise  or  bequest,  not  purporting  to  be 
ill  lieu  of  sucli  absolute  claim,  is  not  enough,  however , 
to  compel  an  election.  Such  devise  or  bequest  will  be 
construed  as  made  in  view  of  her  absolute  statutory 
rights,  and  subject  thereto,  and  only  operates  on  the 
residue  after  the  payment  of  debts  and  expenses  of  ad- 
ministration, and  the  satisfaction  of  specific  devises, 
legacies  and  rights.  There  is  nothing  in  the  will  in  this 
case  inconsistent  with  the  widow's  claim  to  take  both  the 
statutory  allowance  of  five  luindred  dollars  and  the  pro- 
vision made  for  her  by  the  wilL" 

Judgment  affirm ed^  at  costs  of  appellant. 
Filed  Nov.  28,  1893. 
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No,  1,005. 
PAHEETf,  Administrator,  v.  Palmee,  Abministkatoil 

Hu«BANi>  A*tfD  Wife. —  Wife^a  ^Sepamte.  Eitiate,^  What  Consists  o/.— Not 
uoly  ie  the  prtjperty  actually  act|iiired  by  gilt,  devise,  or  *]eseeat,  pre- 
served tjo  liie  tuanied  woman,  but  also  the  prot'eeds  itt  mich\iTop* 
«srty,  whether  the  nariaral  increaae  or  the  money  procured  by  itssal<" 
or  other  properly  purehaBctl  with  that  money, 

'  *i'rt(,—  rruK|(ft',—(f(/'^— Where  the  Imsband,  with  the  wife's  wnuent. 
nsed  njoney  lielonging^  to  the  wife,  aa  part  of  her  separate  estaiet  in 
buildiog  a  f  anally  reside  nee  ^  and  there  was  nothing  to  mdii-Rte  tliAl 
the  wife  intended  the  money  tis  a  gift,  it  will  K>e  preen med  that,  m 
to  such  iiioney,  the  btiabaiid  is  the  tmst/ee  of  the  wife*  and  the  hus* 
band  or  his  estate  is  liable  to  the  wife  for  such  money. 

Same. — Pfrnonat  Property, — Mtf/htit  itt,  Hmr  Affect ed  btt  Maniafj*,^ 
Govfiriifd  bij  Lfiff^  uf  Hnitb*tnd*ii  IhmiiciL — The  respective  rights  of  lh<? 
husband  and  wife  in  their  personal  proi*erty,  at^qnired  hy  thexn  by 
their  murriagej  are  determined  l>y  the  law  of  the  phiee  of  Ihdt 
marital  do  mi  ft  I,  and  that,  in  the  absence  of  any  contrary  intention, 
is  the  domicil  of  the  husband  at  the  time  of  the  marriage. 

From  tlie  FountaiB  Circuit  Court. 

W.  A.  Tipkm,  0.  6\  Werner.  H.  H.  SUlweU  md  W.  F. 
SHlwell,  for  appellant. 

J.  A.  Lindley  and  0.  P.  Lewis,  for  appellee. 

Gavin,  J.^ — ^The  appellee^  as  administrator  of  tlie  m- 
tate  of  Caroline  Parrett,  deceased,  filed  a  claim  against 
the  estate  of  her  deceased  hiisbaiKL  \¥illiam  Parrett,  for 
her  $500,  and  also  for  additional  sums  received  by  him 
from  her  in  1857. 

There  was  a  trial  and  special  finding  of  facts,  with  fi 
motion  for  new  trial  and  exceptions  to  the  conclusions  of 
law  overruled. 

From  the  facts  founds  it  appears  that  at  the  time  of  hh 
marriage  to  Caroline,  in  1856,  William  Parrett  was  a 
resident  of  Fountain  county >  Indiana,  while  she  was  ii 
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rpfiident  of  the  State  of  Ohio,  where  they  were  Diarried; 
that  Caroline  received,  a.s  the  proceeds  of  the  real  and 
personal  property  owned  by  her  in  the  State  of  Ohio,  the 
sum  of  |2,900,  which  money  was  received  by  her  after 
her  marriage  with  said  William,  and  while  they  were 
both  temporarily  in  the  State  of  Ohio.  Afterwards^  and 
prior  to  1860|  $1,200  of  this  money  was  used  by  her 
husband,  with  her  consent,  in  the  erection  of  a  dwelling 
bouse  upon  his  lands,  to  be  used  as  a  family  residence* 
in  which  both  lived  until  their  deaths  in  1892,  the  hua* 
band  dying  intestate  three  days  before  the  wife*  No  ex- 
pre^ss  agreement  was  made  to  repay  the  money  so  used 
by  William. 

Upon  these  facts  the  court  concluded  that  appellee  was 
eutUled  to  recover  the  $500,  and  also  the  further  sum  of 
|],272. 

The  appellant  insists  that  the  conclusion  as  to  the 
11,272  is  erroneous. 

The  laws  of  Oliio  are  not  before  us,  and  appellant  con- 
tends that  the  common  law  is  presumed  to  be  in  force 
there,  and  that  the  law  of  Ohio  determines  the  right  to 
ihe  money  received  by  Mrs.  Parrett,  because  she  was 
married  in  Ohio  and  received  it  there. 

We  do  not  so  understand  the  rule.  The  respective 
rights  in  their  personal  property,  acquired  by  husband 
and  wife,  by  tlieir  marriage,  are  determined  by  the  law 
of  the  place  of  their  matrimonial  domicil,  and  this,  in 
the  absence  of  any  contrary  intentionj  is  the  domieil  of 
the  husband  at  the  time  of  the  marriage,  which  was  in 
Indiana,  8t*)ry  on  Conflict  of  Laws,  sections  191-199; 
Wharton  on  Conflict  of  Laws,  section  190;  5  Am.  and 
Eng.  Encyc,  of  Law,  868. 

By  her  marriage,  the  wife  acquired  the  domieil  of  the 
jiiisband.     McColkm  v.  \V7dte,  23    Ind.  43;    Jenntu  v. 
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JenmsBj  24  Iiid.  355;  Cooper  y.  Beers,  33  N.  E.  Rep.  61; 
5  Am,  and  Eng,  Encye.  of  Law,  868, 

Appellant  further  contends  that  even  under  the  law  of 
Indiana  in  force  from  1856  to  18G0,  when  the  wife  sold 
her  separate  property  and  received  money  for  it,  the 
money  became  the  property  of  the  husband,  because  il 
was  not  acquired  by  gift^  devise^  or  descent,  but  by  pur* 
chase,  and  wa;^  not  tlie  money  of  the  wife  at  the  time  a! 
her  marriage. 

Section  5116,  R.  S,  1881,  which  was  then  in  force* 
provides  that  *'No  lands  of  any  married  woman  shall  be 
liable  for  the  debts  of  her  husband;  but  such  lands,  aaJ 
the  profits  therefrom,  shall  he  her  separata  property,  as 
fully  as  if  she  were  unmarried:  Provided^  That  saeli 
wife  ^hall  have  uo  power  to  incumber  or  convey  saclx 
lands,  except  by  deed  in  which  her  husband  shall  join," 

By  section  2488,  R.  S.  1881,  in  force  since  1853,  *Tlie 
personal  property  of  the  wife  held  by  her  at  the  time  of 
her  marriage,  or  acquired,  during  coverture,  by  dci^cent, 
devise,  or  gift,  shall  remain  her  own  property  to  the 
same  extent  and  under  the  same  rule^  as  her  real  estate 
so  remains/* 

We  can  not  concur  in  giving  to  these  provisions  tlw 
narrow  construction  claimed  by  couuseL  On  the  cuti- 
trary,  we  are  strongly  of  the  opinion  that  not  only  the  prop- 
erty actually  acquired  by  gift,  devise,  or  descent,  is  pre* 
served  to  the  married  woman,  but  also  the  proceeds  of 
such  property,  whether  the  natural  increase  or  the  money 
produced  by  its  sale,  or  other  property  purchased  with 
that  money.  It  would  be  a  barren  ideality,  indeed,  ta 
hold  that  a  woman  should  have  the  rent,  com  that  grew 
on  her  land,  or  could  own  a  drove  of  hogs  given  her  by 
her  father,  but  if  she  sold  them  the  money  would  be  ln*r 
husband's.  Such  a  holding  would  not  accord  with  the 
spirit  of  later  times. 
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The  case  of  Mahoney  w  Bland ^  AdTnr.^  14  Ind.  176,         ' 
is  relied  upon  by  appellant  in  support  of  his  proposition, 
and  it  does  sustain  it,  but  it  has  been  repudiated  by  later 
cases. 

In  Ireland  v.  Webber^  27  Ind.  256,  it  is  saidi  *'We 
can  not  see  why  property  purchased  with  the  proceeds 
of  the  sale  of  the  wife^s  lands  is  not  as  much  hers  as  that 
purchased  with  the  proceeds  of  the  rents,  issues  and 
profits  therefrom/^  ^'It  is  claimed  that,  inasmuch  as 
the  property  in  controversy  ( having  been  bought  with 
the  proceeds  from  the  sale  of  her  lands)  was  not  held  by 
the  wife  at  the  time  of  her  marriage,  aud  was  not  ac- 
quired  by  her  during  coverture  by  descent,  devise  or  gift, 
it  is  liable  to  attachment  as  the  property  of  the  husband, 
for  the  payment  of  his  debts.     We  think  otherwise, 

'*The  appellant  relies  on  Mahoney  v.  Bland ,  Ad/mr.,  14 
Ind,  176,  for  a  reversal  of  the  judgment  in  the  case  at 
bar.  But  we  do  not  think  that  the  case  can  be  recon- 
ciled with  the  ruling  in  Johnso7i  v,  Runyon,  21  Ind.  115." 

In  Bellows  v,  Rosenthal ,  31  Ind,  116,  it  is  decided  that 
goods  purchased  with  money  which  was  her  separate  es- 
tate, or  the  proceeds  thereof,  were  the  separate  property 
of  the  wife. 

In  Derry  v,  Derry^  98  Ind.  319,  it  is  said  that  a  trust 
results  to  the  wife  where  the  husband  takes  in  his  own 
name  title  to  land  purchased  with  the  ^'proceeds  or  ac- 
cumulations" from  his  wife's  separate  estate  in  his 
hands. 

In  Garner  v.  Graves,  Admr^^  54  Ind.  188,  our  Supreme 
Court  held  that  notes  taken  by  the  husband  in  his  own 
name,  in  payment  for  his  wife's  real  estate,  belonged  in 
equity  to  her,  and  not  to  his  estate. 

Whatever  language  there  may  be  in  Abehire  v.  State j 
ex  reL,  53  Ind.  64,  which  would  seem  in  its  literal  inter- 
pretation to  be  inconsistent  with  these  holdings,  must  be 
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considered  with  reference  to  and  limited  to  the  circum- 
stances of  that  particular  case. 

The  principle  asserted  is  no  new  one.  We  find  it  sup- 
ported by  Story's  Eq.  Jur.,  section  1375,  where  he  is 
speaking  of  the  separate  allowances  to  a  wife  at  common 
law:  "And  if  such  kllowances  are  invested  in  jewels  or 
other  ornaments,  or  property,  the  latter  will  be  entitled 
to  the  same  protection  against  the  husband  and  his  cred- 
itors/' See  also  Liebes  v.  Steifey  (Ar.),  32  Pac.  Rep. 
261;  Knapp  v.  Smith,  27  N.  Y.  277;  Schurman  v.  Mar- 
ley,  29  Ind.  458. 

We  think  the  rule  is  well  expressed  by  the  language 
of  the  court  in  Spooner  v.  ReynoldSy  50  Vt.  437:  **If  a 
married  woman  purchases  personal  property  with  money 
of  her  own,  the  property  thus  purchased  is  as  much  hers 
as  was  the  money  with  which  she  purchased  it." 

It  being  established  that  this  money  was,  in  the  hands 
of  Mrs.  Parrett,  her  separate  property,  and  governed  by 
our  statute,  the  question  then  arises  as  to  whether  or  not 
under  the  facts  stated  there  is  any  liability  upon  the  part 
of  the  husband's  estate  to  account  to  her. 

The  facts  found  are  quite  meager,  but  we  are  compelled 
to  determine  the  correctness  of  the  legal  conclusions  from 
the  facts  stated  alone,  without  their  being  aided  by  in- 
ferences which  might  have  been  fairly  and  with  pro- 
priety drawn  from  the  evidence. 

We  have  here  a  case  where  the  wife's  money  passes 
directly  and  voluntarily  from  her  hands  to  that  of  her 
husband,  with  no  finding  -as  to  whether  a  gift  was  in- 
tended, or  whether  he  received  the  money  simply  as  an 
agent  or  trustee  for  her.  Under  such  circumstances 
what  is  the  presumption  of  the  law? 

It  has  long  been  conceded  to  be  the  law  that  a  woman 
could  bestow  her  separate  property  upon  her  husband  by 
way  of  gift,  unless  prevented  by  some  special  limitation 
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of  her  powers  over  it,  but  courts  of  equity  view  such 
transactions  with  care  and  caution,  and  in  dread  of  un- 
due influence.     Story  Eq.  Jur.,  section  1395. 

''There  is  no  doubt  that  courts  should  narrowly  scruti- 
nize cases  of  alleged  gifts  from  the  wife  to  the  husband.^' 
Hardy  v.  VanHarlingen,  7  0.  St.  208. 

"As  regards  the  corpus  of  the  separate  estate,  no  pre- 
sumption arises  in  favor  of  a  husband  who  has  received 
it.  He  is  prima  facie  a  trustee  for  his  wife,  and  a  gift 
from  her  to  him  will  not  be  inferred  without  clear  evi- 
dence."    2  Lewin  on  Trusts,  *778. 

'*A  simple  payment  by  the  wife  to  the  husband  of  the 
income  of  her  separate  estate  may  be  treated  as  a  gift  to 
him.  *  *  The  receipt  by  him  of  separate  capital  mon- 
eys of  the  wife  stands  on  a  different  footing.  A  transfer 
of  her  separate  property  into  his  name  is  prima  facie  no 
gift.''     Crawley's  Law  of  Husband  and  Wife,  268. 

So  also  in  Eversley  on  Dom.  Rel.  409.  ''She  may 
make  a  gift  of  her  separate  property  to  her  husband  for 
his  own  use,  or  that  of  the  family,  but  the  onus  lies  upon 
the  husband  of  proving  that  a  gift  was  intended,  and 
that  he  has  not  influenced  her  act  and  conduct."  Rich 
V.  Cockell,  9  Ves.  369;  Huglies  v.  Wells,  9  Hare,  749;  Wales 
v.  Newbouldy  9  Mich.  45;  Boyd  v.  De  LaMoniagnie^  73 
N.  Y.  498;  Reeves  Dom.  Rel.  (4th  Ed.),  216,  note;  Mc 
Nally  V.  Weld,  30  Minn.  209;  Green  v.  Carlill,  4  Ch. 
Div.  882;  Jones  v.  Davenport,  44  N.  J.  Eq.  33;  Bergey^s 
Appeal,  60  Pa.  St.  408. 

In  our  own  State  the  holdings  of  the  Supreme  Court 
strongly  support  the  doctrine  announced  above. 

In  HUeman,  Admr.,  v.  Hileman,  85  Ind.  1,  the  ruling 
was  to  the  effect  that  the  presumption  of  law,  under  the 
statute  of  this  State,  is  that  the  separate  property  or 
money  of  a  wife,  which  is  taken  into  the  possession  of 
the  husband,  is  to  be  considered  as  taken  by  him  for  her 
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use  aud  benefit,  until  such  presumption  is  overcome  by 
evidence  that  a  gift  was  intended. 

Judge  Mitchell  says  in  Armdcost,  Admr.^  v.  Lindley, 
Admr.y  116  Ind.  295:  * 'Transactions  between  husband 
and  wife  are  presumably  influenced  by  the  peculiar  rela- 
tion which  exists  between  them,  and  where  a  husband 
obtains  possession  of  the  separate  money  or  property  of 
his  wife,  it  must  appear  from»all  the  circumstances  that 
the  wife  intended  to  make  a  gift  of  it  to  him." 

In  the  case  from  which  we  have  last  quoted,  it  was  de- 
cided that  where  the  notes  for  the  purchase-money  of  her 
land  were  taken,  payable  to  the  husband,  with  the  wife's 
consent,  but  at  his  suggestion,  the  law  would  presume, 
nevertheless,  that  he  thus  took  her  separate  estate  as  her 
trustee,  and  not  for  his  own  benefit. 

In  Denny  v.  Denny y  123  Ind.  240,  the  holding  in  Hile- 
man,  Admr.,  v.  HUeman,  supra,  is  reaffirmed,  and  the 
distinction  between  the  income  and  the  principal  of 
the  fund  is  clearly  drawn.  It  is  there  decided  that 
where  the  husband,  with  the  consent  of  the  wife,  receives 
and  uses  her  separate  income  for  the  benefit  of  the  fam- 
ily, a  gift  will  be  presumed,  but  it  is  said,  '*A  well  es- 
tablished distinction  exists,  however,  when  the  husband 
receives  and  appropriates  the  corpus  or  principal  of  his 
wife's  separate  property.'* 

The  trust  and  confidence  ordinarily  reposed  by  the 
wife  in  the  husband,  her  natural  reliance  and  depend- 
ence upon  him  for  the  management  of  her  business;  the 
fact  that  as  a  rule  the  husband  is  possessed  of  general 
business  experience,  while  the  experience  of  the  wife  is 
usually  limited;  all  these  considerations  sustain  us  in  the 
conclusion  that  where  the  wife  voluntarily  delivers  her 
money  to  the  husband,  the  law  presumes  that  he  takes 
it  as  trustee  for  her,  and  not  as  a  gift,  even  though  there 
be  no  express  promise  to  repay. 
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There  are  some  cases  maintaining  a  different  doctrine, 
but  we  do  not  believe  them  to  be  in  harmony  with  the 
legislation  or  the  judicial  interpretation  of  our  State. 
Nor  is  the  mere  fact  that  the  huband  in  this  case,  with 
her  consent,  used  the  money  in  building  a  family  resi- 
dence on  his  land,  in  itself  sufficient,  as  the  case  comes 
to  us  on  a  special  finding,  to  rebut  and  overthrow  this 
presumption.  This,  taken  in  connection  with  other  cir- 
cumstances, such  as  the  respective  values  of  their  estates, 
failure  to  assert  any  claim  for  a  long  period  of  time,  and 
any  others  which  might  throw  light  on  the  intentions  of 
the  parties,  might  justify  a  trial  court  in  drawing  the 
inference  of  fact  that  a  gift  was  in  truth  intended,  but 
no  such  intention  is  found  by  the  facts  in  this  case,  and 
such  intention  is  an  essential  element  of  appellant's 
case,  and  must  be  specifically  found  before  the  opposite 
presumption  can  be  deemed  overcome. 

There  is,  in  our  judgment,  sufficient  evidence  to  sus- 
tain the  findings.  The  claim  was  not  barred  fey  the 
statute  of  limitations,  which  does  not  run  as  to  dealings 
between  husband  and  wife.  Bamett  v.  HarahbargeVy 
Admr,,  105  Ind.  410. 

The  claim  was  stated  with  sufficient  accuracy  to  enable 
the  appellee  to  recover  on  the  proof  made.  Hileman, 
Admr.y  v.  Hileman,  supra. 

In  presenting  claims  against  estates,  it  is  sufficient  if 
the  statement  shows  the  nature  and  amount  of  the  claim 
with  sufficient  precision  to  bar  another  action,  and  show 
a  prima  facie  right  to  recover.  Lockwoody  Admr,y  v. 
Bobbins,  125  Ind.  398;  Doan  v.  Dow,  35  N.  E.  Rep.  709. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  28, 1893. 
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No.  993. 
The  Western  Union  Telegraph  Company  v.  Cline. 

Telboraph  Company. — Telegram, — Liability  of  Company  for  Mental 
/Suffering  Caitsed  by  Its  Negligence, — A  recovery  may  be  had  for  the 
mental  angaish  and  suffering  caused  by  negligence  in  transmission 
and  delivery  of  a  telegram,  although  no  pecuniarj'  loss  other  than 
the  cost  of  the  message  be  shown. 

.^AME. —  Gist  of  Action, —  Secondary  Evidence, —  Telegram. — Duty  of 
Jury. — In  an  action  against  a  telegraph  company  for  failure  to 
transmit  and  deliver  a  telegram  with  due  diligence,  the  negligence 
in  transmission  and  delivery,  and  not  the  message,  is  the  foundar 
tion  of  the  action ;  and  when  some  evidence  of  the  terms  of  the 
original  message  is  given  without  objection,  the  original  not  be- 
ing in  evidence,  it  is  the  duty  of  the  jury  to  weigh  the  evidence,  such 
as  it  was,  and  the  court  can  not  remove  this  duty  by  instructing 
them  to  return  a  verdict  for  the  defendant. 

From  the  Monroe  Circuit  Court. 

J,  H.  Louden  and  T.  J.  Louden,  for  appellant. 
/.  R,  East  and  R.  G.  Miller,  for  appellee. 

Lotz,  J. — ^This  action  was  commenced  by  the  appellee 
to  recover  damages  for  the  alleged  failure  of  the  appel- 
lant to  transmit  and  deliver  to  appellee,  within  a  reason- 
able time,  a  telegraph  message  sent  by  one  John  Evans, 
of  Spencer,  Ind.,  directed  to  the  appellee,  at  Blooming, 
ton,  Ind. 

The  message  was  in  these  words:  '^Joe  Cline.  Come 
at  once.  Mother  is  dying."  A  demurrer  was  overruled 
to  the  complaint.  This  is  the  first  error  assigned..  An 
examination  of  the  complaint  shows  it  to  be  sufficient  to 
withstand  the  demurrer.  Issues  of  fact  were  joined  and 
tried  by  a  jury,  which  returned  a  verdict  for  appellee  in 
the  sum  of  $125.  A  motion  for  a  new  trial  was  made  by 
appellant,  which  was  overruled.  This  is  the  only  other 
error  assigned. 
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Appellant  insists  that  there  is  a  total  failure  in  the 
evidence  to  show  that  the  appellee  sustained  any  dam- 
ages. It  was  averred,  and  conceded  on  the  trial,  that 
the  person  referred  to  in  the  message  as  dying  was  the 
mother-iii-Iaw  of  the  appellee,  and  there  was  evidence 
tending  to  show  that  if  the  message  had  heen  transmitted 
and  delivered  promptly,  the  appellee  and  the  mem- 
bers of  his  family  might  have  been  present  at  the  time 
of  her  death,  and  that  by  reason  of  the  delay  they  were 
prevented  from  being  present.  It  is  settled  by  the  de- 
cisions in  this  State  that  there  may  be  a  recovery  for 
mental  anguish  and  suffering,  although  no  pectiniary 
loss  other  than  the  cost  of  the  message  be  shown-  Wes- 
tern Union  Teh  Co.  y.  Newkoiise,  6  Ind.  App.  422,  33  N. 
E,  Rep,  800;  Western  Union  Tel  Co.  v.  Eskridge,  7  Ind. 
App,  208,  33,  N.  E,  Rop.  238;  Western  Union  TeL  Co.  v. 
Siraiemeier,  6  Ind.  App.  125,  32  N.  E.  Rep,  871;  iJeese 
V.  Western  Union  TeL  Co,j  123  Ind.  294;  Renihan  v. 
Wright,  125  Ind,  536. 

Counsel  for  appellant  strenuously  insist  that  the  evi- 
dence shows  that  the  message  was  delivered  to  its  agent 
at  Spencer  at  7:35  p,  M.,  and  that  the  agent  informed 
the  sender  that  it  would  have  to  be  sent  by  way  of  In- 
dianapolis and  Louisville,  and  that  the  office  would  close 
at  Bloomington  at  8  p,  m,,  and  that  it  could  not,  in  the 
usual  course  of  business,  transmit  the  message  before  tlie 
closing  hour  of  its  office  at  Bloomington.  If  this  were 
the  undisputed  evidence  in  the  case,  the  position  would 
be  well  taken,  but  we  have  examined  the  evidence  on 
this  point  and  find  it  conflicting.  We  must  decline  to 
weigh  it. 

It  is  next  insisted  that  the  original  message  delivered 
to  appellant's  agent  at  Spencer  was  not  given  in  evi- 
dences nor  was  its  absence  properly  accounted  for.  The 
agent  at  Spencer  to  whom  the  message  was  delivered  was 
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a  witness  for  appellant  on  the  trial,  and  on  his  cross-ex- 
amination he  gave  the  contents  of  the  message  delivered 
to  him,  without  objection.  There  was  also  parol  evidence 
of  the  contents  of  the  message  received  at  Bloomington. 
The  appellant  asked  the  trial  court  to  instruct  the  jury 
that,  as  the  original  message  had  not  been  introduced 
in  evidence,  nor  accounted  for  in  any  way,  it  should 
return  a  verdict  for  the  defendant.  The  court  refused  to 
give  this  instruction,  and  this  refusal  is  one  of  the  causes 
assigned  for  a  new  trial.  The  instruction  asked  pro- 
ceeds upon  the  theory  that  in  the  absence  of  the  original, 
or  properly  accounting  for  it,  there  is  a  total  failure  of 
proof  on  a  material  question,  and  a  recovery  can  not  be 
had.  There  was  some  evidence  of  the  terms  of  the  orig- 
inal message  given  to  the  jury  without  objection.  This 
being  true,  the  court  would  have  no  right  to  direct  a  ver- 
dict for  the  defendant. 

It  was  the  duty  of  the  jury  to  weigh  the  evidence,  such 
as  it  was,  and  the  court  had  no  right  to  take  from  them 
this  duty.  The  best  evidence  should  always  be  produced 
if  possible,  before  secondary  evidence  is  allowed,  but  if 
secondary  evidence  is  given  without  objection,  it  is  to  be  . 
considered  and  weighed  by  the  jury  as  ^ny  other  evi- 
dence. 

The  message  is  not  the  foundation  of  this  action.  The 
failure  to  transmit  and  deliver  within  a  reasonable  time 
is  the  gist  of  the  controversy.  That  a  certain  message 
was  delivered  for  transmission  was  a  substantive  fact 
necessary  to  be  proved,  and  the  rule  is,  that  when  parol 
evidence  is  as  near  the  fact  testified  to  as  the  written, 
then  each  is  primary.  HevdU  v.  StatCj  121  Ind.  245. 
There  is  no  reversible  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Nov.  28,  1893. 
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No.  948. 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad 
Company  v,  Hauck. 

Bailboad. — Duty  to  Keep  Premises  Safe  for  All  Persons  Transactifig 
Business  With  It. — Delivering  and  Receiving  Freight , — A  railroad  com- 
pany, which  is  a  common  carrier  of  goods,  and  by  its  conduct  in- 
vites or  induces  the  public  to  use  its  premises,  such  as  depots  and 
other  places  set  apart  for  receiving  and  discharging  freight,  is  under 
special  obligation  to  keep  such  premises  safe  for  such  use'  for  all 
persons  coming  upon  the  premises  to  transact  business  with  such 
company,  and  among  those  who  are  entitled  to  this  protection  are 
such  persons  as  come  there  for  the  purpose  of  delivering  or  re- 
ceiving freight. 

Sams. — Freight^  Delivering  and  Receiving, — Safe  Premises^  Duty  of  Com- 
pany as  to. — Notice. — Where  a  box  car  had  been  left  on  a  side  track, 
to  be  loaded  with  freight,  and  the  consignee  of  the  car  was  storing 
her  goods  therein  at  the  precise  point  where  she  was  directed  to  use 
it  for  that  purpose,  there  was  an  implied  agreement  that  the  com- 
pany would  protect  her  from  all  approaching  trains,  and  that  she 
should  not  be  molested  or  endangered  in  her  person  or  property  by 
any  act  of  the  company  or  its  servants ;  and,  in  such  case,  the  mere 
fact  that  a  freight  train  had  arrived  and  passed  the  box  car,  on  the 
main  track,  was  no  notice  to  her  that  such  train  would  enter  the 
side  track  and  endanger  her  safety  by  being  pushed  violently 
against  the  car  in  which  she  was  lawfully  engaged  in  her  work  of 
putting  away  her  goods ;  nor  was  it  her  duty,  under  such  circum- 
stances, to  leave  the  car  and  watch  the  movements  of  the  freight 
train. 

Appbllatb  Court  Practice. — Searching  the  Record, — Error  Should  be 
Specifically  Designated. — ^The  appellate  tribunal  will  not  search  the 
record,  for  appellant,  to  find  error  which  is  asserted  to  have  been 
committed.  It  is  his  duty  to  direct  the  court  to  the  place  or  places . 
in  the  record  where  it  is  made  to  appear  that  the  error  was  com- 
mitted. 

From  the  Grant  Circuit  Court. 
S.  0.  Bayless  and  C,  G,  Guenther,  for  appellant. 
W.  Stephenson,  H.  Brownlee  and  H.  J.  Paulua,  for  ap- 
pellee. 

Reinhard,  J. — ^The  appellant  has  assigned  numerous 
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errors,  but  we  shall  notice  such  only  as  are  discussed  in 
the  supersedeas  brief  of  counsel,  which  is  the  only  one 
filed  by  them. 

The  action  was  brought  to  recover  damages  for  a  per- 
sonal injury  sustained  by  the  appellee  through  the  al- 
leged negligence  of  the  appellant  while  appellee  was  load- 
ing some  household  goods  to  be  carried  upon  a  freight  car 
set  apart  to  the  appellee  for  that  purpose  by  the  agents  of 
the  appellant.  It  is  claimed,  in  argument,  on  behalf  of 
appellant,  that  the  special  verdict  of  the  jury,  when 
purged  of  mere  evidentiary  facts  and  legal  conclusions, 
is  insuflScient  to  show  culpable  negligence  on  the  part  of 
appellant  and  freedom  from  contributory  fault  on  the  part 
of  appellee,  and  that  the  court  consequently  erred  in  over- 
ruling the  appellant's  motion  for  judgment  in  its  favor 
upon  the  special  verdict. 

From  the  facts  found,  it  appears,  in  substance,  that 
the  appellant  was,  at  the  time  of  the  alleged  grievances, 
a  common  carrier  of  goods  and  freight,  for  hire,  over  a 
line  of  railroad  operated  by  it,  the  main  track  of  which 
ran  through  the  town  of  Swayzee,  in  Grant  county,  In- 
diana, where  the  appellant  maintained  a  station,  switch 
and  side  track  for  the  use  and  convenience  of  persons  re- 
ceiving and  transporting  freight,  which  station  and  the 
business  connected  therewith  were  under  the  manage- 
ment and  direction  of  a  station  agent  of  the  appellant; 
that  the  side  track  at  the  point  mentioned  branched  ofif 
from  the  main  track,  running  east  and  west  on  the  north 
side  thereof,  running  for  a  distance  of  1,000  feet  or  more, 
where  it  again  joined  the  main  track,  and  was  so  con- 
structed and  arranged  that  the  cars  and  engines  could 
pass  from  the  main  track  over  and  upon  the  side  track 
from  either  the  east  or  west  end  thereof;  that  the  appel- 
lee, who  resided  in  the  town  of  Swayzee,  desired  to  have 
transferred  and  carried  by  the  appellant,  over  the  line  of 
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its  railroad,  from  the  said  town  to  a  point  east  thereof  on 
said  line,  certain  household  goods  and  furniture  belong- 
ing to  her  J  and  for  that  purpose,  on  the  13th  day  of  May, 
1890,  called  upon  the  appellant's  said  station  agent  at 
said  place,  and  informed  him  of  her  desire  to  ship  said 
goods,  and  requested  him  to  have  a  car  placed  ^pon  said 
side  track,  in  which  to  load  such  goods,  which  eaid  agent 
then  agreed  to  do,  and,  on  the   16th  day  of  May,  1890, 
he  caused  to  be  placed  upon  said  side  track,  at  said  town, 
at  a  point  a  short  distance  east  of  the  station  building,  a 
box  car  completely  and  tightly  closed  at  the  sides,  ends, 
bottom  and  top,  with  an  open  (^oorway  on  the  north;  and,  on 
the  evening  of  the  day  last  named,  informed  appellee  of 
the  arrival  of  the  car  and  directed  her  to  place  her  goods 
therein  for  shipmentwithoutany  unnecessary  delay,  where- 
upon, on  the  same  evening,  the  appellee  placed  a  portion 
of  such  goods  in  said  car,  placing  the  remainder  therein 
the  next  day;  that  w4th  the  assistance  of  others  and  with 
her  own  hands,  and  with  the  knowledge  and  consent  of 
such  agent,  she  placed  the  goods  in  said  car  through  the 
open  door  on  the  north  side  thereof;  that  in  order  to  pro- 
tect the  goods  from  injury  and  damage  while  in  transit, 
it   was   necessary  that  many  articles  be  wrapped  with 
cloth,  carpet,  and  other  material,  and  that  the  same  be 
stored  in  proper  position  in  the  car,  and  for  this  purpose, 
and  with  the  knowledge  and  con  sent,  of  the  station  agent, 
she  went  into  the  car  and  began  the  work  of  wrapping 
and  arranging  such  goods;    that  while  appellee  was  in 
said  car  and  so  engaged,  one  of  appellant's  east-bound 
freight  trains  was  drawni  along  and  upon  the  main  track, 
to  or  near  said  station,  and,  after  a  short  stop,  the  agent 
and  employes  of  the  appellant   in   charge  of  such  train 
caused  the  same  to  be  run  at  a  rapid  speed  on   its  way 
east  and  along  and  upon  said  main   track,  passing  the 
Vol,  8—24 
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car  in  which  appellee  was  so  engaged,  until  the  rear  car 
passed  the  east  end  of  the  side  track,  when  its  movement 
was  reversed,  and  it  was  backed  into  and  upon  the  side 
track  westwardly  to  such  a  distance  and  with  such  speed 
and  force  as  that  it  struck  said  car  with  such  violence  as 
to  move  ^t  suddenly  a  distance  of  four  feet  or  more;  that 
when  said  train  so  left  the  station,  going  eastwardly,  and 
when  it  was  so  backed  in  upon  the  side  track,  the  said 
station  agent  knew  that  all  the  goods  of  the  appellee  were 
not  in  said  car  ready  for  shipment,  and  so  believing  and 
knowing,  said  agent  failed  and  neglected  to  so  inform  the 
agents  and  employes  of  th§  appellant  in  charge  of  the 
train;  that  such  train,  after  passing  such  car,  and  before 
it  reached  the  east  end  of  the  side  track,  was  so  far  away 
that  its  movements  could  not  be  and  were  not  heard  by 
the  appellee  in  said  inclosed  box  car,  and  that  the  appel- 
lee had  no  knowledge  that  her  goods  and  car  were  to  be 
taken  from  the  side  track  by  said  train,  or  that  the  train 
would  be  backed  in  upon  the  side  track,  and  there  was 
no  other  car  or  cars  than  the  one  already  mentioned,  on 
such  side  track  before  and  at  the  time  the  said  train  was 
so  backed  upon  the  same;  that  when  the  train  passed  the 
car  going  east  the  appellee  was  in  the  closed  box  car  en- 
gaged as  aforesaid,  and  was  not  able  to  see  said  train, 
and  was  unable  to  know  its  movements  after  it  passed 
the  car  going  east  and  beyond  her  hearing,  and  that  she, 
having  no  knowledge  that  her  goods  were  to  be  taken  by 
said  train,  or  that  the  same  would  be  run  upon  the  side 
track,  and  knowing  as  she  did  that  the  station  agent 
knew  of  her  being  in  and  about  said  car,  and  that  the 
same  was  not  ready  for  removal,  she  had  reason  to  be- 
lieve, and  in  good  faith  did  believe,  and  so  believing  did 
rely  thereon,  that  said  train,  after  its  movement  beyond 
her  hearing,  had  continued  on  its  way  eastward,  and  so 
believing,  and  being  wholly  ignorant  that  said  train 
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would  be  backod  upon  the  side  track  and  against  said 
car,  thereby  endangering  her  life  and  limb,  she  remained  ^ 
in  said  car  plaeiiig  and  arranging  her  goods  as  aforesaid, 
and  was  so  engaged  when  said  car  was  struck  as  afore- 
said; that  being  in  said  car  without  any  warning  of  the 
approach  of  said  train,  or  of  the  danger  threatening  her, 
she  was,  by  the  said  movement  of  the  car,  caused  by  the 
same  being  violently  struck  by  the  train,  thrown  vio- 
lently out  of  and  from  said  car,  through  said  doorway, 
to  and  upon  the  ground  or  such  obstruction  as  may  have 
been  there,  and  by  such  fall  she  sustained  the  injuries 
complained  of,  which  are  more  minutely  described  in  the 
verdict. 

It  is  further  found,  that  in  order  to  get  into  the  car  the 
appellee  had  placed  a  board  about  ten  feet  long  arid  eight 
inches  wide,  with  one  end  upon  the  ground  and  the  other 
in  the  iron  stirrup  under  the  open  door  of  the  car,  and 
then  placed  a  chair  upon  the  ground  at  the  side  of  such 
board  in  such  position  that  she  could  and  did  climb  upon 
it,  thence  to  the  board  and  into  tije  car;  that  in  taking 
the  train  upon  the  side  track,  the  appelhintor  its  agents 
and  employes  in  charge  of  the  same  gave  no  warning  of 
the  approach  of  said  train,  and  did  not  sound  the  whistle 
or  ring  the  bell  of  the  locomotive;  that  they  did  not  place 
or  have  a  brakeman  or  other  person  at  the  rear  end  of 
said  backing  train  or  at  the  said  car  for  the  purpose  of 
watching  and  controlling  the  approach  of  the  train,  and 
to  make  the  coupling  with  the  car;  that  at  the  time  the 
train  so  struck  said  car  in  which  appellee  was  engaged, 
the  board  and  chair  referred  to  were  in  the  position  as 
above  described,  and  had  been  in  such  position  for  more 
than  fifteen  minutes  prior  thereto,  and  tliat  a  large 
quantity  of  appellee's  carpets,  parcels  of  her  said  house- 
hold goods,  was  then,  and  for  more  than  an  hour  had 
been,  lying  on  the  ground  iu   front  of  f?aid  open  door, 
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and  could  have  been  seen  by  a  brakeman  or  other  em- 
ploye, had  he  been  in  the  position  required;  that  appel- 
lant's station  agent  knew  that  the  appellee  was,  on  the 
evening  of  the  day  of  the  injury,  so  loading  her  goods  in 
said  car;  that  he  knew,  when  said  train  stopped  as  afore- 
said at  said  station,  that  appellee  was  still  loading  her 
goods  in  said  car,  but  that  he  failed  and  neglected  to 
make  any  inquiry  or  effort  to  ascertain  whether  or  not 
appellee  had  completed  the  loading  of  said  car,  as  did 
also  the  agents  and  employes  in  charge  of  said  train,  and 
said  station  agent  failed  and  neglected  to  notify  said  em- 
ployes as  to  the  condition  of  appellee  and  her  said  car, 
or  the  completion  or  otherwise  of  the  loading  of  the  car; 
that  appellee  had  no  knowledge  or  notice  of  the  ap- 
proaching train  so  backed  in  upon  the  said  track,  and 
that  no  means  were  afforded  her  to  learn  or  know  of  its 
approach,  and  that  the  injuries  she  sustained  were  re- 
ceived without  any  fault  or  negligence  on  her  part  con- 
tributing to  the  same. 

Negligence  may  be  defined  to  be  a  violation  of  some 
legal  duty  which  one  person  owes  to  another.  If  the  ap- 
pellant, therefore,  owed  the  appellee  such  duty,  and  failed 
to  perform  the  same,  and  by  reason  of  such  failure  the 
appellee  received  the  injury  complained  of,  there  is  a 
legal  liability,  unless  the  appellee,  by  her  own  negli- 
gence, was  instrumental  in  bringing  about  the  result. 

A  person  engaged  at  some  certain  place  in  some  par- 
ticular business,  trade,  or  occupation  to  which  he  either 
expressly  or  by  implication  invites  others  for  the  purpose 
of  transacting  the  ordinary  business  there,  is  in  duty 
bound  to  keep  such  place  in  a  reasonably  safe  condition 
for  those  so  invited,  and,  failing  to  do  so,  any  such  vis- 
itor sustaining  an  injury  solely  by  reason  of  such  failure 
has  his  right  of  action  against  the  proprietor  for  the 
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damages  s*ustained.     Howe  v.  Ohmari,  7  Ind.  App.  32, 
33  N,  E,  Rep.  406, 

A  railroad  company,  which  is  a  common  carrier  of 
goods  J  and  by  its  conduct  invites  or  induces  the  public 
to  use  its  premises,  such  as  depots  and  other  places  sot 
apart  for  receiving  and  discharging  freight,  is  under 
special  obligation  to  keep  such  premises  safe  for  auch 
use  for  all  persons  coming  upon  the  premisses  to  transact 
business  with  such  company,  and  among  those  who  are 
entitled  to  this  protection  are  such  peraous  as  come  there 
for  the  purpose  of  delivering  or  receiving  freight,  Sheh 
hyvilU,  etc.,  R.  R.  Co,  v,  Lewark,  4  Ind,  471;  Newsonv, 
New  York  Central  R.  R.  Co,,  29  N,  Y,  383;  Siinson  v. 
New  York  Central  ii,  iJ.  Co.,  32  N,  Y,  333;  Barton  v. 
New  York  Central^  etc,  R,  R.  Co,,  1  Thompson  &  C,  297; 
Chicago  J  eic.j  R,  W,  Co,  v.  Fillmore  ^  57  111.  265;  Toledo, 
etc.,  R.  IV.  Co,  V.  Grush,  67  111,  262;  Illiyims  Central  R. 
R.  Co,  Y,  Hoffman,  67  111.  287;  Campbell  v.  Portland 
Sugar  Co.,  62  Me.  552;  Railroad  Co.  v.  Hanning^  15 
Wall.  649;  Nm)  Orleam,  etc,  R,  R,  Co.  v,  Baileij,  40 
Miss,  395;   I  Thompson  Neg.,  313. 

This  duty  includes  the  further  one  of  furnishing  to 
persons  lawfully  upon  the  railroad  track  of  such  com- 
pany, engaged  in  loading  or  unloading  freight^  protec- 
tion from  injury  by  approaching  trains  or  locomotives. 
In  such  eases,  a  person  having  business  with  the  com- 
pany of  the  character  indicated,  has  a  right  to  occupy  a 
position  designated  by  the  agent  of  the  company,  even  if 
such  position  be  hazardous,  and  to  rely  upon  the  dili- 
gence of  the  company  to  protect  him  from  danger,  New- 
j^on  V.  New  York  Central  R.  R.  Co,,  supra;  3  Lawson's 
Rights  and  Rem.,  section  1193,  and  authorities  cited; 
Wabash,  etc,  R,  W.  Go.  v,  Locke,  Adrnr.,  112  Ind.  404, 
In  the  present  case,  the  servants  of  the  company  knew, 
or  had  good  reason  to  know,  that  the  appellee  was  in  the 
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box  car  engaged  in  storing  her  goods.  She  had  no  infor- 
mation that  it  was  the  inteation  of  the  appellant  to  re- 
move the  car  before  she  had  finished  loading  it,  nor  was 
she  informed  by  the  station  agent,  who  had  set  apart  the 
car  for  her  use  at  the  designated  point  on  the  side  track, 
that  the  freight  train  in  question  was  to  back  in  on  such 
track  for  the  purpose  of  coupling  the  car  on  to  it.  Not 
even  common  diligence  was  used  by  the  employes  in 
charge  of  the  train,  such  as  sounding  the  whistle  or  ring- 
ing the  bell  of  the  locomotive,  but  without  any  warning 
to  the  appellee,  who  was  excusably  ignorant  of  the  ap- 
proach of  the  train,  the  latter  was  run  against  the  car  at 
a  rate  of  speed  causing  it  to  move  at  least  four  feet,  and 
that,  too,  without  any  brakeman  or  other  pei'son  being 
upon  the  rear  end  of  the  train  or  in  the  vicinity  of  the 
car  to  give  the  signals  or  make  the  coupling. 

Had  the  station  agent  notified  the  appellee  that  the  car 
was  to  be  taken  by  the  freight  train,  or  had  he  informed 
the  trainmen  of  the  presence  of  the  appellee  in  or  about 
the  box  car,  as  we  think  he  was  in  duty  bound  to  do,  it 
is  probable  that  the  accident  would  not  have  occurred, 
and,  if  it  had,  there  might  be  some  ground  for  the  claim 
now  made  that  negligence  on  the  part  of  the  appellant 
was  not  shown,  unless,  after  such  notice  to  them,  the 
trainmen  in  charge  had  persisted  in  making  the  coupling 
in  the  manner  in  which  the  jury  found  it  was  made,  not- 
withstanding the  notice  given  them  of  the  presence  of 
the  appellee  at  the  car. 

It  is  our  opinion  that  the  facts  found  by  the  jury  show 
culpable  negligence  on  the  part  of  appellant's  servants, 
for  which  it  should  respond  in  damages,  unless  the  ap- 
pellee was  herself  in  some  fault. 

Nor  do  we  think  the  finding  warrants  the  conclusion 
that  there  was  contributory  negligence.  Certainly  it  can 
not  be  maintained  that  the  appellee  was  in  a  place  where 
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she  had  no  right  to  be,  or  that  she  was  negligent  in 
remaining  in  ignorance  of  the  movements  of  the  train. 
She  had  a  right  to  assume,  without  notice  to  the  con- 
trary, that  she  would  be  permitted  to  complete  the  load- 
ing of  the  car  without  molestation.  The  car  had  been 
placed  at  her  disposal,  and  she  was  storing  her  goods  in 
it  at  the  precise  point  where  she  was  directed  to  use  it  for 
that  purpose  by  the  appellant's  agent.  There  was  an 
implied  agreement  that  the  appellant  would  protect  her 
from  all  approaching  trains,  and  that  she  should  not  be 
molested  or  endangered  in  her  person  or  property  by  any 
act  of  the  appellant  or  its  servants.  The  mere  knowl- 
edge of  the  fact  that  a  freight  train  had  arrived  and  passed 
the  box  car  on  the  main  track  was  no  notice  to  her  that 
such  train  would  enter  the  side  track  and  endanger  her 
safety  by  being  pushed  violently  against  the  car  in  wliic^h 
she  was  lawfully  engaged  in  her  work  of  putting  aw^y 
the  goods.  She  was  not  bound,  under  such  circum- 
stances, to  leave  the  ear  and  watch  the  movements  of  the 
freight  train. 

The  rule  of  looking  and  listening  has  no  application  to 
a  case  where  the  injured  person  has  been  lulled  into  a 
feeling  of  safety  by  the  conduct  of  the  company,  through 
the  negligence  of  which  the  injury  was  inflicted.  The  case 
is  somewhat  analogous  to  one  in  which  a  person  employed 
to  do  work  on  the  railroad  track  is  run  over  or  injured 
while  engaged  in  such  work.  It  is  no  want  of  diligence 
for  such  person  to  become  so  engrossed  in  his  labor  as  to 
be  oblivious  to  the  approach  of  a  train ,  relying,  as  he  may, 
upon  the  performance  of  the  duty  imposed  by  law  upon 
the  railroad  company  with  reference  to  him.  2  Thomp. 
Neg.,  p-  461,  and  cases  cited. 

The  appellant's  cou]iscl,   in  their  supersedeas  brief, 
also  make  some  complaint  of  a  ruling  of  the  trial  court 
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in  the  admission  of  alleged  incompetent  testimony.  The 
point  is  stated  thus  in  the  brief  referred  to: 

'The  appellee  was  permitted  to  introduce  testimony, 
over  the  objections  of  the  defendant,  which  we  contend 
was  incompetent;  and  without' calling  attention  to  all  the 
testimony  of  this  class,  we  shall  only  refer  to  one  or 
two  of  the  errors  of  the  court: 

''Error  D. — 'Q.  .What  would  she  say  about  sleeping 
when  she  came  down  stairs?'  'A.  She  complained  of 
her  arm  hurting;  she  said  it  pained  ter  so  she  could  not 
sleep.''' 

Counsel  then  proceed  to  argue  the  inadmissibility  of 
the  testimany  quoted,  without  designating  the  witness 
who  gave  it  or  referring  in  any  manner  to  the  place  in 
the  record  where  the  same  may  be  found. 

We  do  not  think  this  is  a  compliance  with  the  well 
known  rules  of  both  this  court  and  the  Supreme  Court, 
requiring  the  counsel  to  point  out  in  their  brief  the  par- 
ticular page  and  line  of  the  transcript  where  the  alleged 
erroneous  ruling  was  made.  The  court  will  not  search 
the  record  in  any  case,  for  the  appellant,  to  find  the 
error  which  counsel  assert  has  been  committed.  It  is 
the  duty  of  the  appellant  to  establish  error  aflSrmatively, 
and  in  connection  with  such  obligation,  he  must  (^irect 
the  court  to  the  place  or  places  in  the  record  where  it  is 
made  to  appear  that  the  error  was  committed.  Elliott's 
App.  Proced.,  section  440,  and  cases  cited. 

We  have  considered  all  the  alleged  errors  discussed  by 
counsel,  and  found  none  for  which  the  case  should  be 
reversed. 

Judgment  affirmed. 

Filed  Nov.  28,  1893. 
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The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  The  State,  ex  rel.  Ward,  Commis- 

.SIGNER, 

JuDGMKNT*— JJailroad. —  Drainage  Limi.—  For€€lomtt  of.— When  Fer- 
sotial  Judgment  Matf  be  lifudered  At/ainst  EniJroad  Company. — A  pei^ 
sonal  judgment  may  he  rem^enr^d  against  a  railroad  com'pany,  in  an 
action  to  foreclose  a  drainage  lien  against  the  railroad  of  the  com- 
pany, a  sale  of  the  road  antler  the  lien  being  forbidden  upon  the 
ground  of  public  policy,  and  the  court  having  the  power  to  furnish 
a  remedy  for  an  existing  right. 

Difisenting  opinion  by  Rosa,  J, 

From  the  Lake  Circuit  Court. 

E.  C  Field,  C.  C.  Matson  and  W.  S.  Kinnan,  for  ap- 
pellant, 

J.  W.  Youche,  for  appellee. 

GaVin,  J, — The  appellee  brought  suit  to  foreclose  a 
drainage  lien  against  appellant^s  railroad,  alleging  appel- 
lant's continued  owners^hip  of  the  road,  and  refusal  to 
pay  the  lien.  Appellant  answered  by  a  general  denial. 
There  was  a  trial  and  finding  in  favor  of  appellee ^  and 
judgment  for  a  foreclosure  of  the  lien.  There  was  no 
order  for  the  sale  of  appellant's  road,  but  a  personal 
judgment  was  rendered  against  the  appellant  for  the 
amount  of  the  assessment,  the  attorneys*  fees  and  costs 
of  suit. 

Appellant  objected  and  excepted  to  the  personal  judg- 
ment rendered  against  it^  and  its  motion  to  modify  the 
judgment  by  striking  out  this  portion  was  overruled. 
Appeal  was  taken  to  the  Supreme  Court,  and  the  cause 
transferred  by  order  of  that  court  to  this. 

It  is  urged  that  this  action  of  the  court  was  erroneous, 
because  the  court  was  not  authorized  to  render  a  pf*rsonal 
judgment  against  it. 
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It  is  questionable  whether  appellant's  motion  was  well 
taken,  even  if  counsel  were  correct  in  their  general  propo- 
sition, for  the  reason  that  the  motion  seeks  to  strike  out 
the  judgment  for  costs  as  well  as  for  the  amount  of  the 
general  lien.  If  a  motion  applies  to  several  matters  as 
an  entirety,  and  is  not  well  taken  as  to  all  it  asks,  the 
court  may  oftentimes  overrule  the  entire  motion  without 
error,  not  being  required  to  analyze  and  dissect  the  mo- 
tion and  sort  out  the. good  from  the  bad.  Waymire  v. 
Lanky  121  Ind.  1;  Jones  v.  State,  118  Ind.  39;  Pape  v. 
Wright,  116  Ind.  502;  DeVay  v.  Dunlap,  7  Ind.  App.  690. 

We  do  not,  however,  stop  to  determine  this  question, 
but  pass  to  the  merits  of  the  cause. 

Appellant  contested  the  ditch  proceedings  by  appeal, 
and  was  defeated.  It  then  refused  and  failed  to  pay  its 
assessments,  and  resisted  in  the  circuit  court  the  validity 
of  the  proceedings  and  its  liability  to  pay.  It  was  again 
defeated,  and  now  comes  to  this  court,  not  controverting 
the  justness  of  the  assessment,  nor  the  validity  of  the 
lien,  but  still  endeavoring  to  evade  its  payment.  Its 
position  is  not  one  which  entitles  it  to  ask  any  favor  at 
the  hands  of  the  court,  yet  it  is  entitled  to  whatever 
rights  the  law  gives  it. 

The  ordinary  mode  of  collecting  such  assessments,  and 
the  mode  evidently  contemplated  by  the  legislature,  has 
been  by  a  sale  of  the  property  benefited,  when  the  owner 
refuses  to  pay.  The  legislature  plainly  contemplated 
that  railroad  companies  should  pay  their  assessments. 
Express  provision  is  made  in  the  statute  for  giving  such 
companies  notice,  and  for  the  mode  of  describing  their 
right  of  way.     Elliott's  Sup.,  sections  1185-1186. 

The  law,  by  reason  of  considerations  of  public  policy, 
takes  away,  in  cases  of  railroad  companies,  the  ordinary 
process  of  collection  by  sale  of  the  property  benefited. 
Louisville,  etc.,  R.  W,  Co.  v.  Boney,  117  Ind.  501;  Louis- 
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ville,  etc,  R.  W.  Co.  v.  State,  for  Use,  122  Ind.  443.  Un- 
less the  law  provides  some  other  remedy,  the  company 
would  be  relieved  from  bearing  its  proper  share  of  the 
burden  imposed  by  reason  of  the  benefit  received.  It  is 
a  general  rule  that  where  the  law  gives  a  right  it  will 
also  furnish  a  remedy  for  its  enforcement.  VanSickle  v. 
Belknap,  129  Ind.  558;  Eisenhauer  v.  Dilly  6  Ind.  App. 
188,  33  N.  E.  Rep.  220. 

To  relieve  the  railroad  company  entirely  from  paying, 
would  be  unconscionable  and  manifestly  unjust. 

In  Louisville f  etc.,  R.  W,  Co.  v.  Boney,  supra,  it  is  ex- 
pressly decided  that  no  such  result  will  follow  from  the 
holding  that  a  railroad  may  not  be  sold  for  the  enforce- 
ment of  a  mechanic's  lien.  It  is  said:  *'As  it  appear? 
in  the  present  case  that  the  debt  remains  unpaid,  the 
lien  affords  the  basis  for  the  exercise  by  a  court  of  chan- 
cery of  its  flexible  jurisdiction  to  coerce  payment  of  the 
debt.'' 

This  power  the  trial  court  seems  to  have  exercised  by 
making  an  order  against  the  appellant  to  pay  the  amount 
due  in  the  form  of  a  personal  judgment.  In  so  doing 
they  followed  the  course  directly  approved  by  the  Su- 
preme Court  in  the  case  of  Louisville,  etc.,  R.  W.  Co.  v. 
State,  for  Use,  supra,  wherein  the  railroad  company  ap- 
pealed from  a  judgment  to  enforce  a  drainage  lien. 
Judge  Mitchell,  speaking  for  the  court,  says:  "The 
court  rendered  judgment  against  the  company  for  a  cer- 
tain sum,  and  made  a  decree  of  foreclosure  and  order  for 
the  sale  of  the  right  of  way  of  the  railroad  through  cer- 
tain described  sections  of  land  in  Lake  county,  for  the 
satisfaction  of  the  judgment.  So  far  as  respects  the  or- 
der directing  the  sale  of  the  railroad,  it  is  enough  to  say 
that  it  is  not  maintainable.  The  statute  creates  a  lien 
upon  the  road,  but  does  not  authorize  the  body  of  the 
railroad  to  be  sold.     Louisville,  etc.,  R.  W.  Co.  v.  Boney, 
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117  Ind.  501.  To  the  extent  that  the  judgment  fixes  the 
amount  due,  and  awards  the  right  of  process  for  its  col- 
lection, it  il3  affirmed." 

In  this  case  the  court  below  acted  in  strict  conformity 
with  the  course  approved  by  the  Supreme  Court  in  the 
above  case,  and  in  so  doing  committed  no  error. 

Judgment  affirmed. 

Filed  Nov.  28,  1893. 

Dissenting  Opinion. 

Ross,  J. — As  stated  in  the  opinion  of  the  majority  of 
the  court,  this  is  an  action  to  enforce  a  drainage  lien, 
and  the  only  question  presented  on  this  appeal  is  whether 
or  not,  in  such  a  proceeding,  a  personal  judgment  could 
rightfully  be  rendered  against  the  appellant  instead  of  a 
foreclosure  of  such  lien.  It  seems  to  be  the  opinion  of 
the  majority  that  a  jiersonal  judgment  can  be  rendered 
for  the  collection  of  a  ditch  assessment.  Whether  this 
supposed  equitable  remedy  is  to  be  invoked  only  as 
against  railroads,  or  whether  it  is  to  apply  to  individual 
persons  as  well,  the  opinion  does  not  disclose. 

The  judgment  of  a  court  must  be  responsive  to  the 
facts  proven  or  admitted.  And  it  is  elementary  law  that 
no  court  can  go  outside  the  issues  presented,  and  render 
a  judgment  determining  other  rights  and  privileges  not 
involved  in  the  controversy  before  it.  In  courts  of  law^, 
judgments  are  rendered  which  are  enforcible  by  execu- 
tion, which  may  be  levied  upon  any  property  of  the  judg- 
ment defendant.  In  courts  of  equity  decrees  are  ren- 
dered which  are  enforced  either  by  direct  order  of  the 
court  compelling  their  obedience,  or  by  the  sale  of  spe- 
cific property  decreed  to  be  sold  in  case  the  order  of  the 
court  is  not  complied  with.  No  court  has  authority  to 
assume  legislative  powers  and  provide  a  remedy  where 
one  exists.     And  it  has  been  held  that  if  a  court,  acting 
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solely  under  the  authority  conferred  hy  the  hiw,  either 
common  or  statutory,  and  renders  a  judgment  requiring 
satisfaction  to  be  made  in  any  other  way,  or  by  any  other 
means,  than  those  provided  by  law,  the  same  \vould  be 
stricken  out,  on  appeal ,  by  the  Appellate  Court.  Reed 
V.  Eldredge,  27Cal.  348;  Whet&tone  v.  Colleij,3&  111.  328; 
Burling  Y.  Goodman ^1  Nev.  314-  Buchegger  y.  ShuUz^  13 
Mich.  420. 

There  is  a  legal  maxim  which  has  almost  become  a 
rule  of  law,  that  for  every  wrong  there  is  a  remedy.  But 
with  due  deference  to  the  learned  courts  that  have  used 
the  maxim,  I  beg  to  say  that  while  for  most  wrongrf  there 
is  a  remedy,  there  are  exceptions  to  the  rule.  The  ma- 
jority of  the  court  say  that,  ''Where  the  law  gives  a  right 
it  will  also  furnish  a  remedy  for  its  enforcement.''  Ad- 
mitting it  to  be  true,  for  the  purposes  of  this  opinion, 
that  where  the  law  gives  a  right  it  will  furnish  the  means 
by  which  that  right  may  be  enforced,  it  can  hardly  be 
said  that  when  the  legislature  has  created  a  liability,  and 
has  prescribed  the  means  for  its  enforcement,  that  courts 
can  furnish  another  and  different  remedy. 

The  appellant,  as  shown  by  the  record,  has  enforced 
upon  it  a  legal  liability,  not  created  by  its  own  contract- 
ing or  with  its  consent,  but  by  operation  of  law.  The 
law  creating  the  liability  provides  that  it  shall  be  in  the 
nature  of  a  lien  only,  and  against  specific  property,  and 
that  if  it  becomes  necessary  to  collect  the  assessment,  it 
shall  be  by  enforcing  the  lien  upon  the  tract  or  tracts  of 
land  assessed,  and  ^*8iich  judgment  shall  7wt  be  a  lien  on 
any  other  real  estate  belonging  to  the  owner  of  such  trad; 
nor  shall  any  other  property  than  the  lands  so  assessed  be 
sold  to  satisfy  such  judgment.^'  Elliott's  Sup,,  section 
1188. 

It  is  a  fundamental  rule  that  taxes  imposed  upon  in- 
dividuals as  the  owners  of  property^  either  real  or  per- 


382         APPELLATE  COURT  OF  INDIANA, 

Louisville,  New  Albany  and  Chicago  Ry.  Co.  v.  State,  ex  rel.  Ward. 

sonal,  for  the  maintenance  of  the  government— State, 
county,  or  municipality,  is  a  personal  tax,  but  when  a 
tax  is  levied  for  the  purpose  of  making  public  improve- 
ments in  the  way  of  roads,  streets,  sidewalks,  alleys, 
drains,  sewers,  etc.,  contiguous  to  or  of  special  benefit 
to  particular  lands,  the  tax  is  not  a  personal  one,  but 
special  to  the  specific  property  benefited  by  the  improve- 
ment. 

In  the  case  of  Craw  v.  Village  of  Tolono,  96  111.  255, 
the  court  says:  * 'Taxation  for  revenue  is  imposed  on 
the  citizens  of  the  State  or  resident  of  the  municipal  cor- 
poration, or  person  doing  business  within  the  jurisdic- 
tion thereof,  to  compel  him  to  contribute  to  the  main- 
tenance of  the  government.  State  or  municipal,  by 
which  his  life,  liberty  and  property  or  business  are  pro- 
tected, in  common  with  that  of  all  other  citizens  and  resi- 
dents. This,  under  our  system,  is  a  personal  tax,  im- 
posed upon  the  owners  of  property  in  proportion  to  the 
value  of  the  property  of  each,  and  to  secure  its  collection 
such  tax  is  made  a  lien  upon  the  property  of  the  person 
thus  taxed.  It  is  entirely  competent  to  declare  such  a 
tax  Si  personal  liability  of  the  person  so  taxed.  To  pay  it 
is  a  duty  he  owes  to  the  government. 

^^Not  so  with  special  taxation,  for  local  improvements  on 
property  contiguous  to  the  improvement.  The  owner  of 
such  property  is  not  supposed  to  derive  any  special  bene- 
fit from  the  improvement,  except  so  far  as  his  contiguous 
property  is  to  be  benefited  by  the  improvement.  *  *  * 
Special  taxation  of  contiguous  property  can  no  more  be 
made  a  personal  liability  of  the  owners  of  the  contiguous 
property  so  taxed  than  can  a  special  assessment  be  made 
a  personal  liability  of  the  owners  of  property  against 
which  an  assessment  is.  made  on  account  of  supposed 
benefits/' 

**If  there  can  be  a  personal  assessment,  or  the  owner 
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can  be  m^de  personally  liable  for  the  tax  thus  imposed, 
then  we  have  the  remarkable  result  that  for  a  tax  which 
is  imposed  on  a  lot  of  land,  upon  the  theory  that  its  per 
cuniary  value  is  increased  by  the  improvement,  the  lot 
may  be  sold,  and  if  there  is  a  deficiency,  the  owner  may 
be  required  to  pay  it;  or,  in  other  words,  for  the  benefit 
conferred  on  the  property,  the  property  may  be  confis- 
cated, and  the  owner,  for  the  privilege  of  having  it  con- 
fiscated, may  be  required  to  pay  a  tax  into  the  treasury 
of  the  city/'     Burroughs  on  Taxation,  475, 

And  Judge  Cooley,  in  his  work  on  Taxation,  p,  675, 
says:  ''The  levy  is  made  on  the  supposition  that  that 
estate,  having  received  the  benefit  of  a  public  improve- 
ment, ought  to  relieve  the  public  from  the  expense  of 
making  it.  In  such  a  case,  if  the  owner  can  have  his 
land  taken  from  him  for  a  supposed  benefit  to  the  land, 
which  J  if  the  land  is  sold  for  the  tax,  it  is  thus  conclus- 
ively shown  be  has  not  received,  and  he  then  be  held 
liable  for  a  deficiency  in  the  assessment,  the  injustice— 
not  to  say  the  tyranny — ^is  manifest/^  And  again,  on 
page  676,  he  says:  ''But  where  and  what  are  the  bene- 
fits to  the  individual  for  which  he  can  be  called  upon  to 
pay  any  deficiency  after  a  sale  of  the  estate?  Unless  the 
w^hole  legal  basis  of  these  assessments  has  been  misun- 
derstood by  the  courts,  it  would  seem  that  there  are  none 
whatever/' 

In  the  case  of  Neenan  v.  Smith,  50  Mo.  525,  the  court 
says:  'The  sole  object,  then  of  a  local  tax  being  to 
benefit  local  property,  it  should  be  a  charge  upon  that 
property  only,  and  not  a  general  one  upon  the  owner. 
The  latter,  indeed,  is  not  what  is  understood  by  a  local  or 
special  assessment,  but  the  very  term  would  confine  it  to 
the  property  in  the  locality;  for,  if  the  owner  be  person- 
ally liable,  it  is  not  only  a  local  assessment,  but  also  a 
general  one  as  against  the  owner.     The  reasonableness 
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of  this  restriction  will  appear  when  we  reflect  that  there 
is  no  call  for  a  general  execution  until  the  property 
charged  is  exhausted.  If  that  is  all  sold  to  pay  the  as- 
sessment, leaving  a  balance  to  be  collected  otherwise,  we 
should  have  the  legal  anomaly — the  monstrous  injustice 
—of  not  only  wholly  absorbing  the  property  supposed  to 
be  benefited  and  rendered  more  valuable  by  the  im- 
provement,  but  also  of  entailing  upon  the  owner  the  loss 
of  his  other  property." 

The  right  to  assess  property  for  public  improvements 
is  statutory,  and  in  making  such  assessments  the  statute 
must  be  followed.  If  the  statute  does  not  provide  the 
mode  for  making  and  collecting  an  assessment  the  courts 
can  not.  The  creation  of  liens  and  their  incidents  is  a 
legislative  matter,  and  courts  can  not  create  such  liens. 
The  statute  creating  the  lien  must  determine  its  char- 
acter and  the  extent  thereof.  State,  ex  rel,,  v.  JEtna  Life 
Ins,  Co.,  117  Ind.  251. 

And  if  the  statute  creating  the  lien  provides  an  insuf- 
ficient remedy,  or  provides  no  remedy  whatever  for  its 
enforcement,  the  courts  can  not  provide  a  remedy.  It 
must  come  from  the  law-making  power.  The  remedy 
which  courts  are  permitted  to  provide  for  the  enforce- 
ment of  a  right  applies  only  to  common  law  rights,  and 
not  such  as  are  conferred  specially  by  statute. 

In  Niklaus  v.  Conkling,  118  Ind.  289,  Elliott,  C.  J., 
speaking  for  the  court,  says:  **The  authority  to  levy  the 
assessment  is  purely  statutory,  and  no  other  assessment 
than  such  as  the  statute  prescribes  can  be  made.  As  it  is 
solely  by  virtue  of  the  naked  statutory  power  that  cities 
have  a  right  to  levy  an  assessment,  they  can  not  levy  it 
upon  other  property,  or  upon  more  property  than  the 
statute  authorizes." 

The  statute  here  creates  a  lien  and  provides  that  it 
may  be  enforced  by  a  sale  of  the  particular  property 
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against  whicli  it  is  created,  for  the  payment  of  the  bene- 
fits assessed;  the  courts  have  held  that  as  to  railroads  the 
lien  can  not  be  enforced  if  the  property  against  whicli 
the  assessment  is  made  is  a  part  of  its  right  of  way. 

Because  such  lien  can  not  be  enforced  by  a  sale  of  the 
property,  the  majority  of  this  court  say:  ''Where  the 
law  gives  a  right,  it  will  also  furnish  a  remedy  for  its 
enforcement/'  and  this,  notwithstanding  the  fact  that 
the  statute  creating  the  lien  provides  that  in  its  enforce- 
ment "the  judgment  shall  not  be  a  lien  on  any  olher  real 
estate  belonging  to  the  oivner  of  sueh  tract;  nor  shall  any 
oiher  property  than  ike  lands  so  assessed  be  sold  to  satisft/ 
such  judgment.^' 

Under  the  common  law  there  is  no  remedy  by  which 
to  enforce  a  special  assessment  for  an  improveraent^  and 
courts  can  not  create  a  statutory  remedy.  Courts  can 
only  enforce  rights  where  either  the  statute  or  tlie  com- 
mon law  afford  a  remedy.  A  careful  research  on  the 
part  of  the  writer  of  this  opinion  fails  to  bring  to  light  a 
single  case  decided  by  any  court,  where  it  is  announced 
that  the  court  may  create  the  right,  and  then  create  and 
apply  a  remedy. 

**The  assessment  made  for  improvements  is  strictly 
in  temi  ^^d  gives  no  right  of  action  against  the  land 
owHerSj  assessed  ar^  individuals/'  Kill  Ian  y.  Andrews, 
130  Ind,  579. 

It  is  settled  that  a  judgment  in  rem  can  not  be  the 
basis  for  a  personal  judgment.  A  review  of  a  few  of  the 
cases  of  our  own  courts  on  this  question  is  appropriate 
at  this  time. 

In  Henrie  v.  Sweasey,  Admr,,  5  Blackf,  335,  it  is  said: 

**When    in  a  suit,  the  defendant  has  been  served  with 

process,  and   has  appeared,  or  might  have  appeared  to 

defend  it^  the  judgment  of  the  court  is,  in  general,  con- 

VoL.  8—25 
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elusive  between  the  parties  as  to  the  iudebtedneas  of  the 
defendant  to  the  amount  of  the  judgment.  On  such  a 
judgment  an  action  will  lie,  and  the  defendant  can  not 
deny  the  debt.  This  principle  is  familiar.  But  in  the 
process  by  attachment,  the  proceedings  are  against  the 
property  only  of  ihe  defendant,  and  where  execution  ia 
awarded,  it  issues  against  the  property  attached,  aad 
nothing  else.  If  it  pays  the  debt,  it  is  well;  if  not,  the 
original  debt,  so  far  as  it  remains  unpaid,  continues. 
Judge  Story,  in  his  Conf.  of  Laws,  page  461,  speaking 
of  the  proceedings  by  attachment  againat  the  property  of 
non-residents,  says:  'In  such  cases,  for  all  the  pur- 
poses of  the  suit,  the  existence  of  such  property,  within 
the  territory,  constitutes  a  just  ground  of  proceeding  to 
enforce  the  rights  of  the  plaintiff,  to  the  extent  of  subject- 
ing such  property  to  execution  upon  the  decree  or  judg- 
ment. But  it  is  to  be  treated  to  all  intents  and  pur- 
poses, if  the  defendant  has  never  appeared  and  contested 
the  suit,  as  a  mere  proceeding  in  rem,  and  not  person- 
ally binding  upon  the  pqrty  as  a  decree  or  judgment  in 
personam,'  " 

In  Roose  v.  McDonald,  23  Ind.  157,  the  court  says: 
''A  judgment  in  attachment,  when  the  defendant  does  not 
appear,  can  not  be  made  the  foundation  of  an  action," 
'*A  mere  judgment  of  foreclosure,  wfthout  any  personal 
judgment  for  the  debt  or  the  residue  of  the  debt  secured 
by  the  mortgage,  after  applying  the  proceeds  of  the  sale, 
is  exhausted  by  a  sale  of  the  mortgaged  premises,  and 
can  not  become  the  foundation  of  another  action,  for  the 
purpose  of  making  the  balance  of  the  debt  secured  by 
the  mortgage.  It  is  merely  a  judgment  in  rem,  and 
when  the  property  has  been  sold,  the  judgment  has  no 
more  vitality.''     Lipperd  v.  Edwards,  39  Ind.  165. 

''And  it  has  been  repeatedly  decided  that  a  judgment 
in  rem  can  not  become  the  foundation  of  another  action.'* 


^i 


NOVEMBER  TERM,  1893.  387 

Louiavillej  New  Albany  and  Chicago  Ey.  Cb,  u.  State,  ex  rel.  Ward. 

says  this  court  in  the  case  of  Moyer,  Guard.  ^  v.  Bucks^  2 
Iiid.  App.  571,  See  also  Marshall  v.  Stewart ,  65  Ind, 
243. 

That  a  personal  judgment  can  not  be  rendered  against 
the  owner  of  property,  on  account  of  special  assessments 
for  benefits  or  improvements  to  such  property,  without 
a  statute  authorizing  the  same,  seems  to  be  well  settled. 
Elliott  on  Roads  and  Streets,  page  399.  The  drainage 
act  does  not  create  a  personal  liability  against  the  land 
owner.  State,  ex  reLj  y*  jEtna  Life  Ins.  Co.f  supra.  It 
has  also  been  held  that  a  statute  authorizing  such  judg- 
ments is  unconstitutional,  Oiiy  of  St.  Louis  y.  Allen^  53 
Mo.  44;  City  of  St.  Louis  v,  Bressler,  56  Mo.  350;  Hig- 
gin^  V.  Aitsmms,  11  Mo.  351;  Toiim  of  Macon  v.  Patty, 
57  Miss,  37S;  Taylor  v.  Palmer,  31  Cal.  240;  City  of  Vir- 
ginia  v.  Hall,  96  111,  278;  Wolf  v.  City  of  Philadelphia, 
105  Pa,  St.  25. 

Xfj  then,  an  * 'Assessment  made  for  improvements  is 
strictly  in  rem,  and  gives  no  right  of  action  against  the 
land  owners  assessed  as  individuals/'  and  *'a  judgment 
f'n  rem  can  not  become  the  foundation  of  another  action/' 
the  judgment  of  the  court  below  is  without  a  foundation, 
and  can  not  be  upheld. 

The  Qa^e  of  Louisville,  etc.,  R.W.  Co.  v.  State ^  for  Use, 
122  Ind.  443,  cited  as  authority  in  the  opinion  of  the 
majority,  is  not  decisive  of  this  case,  for  the  reason  that 
no  question  was  presented  by  the  record  in  that  case,  or 
decided  by  the  court,  relative  to  the  right  of  a  court  to 
render  a  personal  judgment  against  a  railroad  company 
for  the  collection  of  a  ditch  assessment. 

Not  a  single  authority  has  been  cited  in  support  of 
such  a  proposition,  and  I  think  none  can  be  cited, 
I  think  the  judgment  should  be  reversed. 
Filed  Nov.  28, 1893. 
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No.  1,057. 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad 
Company  v.  Cupp. 

Record. — Plat,  When  May  be  Inserted  After  Bill  is  Signed  by  Judge.— 
Certiorari. — Presumption. — Appellate  Court  Practice. — It  is  not  nec- 
essary to  incorporate  a  plat  into  a  bill  of  exceptions  before  the  jadge 
has  signed  the  same,  but  it  is  sufficient  .to  refer  to  such  evidence 
(the  plat)  by  the  words  **here  insert,"  and  afterwards  insert  the 
plat  in  its  proper  place  in  the  record,  and  such  action  will  not  be 
ground  for  certiorari.  In  the  absence  of  any  showing  or  statement 
to  the  contrary,  the  court  will  presume  that  the  transcript  of  the 
record,  on  appeal,  duly  authenticated  by  the  certificate  of  the  clerk, 
is  correct. 

From  the  Adams  Circuit  Court. 

S.  0.  Bayless  and  C  G,  Guenther,  for  appellant. 
E.  R.  Wilson  and  /.  /.  Todd,  for  appellee. 

Davis,  C.  J. — The  appellee  has  filed  a  petition  and  mo- 
tion herein,  asking  for  a  writ  of  certiorari  for  the  correc- 
tion of  the  transcript  of  the  record,  in  this,  that  the  bill 
of  exceptions  contains  what  purports  to  be  a  plat  of  Bar- 
well  and  Hall's  addition  to  the  city  of  Bluff  ton,  when, 
in  truth  and  in  fact,  it  is  alleged  that  ''said  plat  never 
was  incorporated  in  said  bill  of  exceptions  signed  by 
Judge  Heller.'' 

The  plat,  as  shown  by  the  record,  was  introduced  in 
evidence  by  agreement,  and  was  marked  exhibit  A.  The 
bill  of  exceptions  recites  that  ''thereupon  said  map  was 
introduced  in  evidence,  and  is  as  follows,"  and  then  fol- 
lows the  plat. 

It  is  not  contended  that  the  plat  set  out  in  the  bill  of 
exceptions  was  not  in  fact  introduced  in  evidence. 
Neither  is  it  claimed  that  the  plat  has  been  inserted  in 
the  bill  of  exceptions  since  the  record  was  made  by  the 
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clerk.  The  sole  and  only  contention  in  behalf  of  appel- 
lee is  that  the  plat  was  not  incorporated  in  the  bill  of 
exceptions  when  signed  by  the  judge.  The  definition  of 
the  word  incorporated  is,  '^united  in  one  body."  It  was 
not  necessary  to  incorporate — bodily  insert — the  plat  into 
the  original  bill  of  exceptions,  prior  to  the  signing  thereof 
by  the  judge.     Section  626,  R.  S.  1881. 

It  was  sufficient  to  refer  to  such  plat,  where  the  ap- 
propriate place  therefor  was  designated  by  the  words 
'*here  insert,'* 

For  aught  that  appears  in  the  showing  made  in  this 
case,  the  plat  was,  when  the  bill  was  signed,  referred  to 
at  the  appropriate  place  by  such  words,  and  when  the 
same  was  copied  by  the  clerk  the  plat  so  introduced  in 
evidence  was  inserted  by  him  at  the  appropriate  place  in 
the  record.  If  there  was  any  claim  that  such  was 
not  the  fact,  a  different  question  might  be  presented,  but 
the  mere  fact  that  the  plat  was  not  bodily  incorporated 
into  the  bill  of  exceptions  when  it  was  signed  by  the 
judge ^  is  not  sufficientj  for  the  reasons  stated,  to  author- 
ize the  court  to  grant  the  writ  directing  the  clerk  to  place 
''nothing  therein  that  was  not  contained  in  the  bill  of 
exceptions  as  signed  by  tlie  judge,'* 

All  we  now  decide  is  that  it  was  not  neces^sary  to  in- 
corporate said  plat  into  the  bill  of  exceptions  before  the 
judge  signed  the  same,  but  it  was  sufficient  to  refer  to 
such  evidence  if  its  appropriate  place  was  designated  by 
the  words  *'here  insert,*'  and,  in  the  absence  of  any  show- 
ing or  statement  to  the  contrary,  we  will  presume  that 
the  transcript  of  the  record  on  this  appeal,  duly  authen- 
ticated by  the  certificate  of  the  clerk ,  is  correct. 

The  motion  is  therefore  overruled. 

Filed  Dec.  15,  1893. 
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No.  864. 
JUDSON   V.    ROMAINE    ET  AL. 

Contract.— 3fadte  for  Benefit  of  Third  Person.— May  Accept  artd  En- 
forcef  or  Bescind. — A  person  in  whose  favor  a  contract  has  been 
made,  may  accept  the  same  and  enforce  it;  as,  where  A.  assames 
the  payment  of  a  debt  owing  by  B.  to  C,  C.  may  accept  and  enforce 
the  contract  against  A.,  or  C.  may  rescind  it  before  it  is  accepted. 

Attorney's  Fees. — When  Becoverable. — Contract. — Attorney  and  Client. 
— A  contract  to  pay  attorney's  fees  is  a  contract  of  indemnity  to  se- 
cure the  holder  of  the  note  against  any  liability  which  he  may  in- 
cur in  the  event  he  should  be.  compelled  to  employ  an  attonaey  to 
enforce  the  collection  of  the  debt,  and  the  plaintiff  is  not  entitled 
to  judgment  for  attorney's  fees,  unless  an  attorney,  of  necessity, 
was  employed  to  collect  the  debt. 

Practice. — Question,  How  Saved  for  Appellate  Court, — Appeal.— Ap- 
pellate Court  Practice. — In  order  to  present  a  question  for  decision 
to  the  Appellate  Court,  as  to  irregularities  or  abuse  of  discretion  in 
the  proceedings  of  the  trial  court,  the  foundation  must  be  laid  in  an 
exception  to  the  ruling  of  the  trial  court. 

From  the  Elkhart  Circuit  Court. 

F.  E.  Baker  and  C.  W.  Miller,  for  appellant. 
H.  C.  Dodge y  for  appellees. 

LoTZj  J. — On  the  14th  day  of  October,  1884,  the  ap- 
pellee Levi  W.  Deitch  was  the  owner  of  a  stock  of  goods 
and  merchandise  of  the  value  of  $2,000.  He  was  in- 
debted to  divers  creditors  in  the  sum  of  $2,468,  for  which 
he  had  given  his  several  promissory  notes,  on  some  of 
which,  aggregating  $1,423,  one  Henry  Deitch  had  be- 
come the  surety  of  said  Levi,  and  on  the  others,  aggre- 
gating the  sum  of  $775,  the  appellant  had  become  surety 
of  said  Levi.  At  that  time  the  said  Levi  Deitch  pro- 
posed to  said  Henry  Deitch  and  the  appellant,  Judson, 
that  he  would  transfer  and  turn  over  to  them  the  whole 
of  said  stock  of  goods  if  they  would  pay  the  debts  on 
which  they  were  severally  liable,  and  save  him,  the  said 


V 


NOVEMBER  TERM,  1893.  391 


Judson  V.  Romaine  et  aL 


Levi,  entirely  harmless  and  free  from  said  debts.  This 
proposition  was  accepted,  reduced  to  writiugj  and  signed 
by  the  parties,  and  the  stock  of  goods  was  turned  over 
and  placed  in  the  possession  of  said  Henry  Deitch  and 
John  L.  Judson,  The  notes  on  which  the  said  Henry 
Deitch  and  said  Judson  had  become  surety  were  described 
in  the  written  agreement.  Thereafter,  on  November  20 tb  ^ 
1884,  the  creditors  of  Levi  Deitch  ha\dng  reduced  some^ 
of  the  notes  on  which  Henry  Deitch  was  surety  to  judg- 
ment, the  said  Henry  Deitch  and  John  L.  Judson  there* 
upon  entered  into  a  new  agreement,  whereby  the  said' 
Judson  became  replevin  bail  for  stay  of  execution  on  the 
judgments  rendered  against  said  Levi  and  Henry  Deitch, 
aud  the  said  Henry  Deitch  transferred  his  interest  in 
said  goods  to  said  Judson,  Levi  W,  Deitch  was  not  a 
party  to  this  contract.  At  the  time  said  Judson  became 
replevin  bail,  he  did  not  understand  that,  by  the  terms 
of  the  original  agreement,  he  was  liable  for,  or  had 
agreed  to  pay,  all  the  notes  described  therein,  but  be- 
lieved that  he  was  liable  only  for  the  notes  which  he  had 
signed  as  surety.  Thereafter,  on  November  25th,  1884, 
the  said  Henry  Deitch  and  the  said  Judson  made  an- 
other agreement  with  each  other,  whereby  the  said  Henry 
Deitch  became  the  purchaser  of  all  of  said  goods,  and  in 
consideration  thereof  executed  his  notes  payable  to  said 
Judson  for  the  sum  of  $800,  and  secured  the  same  by 
mortgage  on  real  estate.  The  purpose  of  the  mortgage 
was  to  indemnify  the  said  Judson  from  the  liability  he 
had  incurred  as  replevin  bail  for  Henry  Deitch,  as  afore- 
said. Said  notes  and  mortgage  having  been  duly  exe- 
cuted, the  goods  were  accordingly  delivered  to  said  Henry 
Deitch,  and  said  Henry  Deitch  placed  the  said  I^evi 
Deitch  in  possession,  to  make  sale  of  the  same  for  liim^ 
the  said  Henry  Deitch*  All  of  the  notes  described  in 
the  original  agreement  were  not  paid.     Several  of  the 
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notes  were  made  payable  to  Edward  R.  Kerstetter,  who 
was  then  the  guardian  of  the  appellee,  Romaine.  One 
of  such  notes  was  reduced  to  judgment  by  said  Kerstetter, 
but  said  judgment  has  never  been  paid.  Romaine  hav- 
ing attained  his  majority,  the  notes  aijd  judgment  were 
transferred  to  him.  This  action  was  brought  on  the 
agreement  for  the  payment  of  the  notes.  The  notes 
which  it  was  sought  to  make  the  appellant  liable  for  were 
three,  one  of  $250  and  one  of  $500,  and  the  one  reduced 
to  judgment.  Issue  was  joined,  and  certain  questions 
of  fact  were  submitted  to  the  jury.  The  court,  at  the  re- 
quest of  the  parties,  made  a  special  finding  of  the  facts, 
and  stated  the  conclusions  of  law.  The  special  findings 
show  that  one  note  for  $250  was  included  in  the  agree- 
ment by  the  mutual  mistake  of  the  parties,  and  as  to  this 
note  there  was  a  finding  in  favor  of  the  appellant  on  his 
counterclaim.  The  court  found  for  the  appellee  on  the 
$500  note,  and  on  the  note  which  had  been  reduced  to 
judgment.  It  also  found  that  $200  was  a  reasonable  at- 
torney's fee,  and  rendered  judgment  in  favor  of  Romaine 
in  the  sum  of  $1,400.50.  Appellant  excepted  to  the  con- 
clusions of  law,  and  this  is  one  of  the  errors  assigned. 
He  then  moved  to  modify  the  judgment,  and  made  a  mo- 
tion for  a  new  trial.  These  motions  were  overruled,  and 
each  of  these  rulings  is  assigned  as  error.  It  is  well 
settled  by  the  decisions  in  this  State  that  a  contract  made 
for  the  benefit  of  a  third  person  may  be  accepted  and  en- 
forced by  him.  Carnahan  v.  Tousey,  93  Ind.  561.  It 
is  equally  well  settled  that  such  contract  may  be  re- 
scinded before  it  is  accepted.  Berkshire  Life  Ins.  Co.  v. 
Hutchings,  100  Ind.  496. 

Appellant's  contention  is  that  the  facts  show  that  the 
contract  for  the  payment  of  the  notes  was  rescinded  be- 
fore acceptance.  In  this  we  can  not  agree.  Levi  W. 
Deitch  parted  with  the  title  to  the  stock  of  goods  in  con- 
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sideration  that  the  notes  described  in  the  agreement 
should  be^paid.  He  never  received  the  title  back,  nor 
do  the  findings  show  that  he  ever  received  anything  in 
lieu  thereof,  except  the  promise  to  pay  the  notes  described 
in  the  agreement-  He  has  never  been  placed  in  ataiu 
quo. 

The  motion  to  modify  the  judgment  was  based  upon 
the  amount  of  attorney's  fees  allowed  by  the  court.  A 
contract  to  pay  attorney's  fees  is  a  contract  of  indemnity. 
Its  purpose  is  to  make  the  holder  of  the  note  secure 
against  any  liability  which  he  may  incur  in  the  event  he 
should  be  compelled  to  employ  an  attorney  to  enforce 
collection  of  his  debt.  The  $500  note  is  not  the  basis  of 
this  action,  nor  is  there  any  finding  that  the  note  was 
ever  placed  in  the  hands  of  an  attorney  for  collection,  or 
that  any  liability  was  incurred  for  that  purpose.  We 
think  tlie  appellee  was  not  entitled  to  recover  attorney's 
fees,  and  that  the  motion  to  modify  should  have  been 
sustained. 

Appellant  has  discussed  several  questions  arising  un- 
der the  last  assignment  of  error,  the  overruling  of  the 
motion  for  a  new  trial.  It  is  first  insisted  that  the  find- 
ings are  not  sustained  by  the  evidence.  We  find  the 
evidence  confiicting,  and  must  decline  to  weigh  it. 

The  next  causes  discussed  are  the  alleged  irregularities 
in  the  proceedings  of  the  trial  court  and  the  abuse  of  dis- 
cretion by  the  court  in  having  required  the  jury  to  try 
certain  questions  of  fact,  and  then  without  intimating 
that  it  was  not  satisfied  with  the  jury's  answer,  setting 
them  aside  and  making  a  finding  of  its  own  contrary 
thereto. 

It  is  not  necessary  for  us  to  determine  the  merits  of 
this  contention,  for  the  record  shows  that  at  the  time 
such  action  was  taken  by  the  court,  the  appellant  made 
no  objection  thereto  and  took  no  exception  to  such  pro- 
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ceedings.  The  general  rule  is  that  in  order  to  present  a 
question  for  decision  to  an  appellate  court,  the  founda- 
tion must  be  laid  in  an  exception  to  the  ruling  of  the 
trial  court.  Taylor  v.  TrustecB^  etc.,  7  Ind.  App.388,34 
N.  E.  Rep.  655. 

We  have  carefully  examined  the  other  causes  discussed 
by  counsel,  and  find  no  error  authorizing  the  granting 
of  a  new  trial.  Appellee's  counsel  has  expressed  his 
willingness  to  enter  a  remittitur  of  the  attorney's  fees  if 
this  court  should  hold  the  amount  assessed  improper. 
The  cause  is  therefore  afiSrmed  on  condition  that  the  ap- 
pellee  enter  a  remittitur  of  $200  of  the  principal  of  the 
judgment,  as  of  the  day  of  rendition,  within  thirty  days, 
in  the  court  below,  otherwise  the  cause  will  be  reversed. 
Appellee  to  pay  costs  of  this  appeal. 

Reinhard,  J.,  absent. 

Filed  Dec.  i2, 1893. 


No.  1,009. 
O'Halloran  v.  Marshall. 

Practicb. — Pleading,  Sustaining  Demurrer  to, — Exception, — Leave  to 
Amend, — Where  a  demurrer  is  sustained  to  a  pleading,  and  excep- 
tion is  taken  to  such  ruling,  and  leave  is  granted  to  amend,  the  ex- 
cepting party  may  stand  on  his  pleading  and  exception,  or  he  may 
abandon  his  exception,  and  amend  his  pleading. 

Pleading. — Counterclaim,  Sufficiency  of. — Action  for  Attorney^  8  Fees.— 
Misconduct  of  Attorney. — Damages. — In  an  action  for  attorney's  fees, 
a  counterclaim  is  sufficient,  on  demurrer,  which  alleged,  in  sub- 
stance, that  the  plaintiff,  as  defendant's  attorney  in  eases  forniing 
the  basis  of  the  fees,  acted  in  disregard  and  contrary  to  defendant's 
instructions,  in  continuing  the  cases  until  the  next  term  of  court, 

thereby  causing  defendant,  by^such  wrongful  conduct,  to  pay 

dollars  additional  costs,  to  his  damage. 
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From  the  Jasper  Circuit  Court* 

F.  FoltZj  for  appellant. 

J.  T.  Brown,  E.  G.  Hall  and  R,  W.  Marshall,  for  ap- 
pellee. 

Gavin,  J. — ^The  appellee  filed  his  complaint  against 
appellant  for  services  rendered  him  as  his  attorney  in 
various  cases.  Appellant  filed  a  counterclaim ^  to  which 
a  demurrer  was  sustained.  This  ruling  is  assigned  for 
error. 

The  counterclaim  alleges,  that  appellee  was  employed 
by  appellant  as  his  attorney  in  two  cases  pending  in  the 
circuit  court,  and  that  he,  as  such  attorney ^  for  a  valu- 
able consideration,  undertook  the  management  of  them; 
that  they  were  set  down  for  trial  upon  a  certain  day;  that 
appellant  was  present  with  his  witnesses  ready  and  anx- 
ious for  trial,  as  appellee  well  knew;  that  appellant  in- 
structed appellee  to  use  all  proper  means  to  bring  said 
causes  to  trial  on  the  day  set  for  their  hearing,  but  ap- 
pellee, in  disregard  of  such  instructions,  and  of  his  duty 
to  appellant  J  secretly,  and  without  the  knowledge  of 
this  appellant,  agreed  and  consented  to  a  continuance  of 
said  causes,  whereby  they  were  continued  until  another 
term;  that  without  such  agreement  the  trials  of  said 
causes  would  not  have  been  postponed;  that  by  reason 
of  such  consent  and  agreement,  and  the  appellee's  said 
wrongful  conduct,  appeUant  was  compelled  to  pay  the 
sum  of  two  hundred  dollars  additional  costs  occasioned 
by  such  continuance.  Whereby  he  was  damaged  in  such 
sum;  that  the  cases  thus  referred  to  are  two  of  the  cases 
for  which  appellee  seeks  to  recover  fees  in  his  complaint. 

No  argument  is  offered  by  appellee  to  sustain  this  rul- 
ing of  the  court,  but  it  is  insisted,  with  apparent  confi- 
dence, that  because,  after  appellant  properly  saved  Ins 
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exception  to  the  ruling,  leave  to  amend  was  given,  and 
the  error,  if  any,  thereby  waived. 

The  record  is:  '* Defendant  excepts,  and  has  leave  to 
file  amended  counterclaim  on  tomorrow  morning." 

Whether  this  leave  was  granted  by  the  court  of  its  own 
motion  or  at  the  request  of  appellant,  does  not  appear. 

Upon  the  following  morning,  the  record  shows  the 
rule  closed  against  appellant  by  reason  of  his  having 
failed  to  file  his  amended  pleading. 

Appellee's  proposition  is  supported  by  counsel  by  ref- 
erence to  Patrick  v.  Jones,  21  Ind.  249,  and  DeArmond 
V.  Stoneman,  63  Ind.  386,  which  hold,  as  do  many  other 
cases,  that  where  a  party  files  an  amended  pleading,  he 
thereby  waives  the  sustaining  of  a  demurrer  to  the  orig- 
inal pleading.  This  result,  however,  follows  the  filing 
of  the  amended  pleading,  and  not  the  granting  of  leave 
to  so  do. 

The  rule  is  thus  stated  by  Crumpacker,  Judge,  in 
Evans  v.  Queen  Ins.  Co.,  5  Ind.  App.  198:  "A  party 
can  not  have  the  benefit  of  •xceptions  to  an  adverse  rul- 
ing upon  a  demurrer  to  a  plea,  and  exercise  the  privilege 
of  amending  the  plea  at  the  same  time.  He  is  compelled 
to  abide  by  his  exceptions  or  waive  them  by  amend- 
ment." 

The  language  of  numerous  cases  is  that  the  amended 
pleading  supersedes  the  old  one. 

Here  the  exception  was  regularly  saved.  The  appel- 
lant did  no  act  inconsistent  with  this  exception.  We 
find  no  case  sustaining  counsel's  contention,  nor  are 
we  able  to  see  any  good  reason  why  it  should  be  the  law. 
On  the  contrary,  the  rule  adopted  by  us  is  sustained  by 
the  holdings  of  our  Supreme  Court. 

In  Washburn  v.  Roberts,  72  Ind.  213,  a  demurrer  was 
sustained  to  several  paragraphs  of  answer,  with  excep- 
tions and  leave  taken  to  amend.     One  paragraph  was 


NOVEMBER  TERM,  1893.  397 

O'Halloran  v.  Marshall. 

amended,  but  not  the  other.  The  court  held  that  the  ex- 
ception to  the  ruling  on  the  paragraph  not  amended  was 
not  lost.  It  says:  '*Court  and  counsel  were  advised  by  the 
exception  to  the  ruling  and  the  failure  to  amend  the  third 
paragraph,  that  appellant  elected  to  let  that  paragraph 
stand  upon  the  exception  entered." 

This  ruling  is  followed  in  Daggett  v.  Flanagan,  78  Ind. 
253.  The  language  there  used  is  applicable  here.  '*The 
exception  was  not  withdrawn.  No  amendment  was 
made,  and  the  exception  previously  entered  remained  in 
full  force.  Nothing  was  done  to  impair  its  efficacy.  No 
act  was  done  by  appellant  which  can  be  construed  into 
an  abandonment  of  his  exception." 

Until  the  amended  pleading  has  been  filed,  there  is 
clearly  no  waiver. 

We  are  unable  to  discover  any  serious  defect  in  the 
counterclaim.  It  seems  to  show  plainly  a  disregard  of 
appellee's  duty  to  appellant  with  reference  to  the  cases, 
and  damage  resultant  therefrom. 

If  this  be  true,  and  the  demurrer  so  admits,  then  ap- 
pellee should  respond.  Nave  v.  Baird,  12  Ind.  318; 
Reilly  v.  Cavanaugh,  29  Ind.  435. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  counterclaim. 

Piled  Dec.  16, 1893. 
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No.  997. 

The  American  Wire  Nail  Company  v.  Connelly. 

Demubrsb. —  Uncertainty  as  a  Ground. —Uncertainty  is  not  ground  for 
demurrer,  unless  the  pleading  is  so  vague  as  not  to  state  a  cause  of 
action  or  a  defense. 

Pleadimo. — Complaint, — Sufficiency  of.  How  Determined, — Theory  of. — 
The  theory  and  sufficiency  of  a  complaint  must  be  determined  from 
the  facts  alleged,  and  not  simply  from  the  statements  or  admission^ 
of  the  parties. 

Judgment. — On  Anewere  to  Interrogatories, — Employer  and  Employe. — 
Co-Employe, — Personal  Injury. — In  an  action  for  personal  injuries 
received  by  the  negligence  of  a  co-employe,  the  defendant  was  en- 
titled to  judgment  on  answers  to  interrogatories,  which  established 
the  fact  that  such  co-employe  was  competent  to  do  the  work  in 
which  he  was  engaged  at  the  time  of  the  injuries. 

From  the  Madison  Circuit  Court. 

W.  A.  Kittinger  and  L.  M,  Schvdnn,  for  appellant. 
E.  D.]Reardon,  E.  B.  Ooodykoontz  and  6r.  M.  Ballard, 
for  appellee. 

Ross,  J. — ^The  appellee  sued  the  appellant  to  recover 
damages  for  personal  injuries  received  while  in  its  em- 
ploy, the  same  alleged  to  have  been  caused  by  appel- 
lant's negligence. 

The  appellant  assigns  three  errors  in  this  court  for  a 
reversal  of  the  judgment  rendered  by  the  court  below. 
The  first  and  second  errors  call  in  question  the  ruling  of 
the  court  in  overruling  appellant's  demurrers  to  the  first 
and  second  paragraphs  of  the  complaint. 

The  material  allegations  of  the  first  parctgraph  of  the 
complaint  are  admitted  to  be  as  follows: 

*That  on  the day  of  January,  1890,  the  appellant 

employed  appellee  to  work  for  her  in  her  nail  mills  in 
the  city  of  Anderson,  at  an  employment  known  as 
''scrapping,''  which  consists  of  taking  the  refuse  wire 
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away  from  the  rolls  and  out  of  the  mill;  that  on  theSlst 
day  of  January,  1890,  while  appellee  was  engaged  in  said 
work  of  scrapping,  the  appellant's  foreman,  one  Richard 
Harris,  who  had  full  charge  of  the  workmen  in  that  de- 
partment of  appelIant^s  business,  and  authorised  to  em- 
ploy and  discharge  the  workmen  in  said  department, 
ordered  appellee  to  leave  his  occupation  of  scrapping  and 
go  to  work  at  a  much  more  dangerous  occupation  in  said 
mill,  known  as  '^sticking  in  on  the  reels;"  that  appellee 
at  first  refused  to  accept  said  new  occupation,  for  the 
*  reason  that  he  was  entirely  inexperienced  in  said  occupa- 
tion and  considered  the  same  dangerous;  that  he  had  no 
means  of  knowing  the  danger,  and  that  the  actual  dan- 
ger was  not  apparent  to  him;  that  said  foreman  assured 
him  that  said  occupation  was  not  dangerous,  and  would 
not  harm  him,  and  that  he,  in  reliance  upon  the  state- 
ment of  said  foreman,  left  his  former  occupation  of 
scrapping  and  went  to  work  at  sticking  in  on  the  reels- 
that  a  part  of  his  duty  in  said  occupation  of  sticking  in 
on  the  reels  was  to  remove  the  kinks  in  the  wire  rods 
which  lay  upon  the  floor  after  passing  through  the  rolls 
and  before  being  wound  upon  the  reel;  that  said  rods  were 
heated  to  a  great  heat,  and  were  very  difficult  and  dan- 
gerous to  handle;  that  it  was  necessary  and  customary 
to  stop  the  reels  while  appellee  should  remove  the  kinks 
in  the  wire,  and  after  he  had  removed  the  kinks  in  the 
wire  and  returned  to  a  place  of  safety  the  reels  were 
again  started  by  the  man  whose  duty  it  was  to  start  them; 
that  on  the  31st  day  of  January,  1890,  the  reeler,  who 
was  operating  the  reel  on  which  the  appellee  was  work- 
ing, was  one  Walter  Ramsey,  an  employe  of  said  appel- 
lant; that  it  was  part  of  the  duties  of  said  reeler  to  stop 
said  reel  while  appellee  was  taking  out  and  removing  the 
kinks  from  said  wire  rods  aforesaid,  and  to  start  the  reels 
when  appellee  had  retired  to  a  place  of  safety;  that,  on 
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said  day,  one  of  the  rods  which  was  being  run  on  the 
reel  became  kinked,  and  the  reeler  stopped  the  reel  for 
the  appellee  to  go  and  remove  the  kink;  that  he  started 
to  do  so,  and  was  just  in  the  act  of  removing  the  kink 
when  the  said  Ramsey  negligently  and  carelessly  started 
the  reel  again,  well  knovying  the  danger  in  which  the 
appellee  was  placed,  and  without  giving  him  any  oppor- 
tunity to  retire  to  a  place  of  safety,  by  reason  of  which 
negligent  and  careless  starting  of  the  reel  by  said  Walter 
Ramsey,  appellee  was  greatly  injured,  by  having  his 
foot  and  leg  caught  by  the  heated  rod,  which  circled, 
around  appellee's  foot  and  leg,  burning  the  flesh  and 
bone  of  appellee's  foot  and  leg,  and  dragging  him  by 
said  heated  iron  rod  into  said  reel;  that  the  reeler,  Ram- 
sey, who  was  operating  the  reel  for  the  appellant  at  the 
time,  was  incompetent  and  wholly  unfit  for  the  position 
that  he  occupied,  and  for  which  appellant  had  employed 
him,  all  of  which  was  known  to  the  appellant  and  un- 
known to  the  appellee,  and  that  the  appellant  retained 
said  Walter  Ramsey  as  her  servant  and  employe  after 
having  knowlege  of  his  incompetency  and  unskillfulness 
a  sufficient  length  of  time  to  have  discharged  him;  that 
by  reason  of  said  negligence  and  carelessness  the  appel- 
lee was  injured  as  aforesaid,  and  without  any  fault  on  his 
part." 

This  paragraph  is  assailed  upon  the  ground  that  its 
averments  are  *'too  vague  and  uncertain,"  and  because 
*'the  act  complained  of,  being  a  simple  act  of  careless- 
ness," does  not  necessarily  show  the  servant  complained 
of  to  be  incompetent. 

That  the  allegations  of  a  complaint  are  vague,  indefinite, 
and  uncertain,  is  not  cause  for  demurrer.  If  the  appel- 
lant desired  a  more  definite  and  explicit  statement  of  the 
facts  alleged  to  constitute  the  negligent  acts  complained 
of,  the  remedy  was  by  a  motion  to  make  the  complaint 
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more  specific,  Sluyier  v.  Union  Cent.  Life  Ins,  Co.,  3 
Ind,  App.  312;  Clevetand^  etc.j  R.  W.  Co.  v.  Wynant, 
100  Iiid,  160;  Cincinnati,  etc.,  R.  W,  Co.  v.  Gaines,  104 
Ind.  526;  Town  of  Rushville  v,  Adams,  107  Ind.  475; 
Louisville,  etc.,  R.  W.  Co.  v.  Jones,  108  Ind.  551;  Pitts- 
burgh, etc.,  R.  W.Co.w  Hixon^  110  Ind.  225;  Mississin- 
ewa  Mining  Co.  v.Pation,  129  Ind.  472;  Sheeks  v.  Er- 
wii,  130  Ind.  31;  Garard  v.  Garard,  135  Ind.  15,  34 
N.  E,  Rep.  442;  Evansville,  etc.,  R.  R.  Co.  v.  Maddm, 
by  Next  Friend,  134  Ind.  571,  34  N.  E.  Rep.  oil. 

In  Adamson  v.  Shaner,  3  Ind.  App,  448,  this  court 
says:  ''Uocertaitity  is  not  generally  a  cause  for  demur- 
rer, unless  the  pleading  is  so  vague  as  not  to  state  a  cause 
of  action  or  ground  of  defense,  in  wliich  case  only  a  de- 
murrer will  lie.'' 

The  siecond  paragraph  of  the  complaint,  in  addition  to 
the  facts  alleged  in  the  first  paragraph,  contains  the  fol- 
lowing additional  allegations,  viz:  That  the  appellee  was 
injured  by  reason  of  the  appellant's  failing  to  inform  and 
notify  tlie  appellee  of  the  dangerous  character  of  the 
work,  and  the  means  to  avoid  said  danger. 

It  is  urged,  against  both  paragraphs  of  the  complaint, 
thmt  notwithstanding  the  allegations  that  appellee  had  no 
**  knowledge  of  the  actual  danger  of  said  occupation,'"  and 
that  such  dangers  were  not  apparent  to  appellee,  and  that 
the  facts  specially  pleaded  which  are  alleged  to  constitute 
the  dangers  to  which  he  w^ould  be  exposed,  show  that  the 
danger  was  apparent  to  any  person  who  would  exercise 
the  sense  of  sight;  that  the  appellee  was  conversant  with 
the  dangers  incident  to  the  work,  from  the  allegation 
*'that  when  first  ordered  by  the  said  foreman  to  go  to 
work  at  said  occupation  of  sticking  in  on  the  reels,  plain- 
tiff refused  to  do  so,  for  the  reason  that  he  was  entirely 
Vol.  8—26 
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inexperienced  in  tbie  duties  of  said  occupation,  and  con- 
sidered the  said  occupation  as  daflgerous." 

It  is  also  alleged,  in  the  complaint,  that  the  appellee 
was  induced  to  undertake  the  performance  of  the  new 
duties  upon  the  representation  made  by  appellant  that 
the  work  was  not  dangerous. 

When  a  servant  undertakes  to  engage  in  a  master's 
service,  and  to  perform  certain  duties,  the  master  has  a 
right  to  assume  that  he  is  qualified  to  perform  the  duties 
of  the  position  he  seeks  to  occupy,  and  competent  to  ap- 
prehend and  avoid  all  the  apparent  and  obvious  hazards 
of  such  service.  Louisville,  etc.,  R.  W,  Co.  v.  Frawley, 
110  Ind.  18. 

But  if  an  experienced  servant,  such  want  of  knowledge 
being  known  to  the  master,  is  induced  to  engage  in  the 
performance  of  certain  duties,  the  dangers  of  which  are 
not  apparent,  upon  the  assurance  that  no  danger  attends 
the  performance  of  such  duties,  and  the  servant  is  in- 
jured without  fault  on  his  part,  the  master  must  answer 
in  damages  therefor. 

It  is  averred,  in  both  paragraphs  of  the  complaint,  that 
apart  of  his  duties  in  ''sticking  in  on  the  reels"  '*was  to 
remove  the  kinks  from  the  wire  rods  which  came  from 
the  rolls  and  lay  upon  the  floor  preparatory  to  being 
wound  upon  the  reels.''  *'That  said  wire  rods  were 
heated  to  a  great  heat  and  very  difficult  and  dangerous 
to  handle." 

So  far  as  we  are  able  to  determine  from  the  allegations 
of  the  complaint,  the  appellee  was  a  person  of  mature 
years  and  possessed  of  the  faculties  and  understanding 
of  ordinary  persons;  hence,  was  able  to  see  apparent 
dangers  and  to  anticipate  and  realize  the  results  liable  to 
flow  therefrom. 

The  jury  rested  their  verdict  upon  the  first  paragraph 
of  the  complaint,  hence  it  is  necessary  only  to  consider 
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the  sufficiency  of  that  paragraph.  While  counsel  for  ap- 
pellee insists  that  the  complaint  is  drafted  upon  the 
theory  that  the  appellant  removed  the  appellee  from  the 
work  he  was  engaged  to  perform,  and  set  him  to  work  at 
a  more  dangerous  and  hazardous  occupation,  we  can  not 
accept  that  as  its  theory.  This  court  can  not  determine 
the  theory  and  sufficiency  of  a  complaint  simply  from 
the  statements  or  admissions  of  the  parties,  hut  from  the 
facts  alleged.  The  theory  of  the  first  paragraph  of  the 
complaint  is  that  the  appellee  was  injured  by  reason  of 
the  careless  and  negligent  acts  of  his  fellowservant, 
Walter  Ramsey,  in  starting  the  reel,  causing  the  heated 
rod  to  encircle  appellee ^s  foot  and  leg,  burning  the 
flesh  and  bone  thereof,  and  dragging  him  into  the  reel, 
it  being  alleged  that  said  Ramsey  was  incompetent  and 
wholly  unfit  for  the  position  he  occupied,  which  fact  was 
known  to  the  appellant  and  unknown  to  the  appellee. 
Upon  this  theory  the  complaint  is  sufficient,  so  far  as 
any  defects  therein  have  been  pointed  out. 

The  jury,  at  the  request  of  the  appellant,  answered  and 
returned  with  their  general  verdict  numerous  interroga- 
tories, among  which  were  the  following: 

"4th.  Was  not  Walter  Ramsey,  the  reeler  testified 
aboutj  a  fellow-employe  with  the  plaintiff  at  the  time  the 
plaintiff  was  injured?     Ans.    Yes. 

''5th.  Was  the  injuries  to  the  plaintiff  caused  by  the 
negligence  or  carelessness  of  Walter  Ramsey,  the  reeler? 
Ans,    Yes, 

"6th.  If  you  answer  the  last  preceding  question  in  the 
affirmative,  then  state  whether  the  said  Walter  Ramsey 
was  competent  to  do  the  work  iu  the  position  in  which  he 
was  working  at  tiie  time  of  the  injuries.  Ans.  He  was 
coin  pe  tent." 

These  interrogatories  and  answers  show  that  the  ap- 
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pellant  was  not  entitled  to  recover  on  the  theory  of  this 
paragraph  of  the  complaint. 

The  court  erred  in  overruling  appellant's  motion  for 
judgment  on  the  answers  to  the  interrogatories. 

Judgment  reversed,  with  instructions  to  render  judg- 
ment in  favor  of  appellant  on  the  answers  to  the  inter- 
rogatories, notwithstanding  the  general  verdict. 

Reinhard,  J.,  absent. 

Filed  Dec.  15,  1893. 


No.  1,002. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Renicker. 

Abbionment  of  Errors. — Questianifig  Admissibility  of  Evidence. — Errors 
Jointly  Assigned. — When  Unavailable. — When  an  assij^nment  of  error 
is  that  the  court  erred  in  the  admission  of  certain  testimony  given 
by  several  witnesses  upon  divers  subjects,  the  assignment  is  un- 
available if  any  part  of  such  evidence  was  properly  admitted. 

Recovery. —  When  Contrary  to  Law. — Theory.— A  party  must  recover 
secundum  allegata  et  probata,  or  not  at  all.  If  the  evidence  fails  to 
establish  the  material  allegations  of  the.  complaint,  a  recovery  by 
the  plaintiff  would  be  contrary  to  law.  The  plaintiff  must  recover, 
if  at  all,  upon  the  theory  of  the  complaint. 

Prom  the  Jasper  Circuit  Court. 

G.  W.  Kretzinger,  E.  G.  Field,  W.  B.  Austin  and  W. 
S.  KinnaUf  for  appellant. 

S.  P.  Thompson,  for  appellee. 

Ross,  J. — ^The  appellee  filed  her  complaint  in  one  par- 
agraph against  the  appellant,  as  follows: 

'*The  plaintiff,  Anna  Renicker,  complains  of  the  de- 
fendant, The  Louisville,  New  Albany  and  Chicago  Rail- 
way Co.,  and  says  that  the  defendant  is  a  corporation 
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duly  organized  under  the  laws  of  the  State  of  Indiana, 
and,  on  the  26th  day  of  June,  1891,  owned  and  operated 
a  certain  railroad,  known  as  the  Louisville,  New  Albany 
and  Chicago  Railway  Co.,  with  the  track,  cars,  locomo- 
tives and  other  appurtenances  thereto  belonging,  and 
was  a  common  carrier  of  passengers  for  hire  between 
Delphi,  in  Carroll  county,  Indiana,  and  the  towns  of 
Rensselaer  and  Fair  Oaks,  in  Jasper  county,  Indiana, 
from  which  and  to  which  the  said  railroad  was  built,  op- 
erated and  run  for  a  long  time  before,  at,  and  since  said 
date;  that  on  the  said  26th  day  of  June,  1891,  the  plain- 
tiff, who  was  then  aged  nineteen  years,  purchased  of 
the  defendant  a  first-class  ticket  from  the  city  oJ  Delphi 
to  the  town  of  Rensselaer,  aforesaid,  and  took  passage  on 
defendant's  regular  passenger  train;  that  defendant,  by 
its  agents,  to  wit,  its  engineer,  conductor,  and  brakeman, 
so  negligently  ran  and  operated  said  train  of  cars  that 
the  same  did  not  stop  at  the  platform  and  depot  of  the 
defendant  at  Rensselaer,  Indiana,  but  ran  by  said  plat- 
form a  distance  of  six  hundred  feet  before  stopping.  The 
plaintiff  proposed  to  the  defendant's  servants,  who  were 
then  and  there  acting  in  the  line  of  their  duty,  to  try  to 
get  off  such  train,  but  was  assured  that  the  train  would 
back  down  to  the  platform,  and  plaintiff  was,  by  said 
servants,  while  in  the  line  of  their  duty,  ordered  and 
commanded  to  keep  her  seat  until  the  train  backed  down 
to  the  platform,  and,  in  obedience  to  said  directions,  the 
plaintiff  made  no  effort  to  then  get  off  the  train.  The 
defendant's  servants,  however,  unlawfully  neglected  and 
refused  to  back  said  train  to  the  depot  at  said  station,  and 
started  towards  Chicago,  and,  after  going  some  distance, 
informed  plaintiff  that  the  train  would  stop  at  Surrey,  a 
distance  of  five  miles  from  Rensselaer,  and  the  plaintiff 
consented  thereto;  whereupon  said  conductor,  brakeman 
and  engineer  of  the  defendant,  while  acting  in  the  line 
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of  their  duty,  unlawfully  and  negligently  stopped  the 
train  on  a  grade  one  mile  from  Surrey,  and  with  great 
force  and  violence  commanded  and  compelled  the  plain- 
tiff to  alight  from  the  said  train  some  six  miles  from  the 
town  of  Rensselaer,  and  one  mile  from  Surrey,  and  not 
at  any  platform  or  station,  and  in  attempting  to  alight 
the  plaintiff,  by  the  negligence  of  defendant,  was  cast 
suddenly  to  the  ground  on  an  incline,  and  by  reason 
thereof  she  sprained,  bruised,  and  injured  her  ankle, 
knee,  leg,  and  back  to  such  an  extent  that  she  has  been 
helpless  and  unable  to  perform  labor,  and  has  suffered, 
and  still  suffers,  bodily  pain,  to  her  damage  ten  thousand 
dollars,  and  is  also,  by  reason  thereof,  crippled  and 
maimed  and  prevented  from  actively  pursuing  business 
for  life,  and  without  any  fault  or  negligence  of  the  plaintiff; 
and  that  her  said  injuries  were  all  caused  by  the  negli- 
gence, carelessness,  willfulness,  and  improper  acts  of  the 
defendant  and  its  servants.  Wherefore,  the  plaintiff 
says  she  ought  to  recover  ten  thousand  dollars. 

''The  plaintiff  alleges  that  although  she  is  under  the 
age  of  twenty-one  years,  yet  her  father,  being  a  poor 
man,  had,  before  the  time  of  this  accident,  allowed  and 
permitted  the  plaintiff  to  work  for  herself,  and  now  con- 
sents that  plaintiff  prosecute  this  action  in  her  own 
name,  and  plaintiff  files  herewith  her  father's  relinquish- 
ment of  his  right  of  action,  and  his  consent  to  act  as  her 
next  friend,  marked  exhibit  A,  and  made  a  part  of  this 
complaint.  Wherefore  plaintiff  demands  judgment  for 
ten  thousand  dollars,  and  for  all  other  relief." 

To  the  complaint,  appellant  filed  a  demurrer  for  want 
of  facts,  which  was  overruled  by  the  court  and  excep- 
tion saved.  There  was  a  trial  before  a  jury  and  a  ver- 
dict for  the  appellee,  assessing  her  damages  at  $700. 

The  appellant  moved  for  a  new  trial.     The  motion  was 
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overruled  and  judgoient  rendered  on  the  verdict  in  favor 
of  the  appellee. 

The  appellant  assigns,  in  this  court,  three  errors,  but 
inasmuch  as  counsel  have  not  argued  the  first  and  second 
errors  assigned,  they  are  waived. 

The  third  error  assigned  is  '*The  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial," 

The  motion  embraces  the  following  reasons  for  which 
a  new  trial  was  asked,  viz: 

**Fir£^t.  That  the  evidence  wholly  fails  to  prove  or  es- 
tablish the  averments  as  alleged  in  the  complaint  a& 
amended. 

''Second.  That  the  evidence  further  changes  the 
theory  of  the  complainant's  case  as  made  and  laid  in  the 
complaint  as  amended,  and  then^  even  though  the  evi- 
dence gives  a  right  of  action,  it  proceeds  upon  a  differ- 
ent theory  than  that  stated  in  the  complaint. 

''Third.  That  the  plaintiff  is  not  permitted,  by  evi- 
dence, to  change  the  theory  of  the  case  as  made  in  the 
complaint. 

''Fourth.  That  the  plaintiff  having  stated  specific 
acts  of  negligence,  she  is  required  to  rely  thereon ,  and, 
failing  thereon,  leaves  the  case,  as  alleged  and  made  in 
the  complaint,  without  sufficient  proof  to  entitle  the 
complainant  to  a  verdict  or  judgment,  motion  overruled, 
defendant  excepts,  and  thereupon  the  court  overruled 
said  motion,  which  was  error. 

"Fifth.  The  court  erred  in  refusing  instructions  re- 
quested to  be  given  the  jury  by  the  defendant. 

'* Sixth,  The  court  erred  in  giving  instructions  asked 
by  the  plaintiff. 

"Seventh,  The  verdict  of  the  jury  is  contrary  to  the 
evidence. 

"Eighth,  The  verdict  of  the  jury  is  contrary  to  the 
law. 
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"Ninth.  The  verdict  of  the  jury  is  contrary  to,  and 
in  disregard  of,  the  instructions  given  by  the  court. 

"Tenth.  The  damages  awarded  by  the  jury  are  exices- 
sive." 

To  all  and  each  of  which  matters  and  things  and  rul- 
ings of  the  court  above  stated,  the  defendant  then  and 
now  objects,  and  takes  exceptions  thereto,  and  to  e&oix  of 
them  severally. 

"Eleventh.  During  the  course  of  said  trial,  the  fol- 
lowing questions  were  propounded  plaintiff,  to  w^lnich 
questions  the  defendant,  by  its  attorneys,  then  and  "fclieTe 
objected  and  moved  to  strike  out  the  answers  thox-otx), 
which  questions,  objections,  and  reasons  therefor,  eacoep- 
tions  and  answers  to  such  questions  and  motions  to  strike 
the  same  and  exceptions,  thereto,  were  in  the  words  fol- 
lowing, to  wit: 

"Dr.  M.  B.  Alter. 

"Doctor,  you  may  state  if  you  know  what  the  lasixal 
results  are  in  restoring  the  system,  after  it  is  woundo<i  ^^ 
sprained,  to   a   perfect   condition,  under   the   ordixx^-^'y 
.  practice  among  the  physicians? 

"The  defendant   objects   to   this   question   upon    '^^^ 
ground  that  a  perfect  state  of  restoration  is  not  necessfl-^Ji 
that  it  is  immaterial;  that  a  proper  foundation  has    ^^^ 
been  laid,  for  the  plaintiff  has  not  shown  that  this  w^^^' 
ness  knows  the  difference  between  the  highest  state    ^^ 
restoration  possible  within  his  knowledge,  and  to  prove 
the  prior  condition  of   the  individual  upon  which    ^^ 
based  his  judgment.     And  the  facts  upon  which  opinion 
is  to  proceed  are  not  stated,  and  question  does  not  litoi^ 
witness  to  facts  proved  or  stated  to  jury,  and  under  both 
of  these  conditions,  his  evidence  is  not  admissible. 

"Objection  overruled. 

'A.    In  a  country  practice,  as  the  physicians  are    ^^ 
this  town,  there  are  but  few  cases  of  fractures  or  bad  <3i^' 
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locations,  and,  under  those  existing,  there  are  but  very 
small  per  cent,  of  them  become  perfect. 

'*Mrs.  Eliza  Renicker. 

*'Q.  State  what  has  been  her  condition  as  to  being 
able  to  do  work,  say,  since  the  26th  day  of  June,  1891. 

* 'The  defendant,  objects  on  the  ground  it  calls  for  a 
conclusion. 

''Objection  overruled.     Defendant  excepts.     . 

"A.    She  complained  of  her  knee  and  her  back. 

"Answer  stricken  out. 

"Q.  What  I  want  to  know  is,  how  much  work  she 
could  do. 

"A.  She  could  not  do  much  work;  she  would  com- 
plain it  would  hurt  her  back  it  she  stood  much  on  her 
feet. 

"Defendant  moves  to  strike  out  the  part  of  the  answer 
'she  would  complain,'  also  the  part  of  the  answer  'that 
it  would  hurt  her  back,'  because  conclusions. 

"Motion  overruled.     Defendant  excepts. 

"John  Renicker. 

"Q.  I  will  ask  you  to  state  to  this  jury  whether  or  not 
you  visited  the  place  on  the  railroad  where  your  sister 
claims  that  she  got  off  the  train. 

"A.    Yes,  sir. 

"Q.    Now,  where  was  that  place? 

"Defendant  objects.  Objection  overruled.  Defendant 
excepts. 

"Samuel  B.Thornton. 

'*Q.    Now,  how  was  the  railroad  track  at  this  time? 

"Defendant  objects  to  the  question  because  it  relates 
to  track  and  its  condition  at  a  time  after  alleged  ac- 
cident, and,  therefore,  not  admissible  or  relevant. 

"Objection  overruled.     Defendant  excepts. 

"Edgar  Thornton. 
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**Q.  Now,  were  you  informed  where  she  alighted  from 
the  ears? 

' '  Defendant  objects .  Objection  overruled .  Defendant 
excepts. 

''A.    On  the  grade. 

*'Q.    How  far  was  that  from  the  station? 

'*A.    In  my  judgment,  between  95  and  100  rods. 

''Grant  Renicker. 

"Q.    Where  did  you  see  her? 

"A.   At  my  brother  John's  home. 

"Q.  Now,  you  may  state  whether  your  brother  John 
was  married  at  that  time. 

"A.    Yes,  sir. 

'Q.  You  may  state  if  it  was  the  only  place  she  had 
relatives  near  Surrey. 

"Defendant  objects.  Objection  overruled.  Defendant 
excepts. 

"A.    Yes,  sir. 

"Q.  Now,  Mr.  Renicker,  you  may  state  to  the  jury 
what  your  sister  has  been  able  to  do  in  the  way  of  work 
since  that  time,  so  far  as  you  have  observed. 

"Defendant  objects  to  the  word  'able'. 

"Q.    What  has  she  been  doing  about  the  housfe? 

"A.    She  has  not  done  so  very  much. 

"Q.    State  just  what  you  know. 

"A.  She  was  not  able  to  wash,  or  to  walk  around  hurt 
her. 

Q.  (By  the  court)  Are  you  testifying  now  from  what 
she  told  you? 

"A.    Yes,  sir. 

"Annie  Renicker. 

"Q.  What  is  the  fact,  Annie,  about  how  many  times 
you  have  traveled  on  the  cars? 

' '  Defendant  objects  to  the  question  upon  the  ground  that 
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it  is  wholly  immaterial  whether  she  was  ever  on  the  cars 
previous  to  this  day,  alone  or  with  anybody. 

"Objection  overruled.     Defendant  excepts. 

"Dr.  Longhridge. 

"Q.   You  have  not  had  a  pass  on  their  road  lately? 

"A.  Not  for  a  year  or  so.  I  always  charged  the  com- 
pany for  whatever  I  did  for  them. 

"The  defendant  moves  to  strike  out  the  question  and 
answer  of  witness  touching  the  evidence  as  to  a  pass  or 
free  transportation  over  company's  road,  upon  the  ground 
that  the  evidence  does  not  tend  to  show  witness  in  employ 
of  defendant,  does  not  tend  to  prove  issues,  and  upon 
these  two  grounds,  and  upon  general  rules,  it  is  certainly 
inadmissible,  irrelevant,  and  immaterial. 

"Motion  overruled. 

"By  the  court:  The  jury  are  not  to  consider  the  ques- 
tion as  to  whether  the  doctor  had  a  pass  over  the  road, 
only  so  far  as  his  credibility  is  concerned,  as  it  was  last 
year  he  had  a  pass.  The  jury  are  only  to  consider  it  for 
the  purpose  of  credibility,  and  for  no  other  purpose. 

"Q.  Suppose,  doctor,  a  young  person  is  excited  and 
scared,  and  jumped  from  a  train  and  injured  her  leg,  and 
tried  to  walk  some  distance  on  the  railroad  ties,  walking 
eighty  rods,  and  then  walked  upon  smooth  ground,  and 
stopping,  left  her  satchel  and  rested,  it  is  not  impossible 
for  her  to  walk  that  distance;  there  is  nothing  unusual 
in  that? 

"Defendant  objects.  Objection  overruled.  Defendant 
excepts. 

"A.    No. 

"Q.  Now,  suppose  a  person  should  receive  a  sprain 
in  the  leg  and  should  go  lame  and  would  apply  lini- 
ments, such  as  arnica  and  other  medicines  of  that  kind, 
and  rub  the  parts  that  were  injured,  and  take  what  rest 
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they  could,  would  that  be  proper  treatment,  so  far  as  it 
went? 

**A.    Yes,  sir. 

*  'Q.  Suppose  they  continued  that  treatment  for  a  short 
time  and  then  consulted  a  physician,  and  then,  substan- 
tially following  the  physician's  directions,  .what  would 
you  say  to  that? 

''Defendant  objects  to  the  question  upon  the  ground 
that  the  plaintiff  failed  to  follow  the  directions  of  the 
physician. 

''Objection  overruled.     Defendant  excepts. 

"A.    I  think  they  should  have  been  followed  directly. 

"Annie  Renicker. 

"Q.  Where  was  Mr.  Kenton  when  you  went  to  the 
house  that  morning? 

"A.*  When  I  first  came  to  the  house  I  did  not  see  him. 
When  I  came  in  Mrs.  Kenton  had  the  breakfast  just 
nearly  ready,  when  he  came  in,  and  we  were  talking 
about  what  times  we  had,  and  we  went  back  into  the 
room,  and  I  told  them  how  it  came  I  did  not  get  off  at 
Rensselaer. 

"Defendant  objects.  Objection  overruled.  Defendant 
excepts.  And,  for  reasons  appearing  upon  the  face  of 
said  record,  defendant  prays  for  a  new  trial." 

The  first,  second,  third  and  fourth  reasons  are  not  well 
assigned. 

The  fifth,  sixth,  ninth  and  tenth  reasons  are  waived 
because  not  argued. 

The  eleventh  cause  assigns  as  error  the  admission  of 
the  testimony  of  several  witnesses  upon  divers  subjects. 
Under  this  reason  for  a  new  trial,  if  any  part  of  the  evi- 
dence objected  to  was  proper,  the  assignment  is  not  well 
taken.  A  considerable  portion  of  the  testimony  objected 
to  was  proper,  and  there  was  no  error  in  overruling  the 
objections  thereto. 
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It  also  appears  that  the  objections  to  the  evidence  of- 
fered were  too  general.  Objections  to  evidence  must  be 
reasonably  specific.  ' 

The  seventh  reason  is  no  longer  a  statutory  reason  for 
a  new  trial.     Section  559,  R.  S.  1881. 

The  eighth  reason  is  the  only  one  which  can  be  con- 
sidered by  this  court. 

It  is  insisted,  on  behalf  of  the  appellant,  that  the  case 
established  by  the  eyidence  is  not  the  cause  of  action  al- 
leged in  the  complaint. 

**A  motion  for  a  new  trial,  upon  the  ground  that  the 
verdict  or  decision  is  contrary  to  law  is  somewhat  in  the 
nature  of  a  demurrer  to  the  evidence.  It  admits  all  the 
evidence  given  upon  the  trial,  but  says  that  as  the  ver- 
dict or  decision  based  upon  such  evidence  is  contrary  to 
the  general  principles  of  the  law  applicable  to  the  is- 
sues involved,  judgment  should  not  be  rendered  thereon. 
Such  a  motion  presents  to  the  nisi  prius  and  appellate 
courts  a  question  of  law  merely.  Each  court  is  required 
to  make  an  application  of  the  law  to  the  evidence,  and 
determine  whether  the  verdict  or  decision  is  contrary  to 
the  principles  of  law  which  should  govern  the  cause.'' 
Buskirk's  Prac,  239.;  Bosseker  v.  Cramer,  18  Ind.,  44; 
McGuire  v.  State y  50  Ind.  284. 

It  is  the  settled  law  that  the  plaintiff  must  recover,  if 
at  all,  upon  the  theory  of  her  complaint.  Boesker  v. 
Pickett,  81  Ind.  554;  Hewitt  v.  Powers,  84  Ind.  295; 
Western  Union  Tel.  Co.  v.  Reed,  96  Ind.  195;  Ivens  v. 
Cincinnati,  etc.,  R.  W.  Co.,  103  Ind.  27;  Chicago,  etc., 
R.  R.  Co.  V.  Bills,  104  Ind.  13;  Pennsylvania  Co.  v. 
'Marion,  104  Ind.  239;  Louisville,  etc.,  R.  W.  Co.  v.  God- 
man,  104  Ind.  490;  Spencer  v.  McGonagle,  107  Ind.  410. 

What,  then,  is  the  theory  of  the  cause  of  action  al- 
leged in  the  complaint?  Is  it  to  recover  damages  for 
being  carried  past  her  destination  or  for  injuries  received 
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while  alighting  from  appellant's  train?  .  The  complaint 
is  wholly  insuflBcient  as  stating  a  cause  of  action  upon 
the  former  theory.  Pittsburgh,  etc.,  R.  W.  Co.  v.  Light- 
cap,  7  Ind.  App.  249,  and  cases  cited;  Chicago,  etc.,  R. 
R.  Co.  V.  Bills,  supra,  and  cases  cited. 

We  think,  however,  that  the  gist  of  the  action  is  that 
the  ''defendant  unlawfully  and  negligently  stopped  the 
train  on  a  grade  one  mile  from  Surrey,  and  with  great 
force  and  violence  commanded  and  (jompelled  the  plain- 
tiff to  alight  from  the  said  train  some  six  miles  from  the 
town  of  Rensselaer  and  one  mile  from  Surrey,  and  not 
at  any  platform  or  station,  and,  in  attempting  to  alight, 
the  plaintiff,  by  the  negligence  of  the  defendant,  was  cast 
suddenly  to  the  ground  on  an  incline,  and  by  reason 
thereof  she  sprained,  bruised,  and  injured  her  ankle, 
knee,  leg,  and  back,''  etc. 

Upon  this  theory  must  the  evidence  sustain  the  ver- 
dict, or  it  will  be  contrary  to  the  law  of  the  case. 

There  is  no  evidence  to  make  a  case  under  the  issues. 
While  the  evidence  may  be  suflBcient  to  entitle  the  ap- 
pellee to  recover  for  being  carried  past  her  destination, 
she  was  not  entitled  to  a  verdict  and  judgment  upon  that 
theory,  because  that  is  not  the  cause  of  action  alleged  in 
her  complaint.  In  fact  the  evidence  wholly  fails  to 
establish  the  fact  that  the  appellee  was  injured  at  the 
time  or  under  the  circumstances  alleged  in  the  com- 
plaint. 

Counsel  for  appellee,  in  his  contention,  says:  '*The 
appellee  wanted  to  go  to  her  mother's  house,  near  Rens- 
selaer. Rensselaer  was  her  first  choice,  Surrey  second 
choice,  and  Fair  Oaks  third  choice.  This  choice  was  • 
compulsory  and  caused  by  the  wrongful  and  negligent 
acts  of  the  appellant  in  not  permitting  appellee  to  aligl^t 
where  her  ticket  entitled  her  to  a  discharge.  Appellee 
bought  a  ticket  at  Delphi  for  Rensselaer;  at  Rensselaer 
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appellant's  train  passed  the  platform,  promised  to  go 
back,  but  went  on.  The  brakeman  hallooed  Surrey  three 
times,  took  appellee's  valise  out  of  the  car  and  set  it  on 
the  ground,  reached  his  hand  out  as  if  to  support  appel- 
lee, and  she  jumped.  The  support  was  not  given,  and 
appellee  was  deceived.  She  had  a  right  to  rely  on  the 
professed  support  of  appellant's  servant  in  the  line  of 
his  duty.  The  command  or  call  was  repeated  three 
times,  and  no  doubt  with  great  force  and  violence,  Sur- 
rey, Surrey y  Surrey.  *  ♦  *  T^he  evidence  thus  clearly 
makes  out  a  plain  case  of  negligence  against  appellant, 
and  there  was  no  perceptible  change  of  theory." 

If  we  are  correct  in  our  conclusions  as  to  the  theory  of 
the  complaint,  and  we  think  our  conclusions  as  to  its 
theory  is  correct,  the  evidence  fails  to  establish  the  ma- 
terial allegations  of  the  complaint;  hence  it  follows  that 
the  verdict  can  not  stand,  because  it  is  contrary  to  the 
law  applicable  to  the  case.  It  is  not  sufficient  to  say 
that  the  evidence  is  sufficient  to  entitle  the  appellee  to 
recover  upon  some  theory,  but  the  question  is,  does  it 
entitle  her  to  recover  upon  the  theory  of  the  issues.  The 
evidence  must  establish  the  case  made  by  the  complaint, 
and  if  there  is  no  evidence  to  sustain  the  cause  of  action 
upon  the  theory  of  the  complaint,  the  verdict  is  contrary 
to  law. 

As  said  by  the  court  in  Bosseker  v.  Cramer y  supra: 
"We  think  that  a  verdict  which  is  contrary  to  law,  is 
one  which  is  contrary  to  the  principles  of  law  as  applied 
to  the  facts  which  the  jury  were  called  upon  to  try;  con- 
trary  to  the  principles  of  law  which  should  govern  the 
cause."  Robinson  Machine  Works  y.  Chandler ^  56  Ind. 
575.  ' 

In  the  case  of  Boardman  v.  Oriffiny  52  Ind.  101,  the 
court  said:  *'When  the  trial  of  a  cause  is  by  the  court, 
instead  of  a  jury,  whether  the  court  is  requirad  to  find 
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the  facts  specially  or  not,  it  can  not^  any  more  than  a 
jury  can,  go  outside  of  the  case  made  by  the  pleadings. 
In  such  cases,  as  well  as  in  others,  the  parties  must  recover 
upon  the  allegations  of  the  pleadings.  They  must  re- 
cover secundum  allegata  et  probata,  or  not  at  all.  It  must 
be  so,  in  the  nature  of  things,  so  long  as  our  mode  of 
administering  justice  prevails.  It  would  be  folly  to  re- 
quire the  plaintiff  to  state  his  cause  of  action,  and  the 
defendant  to  disclose  his  grounds  of  defense,  if,  on  the 
trial,  either  or  both  might  abandon  such  grounds  and 
recover  upon  others,  which  are  substantially  different 
from  those  alleged."  Paris  v.  Strong ,  51.  Ind.  339; 
Terry  v.  Shively,  64  Ind.  106;  Judiy  v.  Gilbert,  77  Ind. 
96;  Hays  v.  Carr,  Admr.,  83  Ind.  275;  Thomas  v.  Dale, 
86  Ind.  435;  Cleveland,  etc.,  R,  W.  Co,  v.Wynant,  134 
Ind.  681;  Hasselman  v.  Carroll,  102  Ind.  153;  Brotony, 
Will,  103  Ind.  71;  Louisville,  etc.,  R.  W.  Co.  v.  Oodman, 
104  Ind.  490. 

A  new  trial  ought  to  have  been  granted  the  appellant, 
for  the  reason  that  the  verdict  of  the  jury  is  contrary  to 
the  law  applicable  to  this  cause. 

Judgment  reversed,  at  the  cost  of  appellee,  with  in- 
structions to  sustain  appellant's  motion  for  a  new  trial. 

Filed  Dec.  20, 1893. 


No.  909. 
HiNDMAN   V.  TiMMB. 


Pleading. — Complaint. — Negligence. — General  Allegations  Student.— 
In  an  action  based  on  tort,  negligence  may  be  alleged  in  general 
terms  without  setting  forth  the  specific  acts  constituting  the  same. 

Same. — Indefiniteness. — Bemedy  for. — ^The  usual  remedy  lor  indefinite- 
ness  in  pleading  is  by  motion  to  make  more  specific. 

Variance.— /mwaicWaZ. — Pleading  and  Proof. — Where  an  allegation  in 
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the  complaint  was  that  plaintiff  was  injured  while  '^attempting  to 
drive  them  [his  horses]  and  pass"  the  object,  and  the  proof  was 
that  plaintiff  was  injured  while  attempting  to  ''lead''  his  horses 
past  the  object  alter  failing  to  drive  them  by,  there  was  at  most  an 
immaterial  variance  which  would  be  deemed  cured  by  sections  391 
and  392,  R.  S.  1B81. 

Instructions  to  Juby.— Joint  Assignment, — When  Unavailable, —  An 
assignment  pf  error,  which  questions  the  sufficiency  of  instructions 
jointly  and  not  severally,  can  avail  nothing,  unless  all  the  instruc- 
tions thus  assigned  are  erroneous. 

Same. — Incomplete  Instruction, — Remedy, — If  an  instruction  is  correct 
as  far  as  it  goes,  the  party  who  desires  a  more  complete  and  fuller 
statement  of  the  law  must  ask  for  it,  and  thus  only  can  error  be  or- 
dinarily predicated  upon  the  action  of  the  court. 

Same. — Not  Signed  by  Party  or  Attorneys, — Befusal  not  Error. — It  is 
not  error  to  refuse  instructions  which  are  hot  signed  by  a  party  or 
bis  attorneys. 

Same. — Assuming  Fact  to  be  True. — It  is  not  error  to  assume  an  is^ 
suable  fact  as  true  in  an  instruction,  if  the  fact  be  uncontroverted. 

CoNTBrBUTOEY  NEGLIGENCE. — Mixed  Question  of  Law  and  Fact, — Prov-^ 
ince  of  Jury. — As  to  whether  a  party  is  guilty  of  contributory  negli- 
gence in  attempting  to  lead  his  horses  past  an  object  in  the  high- 

•  way,  at  which  they  had  taken  fright,  and  so  attempting  was  injured, 
is  a  mixed  question  of  law  and  fact,  the  determination  of  which 
properly  rests  with  the  jury. 

Negligence.— Zitfain'nflr  Sick  and  Disabled  Cow  in  Highway, — Injury  from 
Fright  of  Horses. — In  an  action  for  damages  for  personal  injury  by 
reason  of  plaintiff's  horses  taking  fright  at  defendant's  dead  cow  in 
the  highway,  defendant's  negligence  was  sufficiently  established 
whefi  shown  that  hejieft  the  sick  and  disabled  cow  in  the  highway, 
having  good  reason  to  believe  that  she  would  die  and  was  liable  to 
frighten  the  horses  of  passers-by,  whether  he  knew,  previous  to  the 
accident,  that  the  cow  had  died. 

From  the  Greene  Circuit  Court. 

A,  O,  Cavins,  E.  H.  C,  Cavins  and  W,  L,  Gavins, 

for  appellant. 

W.  L,  Slinkard  and  D,  W.  Crockett,  for  appellee. 

Gavin,  J. — As  appellee  was  traveling  along  a  public 
highway  his  horses  became  frightened  at  a  dead  cow  ly- 
ing in  the  highway.     Being  unable  to  drive  them  by^ 
he  undertook  to  lead  them  past,  but,  by  reason  of  their 
Vol.  8—27 
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fright,  they   ran   away,  and  he  was  injured  by  being 
thrown  against  a  wire  fence. 

He  brought  suit  against  appellant  for  negligently  leav- 
ing the  cow  in  the  road,  and  recovered  damages. 

The  complaint  was  tested  by  demurrer,  which  was 
overruled  to  the  first  and  third  paragraphs,  with  proper 
exceptions. 

When  fairly  construed,  the  allegations  of  the  first  para- 
graph show  that  the  body  of  his  dead  cow  was,  by  ap- 
pellant, carelessly  and  negligently  left  lying  in  a  public 
highway,  whereby  appellee's  horses  became  frightened 
and  ran  away  and  caused  the  injuries  complained  of, 
while  appellee  was  traveling  on  said  highway,  and,  in 
the  exercise  of  proper  care  and  diligence,  was  * 'attempt- 
ing to  drive  them  and  pass  the  said  object.*' 

While  the  allegations  as  to  appellant's  negligence  are 
made  in  general  terms,  the  complaint  is  not  thereby  ren- 
dered insufficient  on  demurrer.  On  the  contrary,  it  has 
long  been  recognized  as  the  rule  in  Indiana  that  the  gen- 
eral allegation  that  an  act  was  negligently  done  is  su£S* 
cient  without  setting  forth  in  detail  the  specific  acts  con- 
stituting the  negligence.  Lowi^ville,  etc,,  R.  W.  Co,  v. 
Berkey,  35  N.  E.  Rep.  3. 

We  do  not  find,  in  their  essential  features,  any  material 
difference  between  the  two  paragraphs.  Upon  the 
ground  that  it  is  indefinite,  objection  is  made  to  one  of 
the  allegations  of  the  third  paragraph.  The  usual  rem- 
edy for  such  a  defect  is  by  motion  to  make  more  specific. 
American  Wire  Nail  Co.  y.  Connelly^  8  Ind.  App.  398, 
35  N.  E.  Rep.  721,  and  cases  cited  therein. 

Furthermore,  the  allegation  itself  was  a  needless  one, 
the  matter  covered  by  it  being  included  in  the  general 
allegation. 

There  was  no  error  in  overruling  the  demurrer. 
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An  examination  of  the  evidence  convinces  us  that 
there  was  suflScient  evidence  to  sustain  the  verdict. 

While  it  does  not  show  that  appellant  knew  that  the  cow 
was  dead  before  the  accident,  there  was  suflBicient  to 
authorize  the  jury  to  find  that  he  left  the  sick  and  dis- 
abled cow  in  the  highway,  where  he  had  good  reason  to 
believe  that  it  would  die  and  was  liable  to  frighten  the 
horses  of  passers-by,  as  did  actually  occur.  While  he 
did  not  know  that  the  results  which  occurred  would  hap- 
pen, he  had  good  reason  to  expect  them. 

That  appellee  was  injured  while  attempting  to  lead  his 
horses  past  the  body,  after  failing  to  drive  them  by,  in- 
stead of  while  "attempting  to  drive  them  and  pass"  it, 
as  alleged  in  the  complaint,  would  be  at  the  most  an  im- 
material variance  and  not  a  failure  of  proof,  and  would 
be  deemed  cured  by  the  provisions  of  sections  391  and 
392,  R.  S.  1881.  Steinke  v.  Bentley,  6  Ind.  App.  663, 
34  N.  E.  Rep.  97;  Bristol  Hydraulic  Co,  v.  Boyer,  67 
Ind.  236. 

Under  the  facts  of  this  case,  the  question  of  the  negli- 
gence of  the  appellee,  in  attempting  to  lead  his  horses 
past  the  body,  was  essentially  one  for  the  determination 
of  the  jury,  and  with  their  determination  we  do  not  feel 
justified  in  interfering. 

One  cause  assigned  for  new  trial  is  that  the  court  erred 
in  giving  * 'instructions  6  and  7  of  its  own  motion."  As 
contended  by  counsel  for  appellee,  this  assignment  ques- 
tions the  suflBciency  of  these  instructions  jointly  and  not 
severally.  To  sustain  the  motion  upon  this  ground  both 
must  be  bad.  Devay  v.  Dunlap,  7  Ind.  App.  690,  35  N. 
E.  Rep.  195;  Ohio,  etc.,  R,  W.  Co.  v.  McCartney,  121 
Ind.  385;  Wallace  y.  Exchange  Bank,  126  Ind.  265;  Rees 
V.  Blackwell,  6  Ind.  App.  506,  33  N.  E.  Rep.  988. 

The  only  objection  presented  to  the  6th  instruction  is 
that  it  authorizes  a  recovery  upon  proof  that  appellee 
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was  injured  while  attempting  to  *'lead''  instead  of  drive 
his  horses.  What  we  have  heretofore  said  shows  thi& 
objection  to  be  untenable. 

The  only  criticism  offered  to  the  seventh  is  that  it  as- 
sumes that  appellant  had  a  dead  cow  in  the  highway.  If 
this  be  granted,  the  fact  was  uncontro verted.  No  harm 
could  possibly  result  from  the  courts  assuming  such  a 
fact  to  be  true.  Louisville,  etc.,  JR.  jR.  Co,  v.  Utz,  Admr., 
133  Ind.  265. 

That  the  court  erred  in  giving  ''instructions  1,  2,  3, 
4  and  5  asked  by  plaintiff/'  is  another  cause  for  new 
trial.  Like  the  preceding  cause,  this  also  questions  the 
suflBciency  of  all  these  instructions  jointly,  and  not  of 
each  one  separately.  All  the  instructions  must  be  over- 
thrown to  sustain  the  assignment. 

Instruction  No.  1  states  that  "where  negligence  is  one 
of  the  issues  in  a  case,  in  order  for  the  plaintiff  to  re- 
cover, he  must  use  ordinary  care,"  and  then  proceeds  to 
give  a  definition  of  ordinary  care.  This  instruction 
counsel  assert  to  be  erroneous  "because  it  does  not  take 
into  consideration  any  of  the  elements  of  negligence  and 
the  recovery  therefor,  except  that  the  plaintiff  must  use 
ordinary  care." 

Did  the  instruction  undertake  to  tell  the  jury  all  that 
was  necessary  to  enable  the  plaintiff  to  recover,  then  the 
contention  of  counsel  would  be  correct.  Kentucky,  etc.j 
Co,  V.  Eastman,  7  Ind.  App.  514,  34  N.  E.  R«p.  835; 
Jackson  School  Township  v.  Shera,  35  N.  E.  Rep.  842. 

But  the  instruction  does  not  do  this.  It  simply  in- 
forms the  jury  as  to  one  element  of  his  right  to  re- 
cover, and  that  this  is  an  essential  one.  That  it  is  in- 
deed an  essential  element  is  not  and  can  not  be  gainsaid. 
It  is  settled  that  when  an  instruction  is  correct  as  far  as 
it  goes,  the  party  who  desires  a  more  complete  and  fuller 
statement  of  the  law  must  ask  for  it,  and  thus  only  can 
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any  error  be  ordinarily  predicated  upon  the  action  of  the 
court.  Elliott's  App.  Proced.,  sections  647  and  736; 
Western  Union  Tel  Co,  v.  Buskirk,  107  Ind.  549. 

The  objection  to  the  third  instruction  is  not  well  taken. 

No  objection  whatever  is  made  to  the  fifth  instruction. 
Thus  there  are  three  instructions  out  of  the  five  to  which 
no  well  founded  objection  is  presented.  The  cause  for 
new  trial  is,  therefore,  not  sustained. 

The  last  reason  for  a  new  trial  argued  in  this  court  is 
that  the  court  erred  in  refusing 'certain  instructions 
asked  by  the  appellant.  These  instructions  do  not  ap- 
pear, from  the  record,  to  have  been  signed  by  the  appel- 
lant or  his  attorneys.  This  being  true,  appellee  must 
be  sustained  in  his  contention  that  there  was  no  error  in 
refusing  them.  Darnell  v.  Sallee,  7  Ind.  App.  581,  34 
N.  E.  Rep.  1020;  State,  ex  rel,  v.  Sutton,  99  Ind.*300; 
Board,  etc.,  v.  Legg,  Admr.,  110  Ind.  479;  Thornton  on 
Juries,  section  159. 

We  have  considered  all  the  questions  presented  to  us 
by  counsel,  and  find  no  available  error. 

Judgment  affirmed. 

Filed  Dec.  20  1893. 


No.  040. 
Welsh,  Executor,  v.  Brown. 

Principal  and  Agent. — Agent  Acting  in  Disregard  of  His  PrincipaVs 
Instruction, — Liability  of  Agent. — Damages, — Measure  of, — Where  A. 
left  money  in  the  hands  of  B.,  as  his  agent,  with  instructions  to  loan 
the  same  to  C,  when  C.  and  his  wife  should  execute  a  mortgage 
upon  a  certain  eighty  acres  of  land  unincumbered,  and  B.,  in  disre- 
gard of  such  instructions,  loaned  the  money  to  0.  with  a  preexisting 
mortgage  on  the  land,  he  is  liable  to  A.  therefor,  if  loss  resulted 
therefrom,  in  a  sum  not  exceeding  the  amount  of  the  preexisting 
mortgage. 

Same.— Evidence,— When  a  Witness  May  Testify  to  a  Conversation  tcith 
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Decedent. — DecedenVs  Estate, — In  an  action  by  a  decedent's  repre- 
sentative, against  decedent's  agent,  for  damages  resulting  from  a 
disregard,  by  the  agent,  of  instructions  concerning  the  loaning  of 
money,  the  party  with  whom  the  agent  contracted  is  competent  to 
testify  to  a  conversation  which  he  had  with  the  decedent  before  the 
agent  turned  over  the  money  left  with  him  by  the  decedent  to  loan 
and  accepted  a  mortgage,  wherein  the  decedent  directed  witness  to 
tell  said  agent  to  turn  over  the  money  and  accept  a  second  mort- 


Demurbbr. — Overruling  to  Inavffldent  Answer, — When  Beversible  Error, 
—  W?ien  Harmless, -—The  overruling  of  a  demurrer  to  a  paragraph  of 
answer  not  stating  a  defense  to  the  action  is  reversible  error,  anless 
it  affirmatively  appears  that  the  verdict  rests  wholly  upon  one  or 
more  paragraphs  of  the  answer  which  are  good. 

Assignment  op  Errors. — Assignnient  Must  be  Based  Upon  Proper  Ex- 
ception,— Misconduct  of  Counsel. — Where  error  is  predicated  upon 
the  misconduct  of  counsel,  no  question  is  presented,  on  appeal,  un- 
less the  trial  court  was  given  an  opportunity  to  correct  the  error. 
No  valid  exception  can  be  saved  unless  based  upon  a  ruling  of  the 
coujrt. 

From  the  Wayne  Circuit  Court. 

J.  M.  Morris f  L,  P.  Mitchell  and  R.  A,  Jackson^  for 
appellant. 

Brown  and  Brovm,  for  appellee. 

Ross,  J. — ^The  appellant,  Josiah  A.  Welsh,  as  executor 
of  the  estate  of  Joseph  Welsh,  deceased,  brought  this  ac- 
tion against  the  appellee  in  the  Henry  Circuit  Court, 
and  the  cause  was  sent,  on  change  of  venue,  to  the  V»^ayne 
Circuit  Court,  where  there  was  a  trial,  and  verdict  and 
judgment  in  favor  of  the  appellee. 

The  complaint  is  in  two  paragraphs,  the  first  being, 
in  substance,  as  follows:  That  in  January,  1887,  tte 
deceased,  desiring  to  make  a  loan  to  one  Albert  Brown, 
placed  in  appellee's  hands,  as  his  attorney  and  agent,  the 
sum  of  $2,500.  and  requested  and  instructed  him  to  loan 
and  pay  the  said  sum  to  the  said  Albert  Brown,  upon 
the  execution  by  Brown  and  his  wife  of  a  mortgage  upon 
eighty  acres  of  land  which  he  owned  in  Henry  county, 
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Indiana,  but  not  to  pay  over  said  money  until  said  land 
was  clear  of  all  incumbrances;  that  the  appellee  under- 
took the  performance  of  the  said  matters  and  the  mak- 
ing of  said  loan,  for  and  on  behalf  of  decedent;  that,  in- 
stead of  obeying  his  instructi<^ns,  he  carelessly  and  negli- 
gently paid  over  said  money  to  said  Albert  Brown,  while 
there  was  a  senior  mortgage  for  $1,600  still  upon  said 
real  estate,  the  existence  of  which  mortgage  was  known 
to  the  appellee;  that  both  said  mortgages  were  foreclosed; 
the  property  sold  and  bid  in  by  the  decedent  for  $2,900^. 
of  which  sum  after  the  payment  of  the  first  mortgage,- 
the  balance  was  paid  upon  decedent's  mortgage,  leaving: 
a  balance  due  thereon  of  $1,800,  which  is  due  and  un- 
paid; that  Albert  Brown,  at  the  time  of  making  the  loan, 
was,  and  still  is,  insolvent;  that  when  the  decedent  ac- 
cepted the  mortgage  he  was  ignorant  of  the  fact  that 
there  was  an  older  mortgage  on  the  property. 

The  second  paragraph  contains  substantially  all  the 
facts  alleged  in  the  first,  and  in  addition  charges  that 
the  appellee  purposely  defrauded  the  decedent,  in  this, 
that  he  was  the  brother  of  said  Albert  Brown,  and  at  the 
time  of  the  making  of  the  loan  was  surety  for  him  on 
certain  notes  to  the  amount  of  $2,000,  which  were  then 
overdue,  and  that  the  loan  was  made  in  order  to  save 
himself  from  liability  as  such  surety,  for  the  payment  of 
which  debts  the  money  borrowed  was  used.  It  is  also 
averred  in  this  paragraph  that  the  property  mortgaged 
was  worth  but  $2,900  and  was  incumbered  for  $1,600, 
which  appellee  well  knew  at  the  time  he  turned  over  the 
$2,500. 

To  the  complaint  the  appellee  filed  an  answer  in  four 
paragraphs: 

1st.    A  general  denial. 

2d.    Payment. 

3d.   That  the  loan  was  made  under  the  direction  of  the 
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decedent,  he  having  full  knowljedge  of  the  existence  of 
the  prior  mortgage. 

4th.  That,  upon  the  foreclosure  of  the  mortgage,  the 
mortgaged  property  was  sold  and  bid  in  by  the  decedent 
for  $2,900;  that  it  was  worth  $4,500,  which  was  ample 
to  pay  both  mortgage  debts. 

A  demurrer  was  filed  and  overruled  to  the  fourth  para- 
graph of  the  answer,  and  the  ruling  of  the  court  thereon 
is  the  first  error  assigned  in  this  court. 

Under  the  allegations  of  the  complaint,  the  decedent 
directed  the  appellee,  as  his  agent,  to  loan  the  money, 
when  said  Albert  Brown  secured  him  with  a  mortgage 
upon  eighty  acres  of  ground,  which  he  owned,  said  land 
to  be  unincumbered.  If  the  appellee  disregarded  his  in- 
structions and  loaned  the  money  with  a  preexisting 
'mortgage  still  on  the  land,  he  was  liable  to  decedent 
therefor,  if  loss  resulted  therefrom,  to  the  extent  of  a  sum 
not  exceeding  the  amount  of  the  preexisting  mortgage. 
An  answer  in  confession  and  avoidance,  in  order  to  with- 
stand a  demurrer,  must  overcome,  by  affirmative  allega- 
tions, the  prima  facie  case  which  it  confesses  and  seeks 
to  avoid.     Racer  v.  State,  for  Use,  131  Ind.  393. 

It  is  prejudicial  to  the  rights  of  a  plaintiff,  and  hence 
error,  to  hold  an  answer  to  be  sufficient  as  a  bar  to  his 
action,  which  does  not  contain  facts  constituting  a  de- 
fense. Abdil  VI  Abdil,  33  Ind.  460;  Over  y.  Shannon, 
75  Ind.  352;  Sirm  v.  City  of  Frankfort,  79  Ind.  446; 
Thompson  v.  Lowe,  111  Ind.  272;  Messick  v.  Midland 
R.  W.  Co.,  128  Ind.  81;  Scott  v.  Stetler,  128  Ind.  385. 

If  the  fourth  paragraph  of  the  answer  is  insufficient, 
the  overruling  of  the  demurrer  to  it  would  be  error,  and 
the  judgment  would  have  to  be  reversed  unless  it  affirm- 
atively appears  that  the  verdict  rests  wholly  upon  one  or 
more  of  the  other  paragraphs  of  the  answer,  which  are 
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good.  Taylor  v.  Wootan,  by  Next  Friend,  1  Ind.  App. 
188;  6la88  v.  Murphy,  4  Ind.  App.  530. 

The  appellant,  in  support  of  his  complaint,  in  addi- 
tion to  establishing  what  the  property  sold  for  on  fore- 
closure sale,  introduced  a  number  of  witnesses,  who  testi- 
fied as  to  its  value,  some  of  whom  placed  its  value  at 
more  than  $2,900,  and  one,  at  least,  said  it  was  worth 
four  thousand  dollars.  The  appellee  made  proof  of  its 
value,  but  none  of  his  witnesses  placed  it  higher  than 
four  thousand  dollars,  and  inasmuch  as  the  original 
mortgages  amounted  to  $4,100  it  is  clear  the  verdict  does 
not  rest  upon  this  answer  to  sustain  which  it  was  neces- 
sary to  establish  the  fact  that  the  mortgaged  property 
was  worth  more  than  the  mortgage  debts.  Even  if  the 
jury  had  accepted  as  its  value  the  value  placed  upon  it 
by  appellee's  witnesses,  they  must  still  find  that  it  did 
not  equal  the  amount  of  the  two  mortgages.  The  jury 
returned  a  general  verdict  for  the  appellee,  hence  it 
must  have  been  either  upon  the  theory  that  the  appel- 
lant failed  to  establish  his  complaint,  or  that  the  appel- 
lee established  one  or  more  of  the  defenses  pleaded  in  the 
good  paragraphs  of  his  answer. 

There  was  no  error  in  admitting  and  afterwards  in 
overruling  the  motion  of  the  appellant  to  strikeout  that 
part  of  the  testimony  of  Albert  Brown  relative  to  a  con- 
versation which  he  had  with  the  decedent  before  the  ap- 
pellee turned  over  the  money  and  accepted  the  mortgage 
from  him,  wherein  the  decedent  directed  the  witness  to 
tell  appellee  to  turn  over  the  money  and  accept  a  second 
mortgage. 

Counsel  for  appellant  calls  attention  to  section  500, 
R.  S.  1881,  wherein  it  is  provided  that  '*no  person  who 
shall  have  acted  as  an  agent  in  the  making  or  continu- 
ing of  a  contract  with  any  person  who  may  have  died, 
shall  be  a  competent  witness,  in  any  suit  upon  or  involv- 
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ing  such  contract,  as  to  matters  occurring  prior  to  the 
death  of  such  decedent,  on  behalf  of  the  principal  to 
such  contract,  against  the  legal  representatives  or  heirs 
of  the  decedent,  unless  he  shall  be  called  by  such  heirs 
or  legal  representatives,"  and  insist  that  said  Albert 
Brown  was  acting  as  an  agent  in  the  making  or  continu- 
ing of  a  contract;  that  if  the  decedent,  after  placing  the 
money  in  appellee's  hands  with  special  instructions  as 
to  how  and  to  whom  he  was  to  loan  it,  should  change 
his  mind  as  to  the  terms  of  the  loan  and  should  inform 
the  borrower  of  new  terms  therefor;  that  such  borrower, 
in  conveying  the  information  to  the  appellee,  was  the 
agent  of  appellee,  and  therefore  an  incompetent  witness. 

We  think  this  objection  untenable.  Albert  Brown  is 
not  a  party  to  this  action  and  can  not  in  any  way  be 
considered  to  have  been  the  agent  either  of  appellee  or 
of  the  decedent.  The  appellant  sought  to  recover  from 
the  appellee  for  damages  sustained  by  reason  of  appel- 
lee's neglect  of  duty,  and  this  evidence  went  to  prove 
another  state  of  facts  which,  if  established,  would  show 
no  breach  of  such  duty.  It  was  to  establish  the  contract 
made  between  the  decedent  and  said  Albert  Brown,  and 
if  appellee  turned  over  the  money  to  Brown  pursuant  to 
the  terms  of  such  contract  last  entered  into,  without  any 
knowledge  even  that  the  decedent  had  changed  the  terms 
of  the  loan,  there  would  be  no  breach  of  duty  for  which 
a  recovery  could  be  had,  although  such  delivery  was 
contrary  to  the  instructions  originally  given  appellee  by 
the  decedent. 

The  only  question  to  be  determined  was  whether  or 
not  the  decedent  got  the  security  he  was  to  have  to  in- 
sure the  repayment  of  his  money.  If  he  agreed  to  ac- 
cept a  second  mortgage,  and  in  fact  got  it,  he  could  not 
afterwards  complain  and  recover  from  appellee  because 
it  was  not  a  first  mortgage. 
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The  objections  to  instructions  given  are  not  well  taken. 
While  in  several  of  the  instructions  there  are  expres- 
sions which,  considered  by  themselves,  would  seem  to 
be  improper,  but  when  we  consider  the  instructions  al- 
together, we  can  not  see  wherein  they  are  erroneous  or 
could  in  any  manner  have  misled  the  jury  or  prejudiced 
appellant's  rights. 

It  is  next  insisted  that  a  new  trial  should  have  been 
granted  on  account  of  the  misconduct  of  counsel  for  the 
appellee  in  argument  to  the  jury.  The  record  discloses 
that  when  counsel  for  appellee  made  the  objectionable 
statement,  counsel  for  appellant  objected  and  the  court 
at  once  stated  to  the  jury  that  the  remarks  made  by  ap- 
pellee's counsel,  to  which  objection  had  been  made, 
should  not  be  considered  by  them.  Counsel  for  appel- 
lee then  continued  his  argument,  and  repeated  the  re- 
marks to  which  exception  had  been  taken. 

The  record  then  recites  as  follows:  **To  which  latter 
statement  of  the  said  John  F.  Robbins  the  plaintiff  at 
the  time  objected  and  excepted.''  This  is  not  a  showing 
of  any  ruling  of  the  court  upon  which  error  can  be  pre- 
dicated. Unless  the  court  below  was  given  an  oppor- 
tunity to  correct  the  error,  no  valid  exception  can  be 
saved.  If  the  court  was.  asked  to  compel  counsel  to 
withdraw  his  statement,  to  instruct  the  jury  to  disregard 
it,  or  to  discharge  the  jury  on  account  of  such  statement, 
and  refused  to  do  so  to  appellant's  injury,  and  the  proper 
exception  was  saved,  this  court  would  have  some  ques- 
tion to  review,  but  no  question  is  presented  by  the  record 
as  it  comes  to  us. 

We  pass  again  to  the  consideration  of  the  error  in 
overruling  the  demurrer  to  the  fourth  paragraph  of  the 
answer.  Courts  of  appeal  will  reverse  a  cause  for  errors 
of  the  court  below  in  making  up  the  issues  when  injury 
has    resulted.     And,    as    heretofore    stated,    when    the 
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court  has  held  an  answer  good  on  demurrer,  which  does 
not  state  a  defense,  the  presumption  arises  that  the  plain- 
tiff was  injured  by  such  ruling.  However,  this  court 
will  search  the  record,  and  if  it  finds  that  the  verdict 
does  not  rest  upon  such  bad  answer,  and  that  the  cause 
has  been  fairly  tried  and  determined  in  the  court  below, 
the  judgment  will  not  be  reversed  for  the  error  in  over- 
ruling the  demurrer  to  such  answer,  the  error  in  such  a 
case  being  harmless. 

It  is  the  object  of  this  court,  in  reviewing  the  judg- 
ment and  proceedings  of  the  court  below,  to  see  that 
justice  has  been  done  the  parties,  and  when  the  record 
discloses  that  there  has  been  a  fair  trial  and  neither 
party  deprived  of  a  legal  right,  intermediate  errors  will 
not  avail.  Board,  etc.,  v.  Lomax,  5  Ind.  App.  567,  and 
cases  cited. 

We  think  this  case  was  fairly  tried  and  the  right  re- 
sult reached,  the  court  having  given  the  appellant 
greater  latitude  in  making  his  case  than  is  usual  or  to 
which  he  was  entitled  in  a  case  of  this  character. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Reinhard,  J.,  absent. 

Filed  Dec.  14, 1893 
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No.  1,039. 

City  of  Valparaiso  v.  Cartwright. 

Municipal  Cobpokation. — Open  Drain  or  Sewer, — Failure  to  Keep  in 
Bepair, — Damages, — Complaint y  Sufficiency  of. — Where  the  gist  of  an 
action  stated  in  the  complaint  is  negligence  of  the  municipality  in 
failing  to  keep  a  drain  or  open  ditch  in  repair,  by  carelessly  and 
negligently  allowing  the  same  to  fill  ap  with  sand  and  other  ob- 
stractions,  and  by  building  across  the  drain  approaches  to  adjoin- 
ing alleys  without  placing  drains  under  the  approaches,  by  reason 
of  which  obstructions  the  water  overflowed  the  drain,  and  flowed 
into  plaintiff's  cellar,  keeping  it  damp  and  unhealthful,  injuring  the 
foundation  of  the  house,  and  destroying  large  quantities  of  personal 
property  mentioned,  the  complaint  states  a  cause  of  action. 

Samb. — Special  Verdict. — Sufficiency  of. — In  such  case,  where  the  facts 
found  by  the  special  verdict  were,  substantially,  those  alleged  in 
the  complaint,  and,  in  addition,  that  the  ditch  was  so  defectively 
constructed  as  not  to  be  adequate  to  carry  off  the  water,  the  special 
verdict  is  sufficient  to  support  the  theory  of  the  complaint,  and 
plaintiff  is  entitled  to  recover. 

From  the  Porter  Circuit  Court. 

N.  L.  Agnew  and  D.  E.  Kelly,  for  appellant. 

J.  E.  Cass,  for  appellee. 

Reinhard,  J. — ^The  overruling  of  the  appellant's  de- 
murrer to  the  complaint,  and  of  its  motion  for  a  judg- 
ment in  its  favor  upon  the  special  verdict  of  the  jury,  are 
the  only  errors  assigned  and  discussed. 

The  action  was  brought  by  the  appellee,  against  the 
appellant,  for  damages  for  injury  to  the  former's  real 
estate  by  water  alleged  to  have  been  caused  by  the  ap- 
pellant to  flow  upon  it,  by  reason  of  a  defective  sewer  or 
drain  alongside  of  the  street  next  to  appellee's  said  real 
estate. 

The  gist  of  the  action  stated  in  the  complaint  is  neg- 
Ugence  in  failing  to  keep  the  said  drain  or  open  ditch  in 
repair,  and  carelessly  and  negligently  allowing  the  same 
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to  fill  up  with  sand  and  other  obstructions,  and  building 
across  the  said  drain  approaches  to  the  adjoining  alleys, 
and  failing  and  neglecting  to  place  any  drain  under  such 
approaches  to  carry  off  the  water. 

It  is  averred  in  \he  complaint  that  by  reason  of  these 
things  the  flow  of  the  water  in  the  drain  became  greatly 
impeded,  and,  by  reason  of  the  obstructions  aforesaid, 
was  turned  back  and  flowed  into  appellee's  cellar  and 
kept  it  damp  and  unhealthful  at  all  times,  and  injured 
the  foundation  of  the  house  by  weakening  the  same,  and 
destroyed  large  quantities  of  personal  property  described 
in  the  complaint. 

We  think  the  complaint  states  a  cause  of  action.  A 
municipal  corporation  is  liable  in  damages  to  one  in- 
jured, not  only  for  negligently  constructing  a  sewer,  but 
for  negligently  suffering  the  same  to  get  out  of  repair. 
Elliott  on  Roads  and  Streets,  pages  364,  365. 

The  appellant's  counsel  misconceive  the  theory  of 
the  complaint.  The  gravamen  oi  the  negligence  charged 
is  not  in  collecting  the  surface  water  and  running  it  onto 
the  appellee's  lot,  but  it  is,  as  has  been  shown,  the  neg- 
ligent failure  to  keep  in  proper  order  and  repair  the 
sewer  or  drain  which  was  designed  to  carry  off  the  wa- 
ter. The  cases  cited  by  appellant's  counsel  are,  there- 
fore, not  in  point. 

We  are  likewise  unable  to  agree  with  counsel  in  the 
statement  that  the  complaint  discloses  that  the  appellee's 
property  is  situated  on  a  hillside  and  in  a  ravine  on  the 
lower  side  of  the  street,  **so  that  the  natural  course  of  the 
water  is  across  the  street,  which  runs  at  right  angles 
with  the  ravine  and  along  the  hillside."  The  complaint 
discloses  no  such  facts  as  these,  and  we  are  unable  to 
see  how,  even  by  the  closest  scrutiny  of  the  pleading, 
any  such  inference  could  be  drawn. 

It  is  charged  that  the  appellee  is  the  owner  of  a  cer- 
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tain  described  lot  in  the  city  of  Valparaiso,  which  is  ad- 
jacent to  a  certain  street  *'upon  which  the  city  has  a 
sewer  which  is  an  open  drain  along  said  street;  that  the 
same  is  adjacent  to  said  premises,  through  which  large 
quantities  of  surface  and  waste  water  escape  and  jSnd 
their  way  into  the  general  outlet." 

Then  follows  a  description  of  the  defective  drain,  the 
substance  of  which  we  have  already  set  out  in  the  intro- 
ductory portion  of  this  opinion,  and  this  description  is 
followed  by  the  averment  and  specification  of  the  dam- 
ages claimed. 

We  are  unable  to  discover  any  such  complaint  as  the 
appellant's  counsel  criticise,  and  we  know  of  no  valid 
reason  why  the  same  is  not  sufficient  as  against  the  de- 
murrer. 

Appellant's  counsel  further  contend  that  the  special 
verdict  is  wholly  insuflScient  to  authorize  the  court  to 
render  a  judgment  upon  it.  We  have  examined  the 
special  verdict  with  some  care,  and  are  unable  to  reach 
the  same  conclusion  as  that  at  which  counsel  have  ar- 
rived. 

It  is  quite  true,  as  contended,  that  a  sewer  is  not 
usually  an  open  drain,  but  a  subterranean  channel  for 
the  passage  of  drainage  water  and  filth.  We  know  of 
no  reason,  however,  why  municipalities  should  not  be 
required  to  keep  in  repair  an  open  drain  constructed  by 
the  city,  for  the  purpose  of  carrying  oft  surface  water  di- 
rected into  it  by  the  municipal  authorities.  It  would  be 
strange  law,  indeed,  that  would  permit  a  city,  by  its  neg- 
ligence, to  injure  the  property  of  the  citizen  by  overflow 
of  water  from  an  open  drain,  where  the  same  might, 
perhaps  at  inconsiderable  expense,  be  kept  in  such  a 
condition  as  to  carry  off  such  water  without  material  in- 
jury to  the  property  owner. 

We  quite  agree  with  counsel  that  no  damages  can  be 
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recovered  from  a  city  for  injury  done  by  surface  wafer 
collecting  on  land  *'in  consequence  of  its  being  lower 
than  the  grade  of  the  street,  which  the  city  has  a  right  to 
establish."  Elliott  on  Roads  and  Streets,  page  364. 
Weis  V.  City  of  Madison,  75  Ind.  241. 

But  we  have  here  no  such  case  as  that.  Here  the  wa- 
ter backed  over  the  drain,  as  the  special  verdict  finds, 
and  flowed  upon  the  premises  of  the  appellee  by  reason 
of  the  fact  that  the  city  negligently  allowed  the  drain 
and  the  tiling  connecting  with  the  same  to  become  ob- 
structed and  filled  with  sand  and  other  refuse  matter. 
It  is  Jbrue  the  verdict  also  finds,  as  an  additional  cause  of 
the  overflow,  that  the  ditch  was  so  defectively  constructed 
as  to  be  inadequate  to  carry  off  the  water. 

Just  what  proportion  of  the  damage  was  occasioned  by 
defective  construction,  and  what  by  the  accumulation  of 
obstructions,  is  not  shown,  but  to  the  extent,  at  least, 
that  the  injury  was  occasioned  by  such  obstruction  of 
the  drain  from  sand  and  other  accumulations,  the  verdict 
supports  the  theory  of  the  complaint  and  the  appellee 
was  entitled  to  recover. 

There  was  no  motion  for  a  new  trial  or  for  a  modifica- 
tion of  the  judgment,  and  we  are,  therefore,  not  able  to 
determine  whether  the  damages  were  in  excess  of  the 
amount  the  appellee  was  entitled  to  recover  under  the 
facts  found. 

Our  conclusion  is  that  the  record  contains  no  revers- 
ible error. 

Judgment  affirmed. 

Filed  Dec.  20,  1893. 
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No- 964. 

Shively  v.  Knoblock  et  al. 

*  Tendkr.— Pwrjjofre  o/.— When  a  tender  has  been  made  for  one  i>ur- 
pose,  it  can  not  be  diverted  to  another. 
Arbitration'.  —Xatn re  of .—EstoppeL—  N<Mce.— Waiter.—  P^^n  a rb i t ra- 
tion partakes  of  the  nature  of  judicial  proceedings,  and  is  regarded 
with  great  respect  by  the  courts ;  and  when  an  award  is  valid,  it  is, 
BO  far  as  the  i]|ueation  of  estoppel  is  concerned,  equivalent  to  a  valid 
jndgment.  The  award,  to  be  valid,  must  be  rendered  after  notice 
has  been  given  to  the  parties  subraitthig  tlieir  riglits  to  arbitration, 
unless  notice  is  waived.  The  parties,  by  agreement,  may  fix  the 
time  and  place  of  hearing  and  the  nmuner  in  which  notice  may  be 
given. 
Same.— iVof^c^.—  ?rai/?«r.—£r£^*?ice.— Where  an  arbitration  and  award 
19  set  up  in  answer  by  way  of  croas-cora plaint,  which  is  answered, 
averring  want  of  notice,  the  question  of  notice  or  waiver  of  notice 
is  for  the  determination  of  the  trial  court,  where  the  evidence  relat- 
ing thereto  is  uncertain  and  conflicting. 

From  the  St.  Joseph  Circuit  Court. 

A.  L.  Brick  J  for  appellant. 
"  A.  Anderson  and  L.  Hubbard,  for  appellees. 

LoTZj  J. — Oil  the  30th  day  of  January,  1888,  the  ap- 
pellant, being  the  owner  of  the   Grand   Central  Hotel, 
situated  in  the  city  of  South  Bend,  by  indenture  leased 
the  same  to  the  appellees  for  the  term  of  tliree  years  from 
that  date^  with  the  privilege  of  renewing  the  same   for 
three  years  longer,  the  t^aid  lessees  agreeing  to  pay  the 
sum  of  1 1,400  per  annum  as  the  rent  tlierefofj  payable 
monthly  at  tlie  end  of  each  current  month   on   the  last 
day   thereof,  in  equal  monthly  installments  of  $116.07 
each.      It  was  stipulated  in  the  lease  that  the  premises 
were    in  good   order  when  received  by  the  lessees,  and 
that  the  lessees  should,  at  the  expiration   of  the  lease. 
Vol.  8—28 
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surrender  the  premises  in  as  good  condition  as  when  re- 
ceived, damages  by  fipe  and  ordinary  wear  excepted. 

The  appellees  availed  themselves  of  the  privilege  in 
the  lease,  and  renewed  the  same  for  a  further  period  rf 
three  years. 

The  appellant  brought  this  action  on  the  lease  to  re- 
cover rent  alleged  to  be  due  for  the  months  of  January, 
February,  March,  and  April,  1892. 

The  appellees  answered: 

1.  The  general  denial. 

2.  That,  before  the  commencement  of  the  action,  they 
tendered  to  the  appellant  the  full  amount  of  the  rent  due, 
to  wit,  the  sum  of  $466.68,  in  legal  tender  money,  and 
continued  and  made  said  tender  good  by  bringing  the 
same  into  court  for  the  appellant. 

The  appellees  also  filed  a  cross-complaint,  which  states, 
in  brief,  the  execution  of   the  lease,   and  the  renewal 
thereof  by  them;  that  subsequently  differences  arose  be- 
tween them  and  the  appellant  with  reference  to  injuries 
and  damages  done  to  the  premises  while  occupied  by  ap- 
pellees; that,  in  order  to  adjust  and  settle  these  differ- 
ences, they  and   the   appellant  entered   into   a  written 
agreement  for  the  arbitration  of  such  differences.     By 
the  terms  of  the  agreement  it  waq  stipulated  '*That  in 
order  to  settle  the  amount  of  damages  and  repairs  that 
John  C.  Knoblock  and  Otto  M.  Knoblock  shall  pay  to 
D.  M.  Shively,  by  reason  of  their  occupancy  of  D.  M. 
Shively 's  building,     *     *     *     and  also  by- reason  of  any 
negligence  or  other  damages  accruing  to  said   Shively 
from  said  Knoblocks  in  reference  to  said  premises,   that 
they  will  allow  the  same  to  be  adjusted  and  settled  by 
three  men  (naming  them).     They  (the  arbitrators)   to 
take  the  said  lease,  and  estimate  the  damages  and  repairs 
according  to  the  terms  of  the  lease,  and  all  other  dam- 
ages accruing  to  the  said  Shively  from  the  said  Knob- 
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locks,  by  reason  of  their  occupancy  of  said  building, 
which  may  be  legally  due  in  favor  of  said  Shively  and 
against  Knoblocks,  in  reference  to  and  flowing  from  said 
premises." 

It  is  further  averred  that  it  was  the  intention  of  the 
parties  that  said  contract  should  contain  a  stipulation 
that  the  lease  should  be  canceled  and  the  appellees 
should  deliver  up  said  premises  to  the  appellant;  that  by 
the  mistake  of  the  scrivener  who  wrote  said  article,  and 
by  the  mutual  mistake  of  the  parties,  said  stipulation 
was  omitted  from  said  contract;  that  said  arbitrators,  in 
pursuance  with  said  agreement,  did  make  an  estimate 
and  finding  of  the  damages  in  the  sum  of  $91.15,  which 
sum,  together  with  the  amount  of  the  rents  due  and  the 
keys  to  said  premises,  the  appellees^  tendered  to  the  ap- 
pellant, and  continued  and  made  good  said  tender  by 
bringing  the  money  into  court. 

The  prayer  is  that  said  contract  be  reformed  so  that 
said  omitted  stipulation  be  inserted  therein;  that  said 
lease  be  cancelled;  that  the  plaintiff  take  nothing  by  his 
complaint,  and  that  the  appellees  have  all  relief  to  which 
they  may  be  entitled. 

The  plaintiff  answered  the  cross-complaint  by  a  gen- 
eral denial,  and  by  a  special  answer,  in  which  he  averred 
that  he  had  no  notice  of  the  meeting  of  the  arbitrators; 
that  he  revoked  said  arbitration  agreement,  and  that 
said  award  was  void. 

There  was  no  reply  to  the  second  paragraph  of  an- 
swer to  the  complaint,  nor  any  reply  to  the  second  para- 
graph of  the  answer  to  the  cross-complaint.  None  of 
these  pleadings  were  tested  by  demurrer,  nor  is  their  suf- 
ficiency assailed  in  this  court.  The  issues  were  tried  by 
the  court.  The  court  made  a  general  finding  for  the  de- 
fendants (appellees).     The  judgment  rendered  was  that 
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''the  plaintiff   take  nothing  by  his  action  herein,  and 
that  the  defendants  recover  of  the  plaintiff  their  costs." 

A  motion  for  a  new  trial  was  overruled .  This  ruling 
is  the  only  error  assigned  in  this  court. 

It  appears,  from  the  uncontroverted  evidence,  that  the 
Knoblocks  tendered  to  Shively  $694.48.  The  date  of  the 
tender  was  April  5th,  after  all  the  rent  sued  for  had  ac- 
crued. The  tender  was  for  more  than  the  amount  due, 
and  was  kept  good  and  the  money  brought  into  court. 
The  tender  included  the  rent  due  for  a  period  of  five 
months,  the  damages  assessed,  and  $20  attorney's  fees,  as 
provided  for  by  the  arbitration  contract. 

Appellees  insist  that  their  second  paragraph  of  answer 
has   been   fully  proven  by  the  evidence,  and  that  the 
judgment  of  the  cou»t  is  correct,  and  that  it  is  unneces- 
sary to  consider  any  other  question.     The  tender,  how- 
ever, was  not  made  in  discharge  of  the  lease,  but  in  dis- 
charge of  the  arbitration  contract.     When  a  tender  has  | 
been  made  for  one  purpose,  it  can  not  be  diverted  to  an-  i 
other.     The  finding  and  judgment  of  the  court  are  very  I 
brief  and  somewhat  uncertain  when  considered  in  cou-  I 
nection  with  the  issues.     Whether  it  is  a  finding  for  the 
defendants  on  their  answers,  or  on  their  cross-complaint,  i 
is  left  in  doubt.     The  reformation  of  the  contract  sought 
by  the  cross-complaint  was  an  equitable  proceeding,  and  I 
would  require  a  specific  decree  and  judgment  in  order  to 
effect  a  cancellation  of  the  lease.     No  motion  was  made  ' 
to  modify  the  judgment,  and   we  do  not  determine  its  , 
suflBciency  in  this  respect. 

It  is  conceded  that  the  award  is  one  at  common  law, 
and  not  statutory.  Appellant  insists  that  it  is  void  be- 
cause he  had  no  notice  of  the  time  when  the  arbitrators 
met.  Appellees  insist  that  the  award  is  like  a  judgment, 
and  can  not  be  attacked  collaterally;  that  the  appellant, 
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if  he  wished  to  avoid  its  force,  must  have  impeached  it 
by  a  direct  assault. 

When  an  award  is  valid,  it  is,  so  far  as  the  question 
of  estoppel  is  concerned,  equivalent  to  a  valid  judgment. 
1  Freeman  Judg.,  section  320. 

An  arbitration  partakes  of  judicial  proceedings.  An 
award  by  arbitrators  is  regarded  with  great  respect  by 
the  courts,  for  it  is  the  decision  of  persons  chosen  by  the 
parties  to  settle  their  differences.  But  it  can  hardly  be 
considered  of  equal  dignity  to  a  judgment  rendered  by  a 
court  having  jurisdiction  of  the  persons  and  subject-mat- 
ter. A  court  speaks  by  the  force  and  power  of  the  law, 
while  an  award  speaks  by  consent  and  contract  of  the 
parties.  A  judgment  that  is  a  nullity  may  be  assailed 
by  the  party  against  whom  it  purports  to  be  rendered, 
whenever  and  wherever  it  confronts  him,  but  he  can  not 
assail  it  for  mere  errors  or  irregularities,  except  by  a  di- 
rect attack.  An  award  is  no  better  than  a  judgment. 
An  award,  to  be  valid,  must  be  rendered  after  notice  has 
been  given  to  the  parties  who  have  submitted  their  rights 
to  the  arbitration.  The  agreement  of  the  parties  may 
fix  the  time  and  place  of  hearing,  and  the  manner  in 
which  the  notice  may  be  given  to  the  parties,  but  when 
it  is  silent  on  the  question  of  notice,  as  in  this  case, 
notioi  is  implied  from  the  agreement  to  submit,  unless 
it  is  waived.  Without  notice,  the  award  is  a  nullity. 
This  has  often  been  decided.  Vessel  Owners^  Towing  Co, 
V.  Taylor,  126  111.  250,  18  N.  E.  Rep.  664;  Lutz  v. 
Linthicumy  8  Pet.  163;  Curtis  v.  City  of  Sacramento,  64 
Cal.  102. 

It  is  true  that  an  award  can  not  be  impeached  collat- 
erally for  irregularities,  or  for  misconduct  of  the  arbitra- 
tors of  the  opposing  party.  Story  Eq.,  Juris.,  section 
1452;  Morse  Arbitration  and  Award,  595. 
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Notice  goes  to  the  foundation  of  the  award;  without  it, 
it  must  fall. 

Elmendorf  v.  Harris,  23  Wend.  628,  was  a  suit  on  an 
arbitration  bond.  It  was  there  held  that  an  award  made 
without  notice  of  the  hearing  to  the  losing  party  was 
void,  and  that  such  defense  might  be  set  up  to  the  ac- 
tion on  the  bond,  without  first  asking  a  court  of  equity  to 
set  the  award  aside. 

The  case  of  Curtis  v.  City  of  Sacramento,  supra,  was 
an  action  to  enforce  the  award  itself.  It  was  held  that 
the  invalidity  of  the  award  for  want  of  notice  of  the 
hearing  might  be  shown  as  a  defense,  and  without  first 
appealing  to  a  court  of  equity  to  amend  it. 

In  judicial  tribunals,  the  law  fixes  the  method  of  pro- 
cedure by  which  jurisdiction  is  acquired,  by  the  service 
of  notice.  If  the  parties  undertake  to  create  a  private 
tribunal  for  the  determination  of  their  differences,  they 
may  fix  the  method  of  giving  notice  of  the  hearing.  The 
law  only  interferes  to  the  extent  of  saying  to  them:  You 
must  give  some  notice. 

If  the  manner  in  which  the  notice  is  to  be  given  is  not 
determined  by  the  parties,  then  the  general  rule  is  that 
the  arbitrators  shall  give  notice  of  the  hearing.  Morse 
Arbitration  and  Award,  118. 

The  same  author,  on  page  120,  says:  ''What  will  be 
regarded  as  such  reasonable  notice  is  a  matter  regulated 
by  no  arbitrary  rule  of  law.  It  is  necessarily  left,  in 
each  case,  very  much  in  the  discretion  of  the  arbitrator. 
It  has  been  said  that  if  he  acts  in  good  faith,  it  will  be 
sufficient,  since  his  action  is  within  the  authority  con- 
ferred upon  him  by  the  submission;  and  his  award  will 
be  valid  at  law,  though  he  actually  mistakes  the  true 
rule  as  to  what  is  reasonable  notice.  But  another  case 
takes  a  different  view,  and  declares  that  the  question, 
whether  or  not  reasonable  notice  was  given,  is  one  prop- 
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erly  to  be  determined  by  a  jury  in  view  of  the  circum- 
stances in  each  case/' 

And,  on  page  121,  it  is  said:  *'The  right  to,  or  neces- 
sity for,  notice  may  be  waived  or  dispensed  with  by  a 
party." 

The  evidence  in  this  case  shows  that  the  appellant  was 
very  solicitous  that  the  arbitrators  should  perform  their 
duty.  He  spoke  to  two  of  them  and  urged  them  to  pro- 
ceed with  the  arbitration.  He  said  nothing  about  want- 
ing to  be  present  or  wanting  any  notice  of  a  hearing. 
The  terms  of  the  contract  are  somewhat  uncertain  as  to 
whether  or  not  the  arbitrators  should  consider  the  state- 
ments of  witnesses  or  of  the  parties.  None  of  the  parties 
to  the  controversy,  nor  their  attorneys,  were  present  at 
the  time  the  arbitrators  made  an  examination  of  the 
premises,  nor  was  the  statement  of  any  person  or  wit- 
nesses taken.  The  arbitrators  obtained  the  lease  from 
appellant's  attorney  on  the  day  before  they  proceeded 
with  the  examination,  and  left  a  copy  of  the  award  at  his 
office  for  him  when  it  was  completed. 

There  was  evidence  tending  to  show  that  both  the  ap- 
pellant and  the  appellees  had  knowledge  of  the  fact  that 
the  arbitrators  were  engaged  in  making  the  award  attiie 
time  it  was  done.  The  evidence  makes  the  impression 
that  it  was  the  intention  and  purpose  of  the  parties  that 
the  arbitrators  should  take  the  lease  and  make  an  exam- 
ination of  the  premises  and  estimate  the  damages,  with- 
out hearing  any  evidence  or  that  the  parties  should  he 
present.  Two  of  the  arbitrators  seem  to  have  beoii  i 
selected  by  the  appellant,  because  of  their  knowledge  o' 
the  property.  .-»  and 

We  think  it  was  a  question  for  the  trial  coti  a  result, 
termine  whether  or  not  the  appellant  h^  be  interpreted 
whether  or  not  he  waived  notice.     The  evith  proof  before 
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questions  being  unce'rtain  and  conflicting,  we  must  re- 
fuse to  disturb  the  judgment  on  the  evidence. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Dec.  20,  1893. 


No.  1,126. 

The  State  v.  Gardner. 


Appeal. — Trial,  What  Amounts  to. — Mayor. — Misdemeanor. —  Plea  of 
not  Guilty  .—Finding  of  Guilty  by  Agreement. — Where  a  person  was 
arrested  upon  an  affidavit  filed  before  a  mayor,  and,  upon  arraign- 
ment, pleaded  not  gfuilty,  but  consented,  by  his  attorney,  that  the 
court,  without  the  hearing  of  testimony,  might  find  the  defendant 
guilty  as  charged,  and  the  court,  in  accordance  with  the  agreement, 
found  the  defendant  guilty,  the  defendant  is  entitled  to  an  appeal, 
there  haying  been  a  trial  in  legal  contemplation,  whether  the  court 
actually  heard  any  evidence  or  not. 

From  the  Putnam  Circuit  Court. 

A.  0.  Smith,  Attorney-General,  F.  A.  Horner,  Prose- 
cuting Attorney,  and  /.  H.  James,  for  State. 

Gavin,  J. — Appellee  was  arrested  upon  an  affidavit 
filed  before  the  mayor  of  Greencastle,  charging  him  with 
a  misdemeanor. 

The  transcript  of  the  proceedings  before  the  mayor 
shows  the  filing  of  the  affidavit,  and  the  arrest,  and  "the 
defendant  being  arraigned  for  plea  says  that  he  is  not 
guilty  as  charged,  but  the  defendant,  by  his  counsel, 
James  J.  Smiley,  consents  and  agrees  that  the  court, 
sithout  the  introduction  of  any  evidence  or  hearing  of 
ferreti^timony ,  shall  find  the  defendant  guilty  as  charged, 
be  valid  uirt,  as  per  said  agreement,  finds  the  defend- 
rule  as  to  whchargedand  assesses  a  fine  against  him  in 
takes  a  differ©  dollar. ''  An  ordinary  judgment  then 
whether  or  not  Tk 
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The  appellee  appealed  to  the  circuit  court,  where  he 
was  tried  and  acquitted. 

In  the  circuit  court  the  appeUant  moved  to  dismiss 
the  appeal  upon  the  ground  that  the  transcript  yhowed 
the  appellee  had  entered  a  plea  of  guilty  before  the 
mayor  and  because  he  was  adjudged  guilty  without  trial, 
by  agreement. 

This  motion  was  overruled  with  an  exception,  and  this 
is  assigned  for  error. 

Section  3062,  R.  S.  1881,  gives  to  the  mayor  of  a 
city  the  same  power  over  cases  of  this  character  as  ia 
possessed  by  a  justice  of  the  peace.  By  this  statute  the 
right  of  appeal  is  given  incases  tried  by  the  mayor,  * 'un- 
der the  same  restrictions  and  in  the  same  manner  as  in 
a  justice's  court.'' 

Section  1643,  R.  S.  1881,  gives  to  any  prisoner,  against 
whom  any  punishment  is  adjudged  in  a  justice's  court,  a 
right  of  appeal  ** within  ten  days  after  the  trial." 

Counsel  for  appellant  argue,  with  great  ingenuity,  that 
the  record  shows  a  plea  of  guilty  and  a  judgment  with- 
out trial,  by  agreement.  Since  there  was  no  trial,  he 
argues,  there  is  no  right  of  appeal^  because  an  appeal 
can  be  taken  only  within  ten  days  after  the  trial. 

We  are  unable  to  conclude  that  this  record  show.s  a 
plea  of  guilty.  It  shows  an  arraignment  and  a  clear 
plea  of  not  guilty.  This  plea  can  not  reasonably  be 
deemed  withdrawn  by  the  agreement  that  the  court 
should  find  him  guilty  without  evidence.  Had  it  been 
intended  to  withdraw  the  plea  of  not  guilty,  it  would 
have  been  easy  to  say  so. 

Such  a  statement  would  have  been  the  simplest  and 
most  natural  expression  to  accomplish  such  a  result. 
Neither  do  we  think  the  agreement  is  to  be  interpreted 
as  anything  more  than  a  dispensing  with  proof  before 
the  mayor. 
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It  is  not  an  agreement  for  a  judgment,  but  an'  agree- 
ment for  a  finding.  The  judgment  then  follows  the  find- 
ing. 

It  is  true  that  in  HoUclaw  v.  State,  114  Ind.  506,  it  is 
held  that  where  there  has  been  a  plea  of  guilty  and  the 
judgment  rendered  thereon  has  been  stayed  by  replevin 
bail  no  appeal  lies,  and  this  holding  is  based  upon  the 
argument  that  where  there  is  a  plea  of  guilty  there  is  no 
trial.  Here,  however,  was  an  unequivocal  plea  of  not 
guilty. 

The  word  trial,  in  its  general  sense,  means  the  in- 
vestigation and  decision  of  a  matter  in  issue  between 
parties,  before  a  competent  tribunal.  Jenks  v.  State,  39 
Ind.  1. 

Where  issue  has  been  joined  by  the  parties  and  the 
cause  submitted  to  and  determined  by  the  court,  there 
has  been  a  trial  in  legal  contemplation,  whether  the  court 
actually  hears  any  evidence  or  not. 

There  was  no  error  in  the  action  of  the  trial  court. 

Judgment  affirmed. 

Filed  Dec.  21, 1893. 


No.  1,012. 

Hochstettler  v.  Mosier  Coal  and  Mining  Company. 

Mines  and  Mining. — Falling  In  of  Mine. — Bight  of  Action, — Failure  to 
Furnish  Timbers  for  Props,  etc. — Statutory  Requirement. — Negligence, 
— Personal  Injury. — Damages. — Where,  during  the  operation  of  the 
statute  of  March  6,  1885,  requiring  the  owners  or  operators  of  coal 
mines  to  supply  the  workmen  therein  with  suitable  timber  for  props 
and  supports  to  secure  the  workings  from  falling  in,  an  employe 
therein,  by  reason  of  a  failure  to  furnish  such  timbers,  was  injured 
by  the  falling  in  of  the  mine,  but  an  action  for  such  injuries  was  not 
commenced  until  after  the  taking  effect  of  the  act  of  March  9,  1891, 
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relating  to  the  same  subject,  there  was  a  right  of  action  against  the 
operator  of  the  mine,  whether  conferred  by  the  act  of  1885  or  not, 
such  right  of  action  for  negligence  being  given  by  common  law ; 
and  the  question  whether  or  not  the  act  of  1885  was  repealed  by  that 
of  1891  can  make  no  difference,  as  the  statute  of  1885  only  defined 
what  should  be  regarded  as  negligence  per  se  in  that  particular. 

Same. — Contributory  Negligence. —  When  Sufficiently  Negatived. — Com- 
plaint.— In  such  case,  the  complaint  alleged  that  ** without  any  fault 
or  negligence  on  his  part  the  slate  which  composed  the  roof  in  said 
mine  at  the  point  where  he  was  at  work  fell  upon  him,  greatly  in- 
juring him,"  etc.,  also  averring  that  at  the  time  the  roof  fell  in  upon 
him,  he  "was  using  all  due  care,"  and  "had  no  knowledge  of  the 
unsafe  and  dangerous  condition  of  the  roof."  These  several  aver- 
ments, when  construed  together,  are  equivalent  to  one  that  the  in- 
jury was  incurred  without  any  fault  or  negligence  on  appellant's 
part. 

Samb. — Complaint f  Sufficiency  of. — Assumption  of  Bisk  of  Employment. 
—Failure  of  Operator  to  Discharge  Statutory  Duty. — Nor  does  the  fact 
that  the  complaint,  in  such  case,  avers  that  plaintiff  requested  de- 
fendant, three  days  before  the  injury  occurred,  to  furnish  the  caps 
and  props  "so  that  he  [plaintiff]  might  make  said  neck  or  room  se- 
cure and  safe,  "disclose  such  a  state  of  facts  as  would  cast  upon 
plaintiff  the  assumption  of  the  risk  of  the  employment,  after  defend- 
ant's refusal  to  furnish  the  supports. 

Prom  the  Clay  Circuit  Court. 

S,  W.  Curtis,  C.  McNutt,  J.  O.  McNutt  and  G.  A. 
Knighty  for  appellant. 

E.  S,  HoUiday  and  G.  A.  Byrd,  for  appellee. 

Reinhard,  J. — ^The  appellant  sued  the  appellee  for 
damages,  alleged  to  have  been  sustained  by  him  as  the 
result  of  a  personal  injury  received  from  the  caving  in 
of  the  roof  of  a  coal  mine  or  shaft  in  which  he  was  at 
work  while  in  the  employ  of  the  appellant  as  a  coal  miner. 
The  sustaining  of  the  appellee's  demurrer  to  the  com- 
plaint is  the  only  error  assigned  and  discussed.  The 
complaint  proceeds  upon  the  theory  of  negligence  on  the 
part  of  the  appellee  in  failing  to  comply  with  the  provis- 
ions of  section  3,  p.  66,  of  the  act  approved  March  6,  1885, 
requiring  the  owners  or  operators  of  coal  mines  to  sup- 


444         APPELLATE  COURT  OF  INDIANA, 

Hochstettler  v.  Moeier  Ck>al  and  Mining  Ck>mpany. 

ply  the  workmen  therein  with  suitable  timber  for  props 
and  supports  to  secure  the  workings  from  falling  in. 
Elliott's  Supp.,  section  1758.  It  is  contended  by  appel- 
lee's counsel  that  this  section  was  repealed  by  implica- 
tion by  the  act  approved  March  9, 1891  (Acts  1891,  page 
57),  and  that  for  this  reason  no  liability  existed  at  the 
time  this  action  was  instituted. 

No  special  right  of  action  was  conferred,  in  terms,  by 
this  statute,  but  it  made  the  failure  to  supply  the  appli- 
ances described  in  the  section  quoted,  an  act  of  negli- 
gence per  86,  on  the  part  of  the  mine  owner,  agent,  or 
operator. 

The  act  approved  March  9,  1891,  reSnacted  the  sub- 
stantial provisions  of  the  section  hereinbefore  quoted, 
provided  penalties  for  the  violation  thereof,  and  con- 
ferred a  special  right  of  action  in  damages  to  any  person 
injured  by  reason  of  failure  on  the  part  of  the  mine 
owner,  agent,  or  lessee. 

It  is  agreed  by  the  parties  that  the  right  of  action  in 
this  case,  if  any,  accrued  while  the  act  of  1885  was  in 
full  force.  It  is  also  agreed  that  when  the  present  ac- 
tion was  commenced  the  law  of  1891  was  in  force,  and  if 
it  had  the  effect  of  repealing  the  act  of  1885,  the  latter 
had  ceased  to  operate  when  this  action  was  instituted. 

It  is  the  contention  of  appellee's  counsel,  and  this 
seems  to  have  been  the  conclusion  reached  by  the  court 
below,  that  inasmuch  as  the  act  of  1885  was  repealed 
when  this  action  was  commenced,  the  reenactment  of 
the  section  by  the  law  of  1891  did  not  save  the  appel- 
lant any  rights  he  might  have  had  under  the  former 
law,  and  that  hence  no  recovery  can  be  had  in  this  ac- 
tion. Appellant's  counsel,  on  the  other  hand,  contend 
that  by  virtue  of  another  statutory  provision  all  his 
rights  under  the  repealed  act  are  saved  to  him. 

The  section  of  the  statute  just  alluded  to  is  as  follows: 
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*' Whenever  an  act  is  repealed  which  repealed  a  former 
act,  such  act  shall  not  thereby  be  revived,  unless  it  sliall 
be  so  expressly  provided.  And  the  repeal  of  any  statute 
shall  not  have  the  effect  to  release  or  extinguish  any 
penalty,  forfeiture  or  liability  incurred  under  such  stat- 
ute, unless  the  repealing  act  shall  so  expressly  provide; 
and  such  statute  shall  be  treated  as  still  remaining  in 
force  for  the  purpose  of  sustaining  any  proper  action  or 
prosecution  for  the  enforcement  of  such  penalty,  forfeit- 
ure, or  liability/'     R.  S.  1881,  section  248. 

It  will  be  observed  that  the  only  feature  calculated  to 
save  any  rights  in  this  section  is  in  respect  to  the  right 
of  recovering  a  penalty  or  forfeiture,  or  upon  a  liability 
incurred  under. the  act  repealed.  The  contention  of  ap- 
pellant's counsel  is  met  by  appellee's  counsel  by  the 
argument  that  the  act  of  1885  does  not  create  any  lia- 
bility or  confer  any  right  of  action,  and  that  hence  noth- 
ing could  have  been  saved  to  the  appellant  by  virtue  of 
section  248,  supra.  In  this  view  of  the  law  we  can  not 
concur.  We  incline  to  the  opinion  that  the  failure  to 
comply  with  the  statutory  requirements  constituted  neg- 
ligence per  5c,  and,  if  injury  resulted,  there  was  a  right  of 
action  in  the  appellant,  and  a  liability  on  the  part  of  the 
appellee,  at  the  time  the  injury  was  incurred.  If  such 
right  was  created,  and  such  liability  existed,  solely  by 
virtue  of  the  act  of  1885,  then  it  was  saved  by  reas^on  of 
section  248,  supra. 

But  if  the  law  of  1885  conferred  no  such  right  and 
created  no  such  liability,  then  the  same  existed  by  virtue 
of  the  common  law  and  independently  of  the  statute, 
otherwise  there  would  have  been  no  such  right  or  lia- 
bility even  while  the  statute  was  in  force, — a  position 
not  sought  to  be  maintained  by  the  appellee. 

If  we  take  the  view  that  the  right  and  liability  existed 
independently  of  the  act  of  1885,  it  must  have  been  be- 
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cause  negligence  was  actionable  at  common  law,  and  the 
statute  in  question  only  defined  what  should  be  regarded 
as  negligence  in  this  particular, 

Ir^  either  case  there  was  a  liability  and  a  right  of  ac- 
tion at  the  time  the  injury  was  sustained,  and  the  ques- 
tion whether  or  not  the  act  of  1885  was  repealed  by  that 
of  1891  can  make  no  difference.  We  think  that  if  the 
appellee  violated  ^'he  statutory  duty  as  set  forth  in  the 
complaint,  and  an  injury  resulted  to  the  appellant  with- 
out his  fault,  the  appellee  is  liable  to  the  appellant,  and 
the  present  action  must  be  upheld. 

It  is  further  insisted,  however,  on  behalf  of  appellee, 
that,  even  if  the  complaint  is  sufficient  in  this  respect,  it 
is  radically  defective  for  the  further  reason  that  it  fails 
to  aver  the  appellant's  freedom  from  contributory  fault. 

The  complaint  contains  a  statement  that  * 'without 
any  fault  or  negligence  on  his  (appellant's)  part,  the 
slate  which  composed  the  roof  in  said  mine  at  the  point 
where  he  was  at  work  fell  upon  him,  greatly  injuring 
him,"  etc. 

This  averment  is  not  equivalent  to  one  that  the  injury 
occurred  without  appellant's  fault.  The  appellant  may 
not  have  been  guilty  of  any  negligence  in  connection 
with  the  falling  in  of  the  roof,  and  he  may  yet  have  con- 
tributed in  some  way  to  the  injury;  as,  for  example,  by 
going  into  the  mine  shortly  before  the  collapse,  when  he 
was  aware  of  the  impending  danger. 

In  another  portion  of  the  complaint  it  is  averred  that 
at  the  time  the  roof  fell  upon  him,  the  appellant  **was 
using  all  due  care,  and  had  said  defendant  furnished 
him  said  props  and  caps,  as  the  law  provides,  and  as  he 
demanded,  as  aforesaid,  he  would  not  have  received  the 
injuries  herein  complained  of." 

We  do  not  think  this  averment  supplies  the  place  of 
one  that  appellant  was  free  from  fault  in  sustaining  the 
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iujury.  He  may  have  been  at  fault  in  venturing  into 
the  mine  when  the  roof  was  in  apparent  danger  of  col- 
lapsing, or  when  he  had  otherwise  received  knowledge  of 
the  danger,  and  yet  without  fault  in  causing  the  roof  to 
fall.  Nor  does  the  statement  that  the  injury  would  not 
have  occurred  but  for  the  negligence  of  the  appellee,  cure 
the  vice  in  the  complaint.  All  these  averments  may  be 
literally  true,  and  yet  the  appellant  may  have  been 
guilty  of  the  grossest  negligence. 

There  is  still  another  averment  in  the  complaint,  how- 
ever, which,  we  think,  supplies  the  defect  in  this  re* 
spect.  It  is  averred  that  appellant  had  no  knowledge  of 
the  unsafe  and  dangerous  condition  of  the  roof,  he  hav- 
ing been  at  work  in  said  mine  for  only  ten  days  before 
the  injury  occurred. 

We  are  of  opinion  that  if  appellant  was  ignorant  of 
the  dangerous  condition  of  the  roof  he  could  not  have 
been  at  fault  in  entering  the  mine  prior  to,  and  remaining 
in  the  same  up  to,  the  time  of  the  accident;  and  that  if, 
when  the  roof  caved  in,  he  was  in  the  exercise  of  due 
care,  he  must  have  been  without  fault  when  the  injury 
was  sustained.  The  several  averments,  when  construed 
together,  are  equivalent  to  one  that  the  injury  was  in- 
curred without  any  fault  or  negligence  on  appellant's 
part. 

Nor  do  we  think  the  complaint  discloses  such  a  state 
of  facts  as  would  cast  upon  the  appellant  the  assump- 
tion of  the  risk  of  the  employment,  after  the  appellee's 
refusal  to  furnish  the  supports.  The  mere  fact  that  ap- 
pellant demanded  of  appellee  the  compliance  with  the 
statutory  requirement  three  days  before  the  injury  oc- 
curred, does  not  necessarily  imply  that  appellant  had  any 
knowledge  that  the  roof  was  in  danger  of  falling  in.  It 
is  true  that  the  complaint  states  that  appellant  requested 
appellee  to  furnish  him  such  props  and  caps,  ^*so  that  he 
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might  make  said  neck  or  room  secure  and  safe'';  but 
this  can  not  be  taken  as  an  admission  that  appellant 
knew  the  roof  to  be  unsafe,  in  the  face  of  the  direct  aver- 
ment that  he  was  ignorant  of  the  unsafe  and  dangerous 
condition  of  the  mine. 

It  is  easy  to  see,  we  think,  how  there  might  have  been 
some  danger  anticipated  against  which  the  appellant  de- 
sired to  protect  himself,  although  such  danger  was  not 
at  the  time  apparent  or  known  to  him.  The  statute  un- 
der consideration,  as  well  as  the  later  one  upon  the  sub- 
ject, was  designed  to  protect  the  employes  in  mines  from 
dangers  not  only  apparent  and  imminent,  but  also  from 
those  remote  and  not  apparent.  If  the  rule  contended 
for  should  be  adopted,  the  statute  would  furnish  such 
employe  but  little  protection. 

The  mere  refusal  of  the  owner  to  furnish  the  safe- 
guards provided  for  by  the  statute  would  then  be  suffi- 
cient to  exonerate  him  from  liability  if  the  employe  con- 
tinued in  the  work  and  sustained  an  injury  in  the  man- 
ner set  out  in  the  complaint,  for  it  could  be  argued  with 
equal  plausibility,  in  every  other  such  case,  that  the  mere 
demand  for  the  safeguards,  coupled  with  an  expression 
that  they  were  required  to  guard  against  danger,  was  in- 
dicative of  a  knowledge  of  the  hazardous  condition  of 
the  mine. 

We  think  the  complaint  sufficiently  shows  the  appel- 
lant's freedom  from  contributory  fault,  and  is  otherwise 
sufficient  to  withstand  the  demurrer. 

Judgment  reversed. 

Filed  Dec.  19,  1893. 
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No.  949. 
The  Wabash  Valley  Protective  Union  v.  Jambs. 

Pleading. — Complaint,  Sufficiency  of. — Exhibit, — Insurance. — Damages, 
— Fraudulent  Representations . — Where  a  controversy  arose  between 
an  insurance  company  and  the  beneficiary  of  a  policy  issued  by  it,  and 
the  controversy  was  settled  by  a  compromise  agreement,  in  which  the 
company  paid  the  beneficiary  1600,  the  policy  being  for  $3,000,  and 
subsequently  the  beneficiary  brought  suit  to  recover  damages  al- 
leged to  have  been  sustained  through  false  representations  in  pro- 
curing the  settlement  and  compromise ;  the  gravamen  of  the  com- 
plaint is  the  fraud  alleged  to  have  been  perpetrated  upon  plaintiff, 
and  a  copy  of  the  policy  need  not  be  filed  v/ith  the  complaint. 
Same. — Answer. — Sustaining  Demurrer  to. — By-Lavo. — Contract, — Tort. 
— In  such  case;  it  was  not  error  to  sustain  a  demurrer  to  an  answer 
in  bar  setting  up  a  by-law  of  the  company,  ijv  the  leason  that  the 
action  is  not  on  the  policy  nor  on  contract,  but  in  tort. 
Bamjl.— Counterclaim. — Essential  Averments. — Can  not  be  Aided  by  Other 
Pleadings. — A  counterclaim,  to  be  sufiicient,  must  contain  all  the 
essential  averments  of  a  complaint,  and  must  state  a  cause  of  action 
in  favor  of  the  defendant  and  against  the  plaintiff,  growing  out  of 
the  subject-matter  alleged  in  the  complaint,  without  aid  by  refer- 
ence to  other  pleadings. 
Samb. — Counterclaim,   When  Insufficient.— Release. —  Warranty,  Breach 
of, — In  an  action  for  damages  for  fraudulent  representations  in  the 
settlement  of  a  disputed  insurance  policy,  wherein  it  appears  that 
the  plaintiff  is  standing  upon  and  retaining  the  consideration  of  the 
settlement,  it  was  not  error  to  sustain  a  demurrer  to  a  counterclaim 
for  damages,  founded  upon  a  breach  of  warranty,  in  the  release  exe- 
cuted to  defendant  by  plaintiff,  to  defend  the  payment,  in  settle- 
ment, against  all  claimants  whomsoever. 
Practice. —  Order  for  Production   of  Books  for   Inspection. —  When 
Proper. — ^The  propriety  of  making  an  order,  by  the  court,  requiring 
one  party  to  produce  and  give  another  party  inspection  of  certain  of 
its  books,  depends  upon  the  averments  of  the  pleadings  and  issues 
joined. 
EviDKNCE. — General  Objections,  When  not  Sufficient.— UnlesB  from  the 
offered  evidence  itself,  a  sufficient  reason  for  excluding  it  appears, 
it  is  not  error  to  admit  it  over  general  objections. 

From  the  Tippecanoe  Superior  Court. 
Vol.  8—29 
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G.  D.  Hurley,  M,  E,  Clodfelter  and  W.  E.  Humphreys, 
for  appellant. 

LoTz,  J. — The  appellant  is  a  mutual  life  insurance 
corporation  organized  under  the  laws  of  this  State.  It 
issued  a  joint  policy  of  insurance  upon  the  lives  of  Hugh 
B.  and  Annie  M.  James,  in  the  sum  of  $3,000.  By  its 
terms,  the  insurance  money  was  payable  to  the  survivor 
in  the  event  of  the  death  of  either  of  the  assured. 

Annie  M.  James  died,  and  the  appellee  made  due  proof 
of  her  death,  and  demanded  payment  of  the  policy.  The 
appellant  made  an  assessment  upon  its  policy-holders 
and  collected  money  with  which  to  pay  said  policy.  A 
controversy  arose  between  the  appellant  and  appellee  as 
to  the  amount  which  should  be  paid  in  the  discharge  of 
the  policy.  This  controversy  was  settled  in  a  compro- 
mise agreement,  in  which  the  appellant  paid  the  appellee 
the  sum  of  $600,  and  appellee  executed  a  written  release 
and  assignment  of  the  policy  to  the  appellant.  The  ap- 
pellee brought  this  action  to  recover  damages  alleged  to 
have  been  sustained  through  fraudulent  representations 
in  procuring  the  settlement  and  compromise. 

The  issues  joined  were  tried  by  the  court.  The  court 
made  a  special  finding  of  the  facts,  and  stated  the  con- 
clusions of  law  thereon.  A  judgment  was  rendered  in 
favor  of  the  appellee  in  the  sum  of  $2,662.40.  Many 
errors  are  assigned.  We  consider  those  only  which 
counsel  have  discussed. 

The  first  is  the  overruling  of  the  demurrer  to  the  com- 
plaint. 

Appellant  insists  that  the  cause  of  action  is  based  upon 
the  policy  of  insurance,  and  that  a  copy  thereof  should 
have  been  jfiled  with  the  complaint.  In  this  contention 
counsel  are  in  error.  The  gravamen  of  the  complaint  is 
the  fraud  alleged  to  have  been  perpetrated  upon  the  ap- 
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pellee-  A  party  may  retain  the  property  received 
til  rough  a  fraudulent  transaction  and  sue  for  the  dam- 
ages sustained  by  the  fraud  perpetrated  upon  him.  He 
may  affirm  the  contract  and  recover  or  recoup  the  dam- 
ages sustained  by  him.  But  he  can  not  repudiate  the 
contract  and  retain  its  benefits  at  the  same  time.  En- 
fjlkk  V.  Arbucklej  125  Ind.  77;  Nysewander  v.  Lowman, 
124  Ind.  584;  Jokiison^  Admr,,  v.  Culver^  Admx,,  116  Ind. 
278. 

The  fraud  is  sufficiently  averred  in  the  complaint,  and 
there  was  no  error  in  overruling  the  demurrer  to  it. 

It  is  next  insisted  that  the  court  erred  in  sustaining 
appellee's  demurrer  to  the  third  paragraph  of  answer. 
This  answer  pleaded,  as  a  bar  to  the  action,  a  by-law  of 
the  appellant^  which  was  as  follows:  "No  suit  or  action 
shall  be  sustainable  in  any  court  of  law  or  chancery  upon 
any  death  claim  unless  the  same  shall  be  commenced 
within  twelve  months  after  the  death  of  any  member.'' 

It  is  alleged  that,  when  this  action  was  commenced, 
one  year  had  elapsed  since  the  death  of  Annie  M.  James. 
It  is  not  necessary  for  us  to  determine  whether  or  not 
such  stipulation  is  valid,  for  this  is  not  an  action  on  the 
pulicy,  nor  is  it  an  action  on  a  contract.  It  is  an  action 
in  tort  which  aroae  when  the  fraud  was  perpetrated. 

The  demurrer  was  correctly  sustained  to  this  answer. 

The  fourth  paragraph  of  answer  was  in  the  nature  of 
a  counterclaim.  It  alleges,  in  substance,  that  the  pol- 
icy was  procured  by  the  false  representations  of  the  ap- 
pellee and  of  the  said  Annie  M.  James,  as  to  the  condition 
of  her  liealth;  that  this  fraud  was  kept  concealed  from 
the  appellant  nutil  after  the  assessment  had  been  made 
and  appellee  had  obtained  the  $600.  The  conclusion  is 
that  the  appellant  sustained  damages  in  the  sum  of  $1,- 
500,  lor  w^hich  it  asked  judgment. 

It  is  a  familiar  rule  of  pleading  that  a  counterclaim 
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must  contain  all  the  essential  averments  of  a  complaint. 
It  must  state  a  good  cause  of  action  in  favor  of  the  de^ 
fendant  and  against  the  plaintiff,  growing  out  of  the  sub* 
ject  matter  alleged  in  the  complaint.  It  can  not  be  aided 
by  reference  to  other  pleadings,  but  must  be  complete 
within  itself.  The  pleading  under  consideration  refers 
to  the  policy  and  assessment  as  described  in  the  com- 
plaint. If  it  be  considered  independently  of  such  aid  oj 
reference,  it  is  hardly  intelligible.  The  inducement  upor 
which  its  important  averments  depend  are  wanting 
There  is  nothing  to  show  that  any  policy  was  ever  issued; 
or  that  an  assessment  was  ever  made  except  as  a  matter  or 
inference.  Nor  is  there  anything  to  show  the  character 
of  the  appellant  or  its  right  to  do  an  insurance  business, 
or  that  it  had  incurred  any  liability  on  account  of  a  prl- 
icy  issued  by  it,  except  inferentially. 

There  was  no  error  in  sustaining  the  demurrer  to  thi;^ 
paragraph. 

The  fifth  paragraph  of  answer  is  alsc  pleaded  by  way 
of  counterclaim.  It  is  based  upon  the  breach  of  this* 
written  instrument: 

'* Received  of  Wabash  Valley  Protective  Union  o. 
Crawfordsville,  Indiana,  the  sumoi  six  hundred  dollars, 
in  full  of  all  claims  under  and  to  the  written  certificati 
of  membership  numbered  940,  on  the  life  of  Annie  M. 
James,  late  of  Hedrick,  Indiana,  and  hereby  surrendei 
all  my  rights,  tttles  and  interest  under  and  to  the  same, 
and  releasing  said  association  from  all  liability  in  the 
premises,  also  warranting  and  defending  said  payment 
against  any  and  all  claimants  whomsoever. 

''Hugh  M.  James.'' 

It  is  averred,  that  by  the  terms  of  the  agreement  the 
plaintiff  agreed  to  warrant  and  defend  said  payment 
against  all  claimants  whomsoever,  and  that  there  has 
been  a  breach  of  said  warranty  on  the  part  of  the  plain- 
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tiff  in  the  prosecution  of  this  action;  that  defendant  has 
been  put  to  large  expense  in  defense  of  the  action,  in  the 
employment  of  counsel  and  loss  of  time,  in  the  sum  of 
$500.  It  is  not  averred  that  the  payment  of  the  $600  is 
questioned  by  the  appellee's  action.  It  appears,  from 
the  complaint,  that  he  is  standing  upon  and  retaining 
the  payment.  He  is  not  seeking  to  have  the  contract  of 
settlement  annulled.  He  afi&rms  the  contract  and  sues 
for  the  fraud.  There  was  no  error  in  sustaining  the  de- 
murrer to  this  counterclaim. 

It  is  next  insisted  that  the  court  erred  in  the  order 
made  upon  the  affidavit  and  motion  of  the  appellee,  re- 
quiring the  appellant  to  produce  and  give  appellee  an 
inspection  of  certain  of  its  books. 

The  propriety  of  making  such  orders  depends  upon 
the  averments  of  the  pleadings  and  the  issues  joined. 
Considering  the  issues  and  the  showing  made  by  the 
affidavit,  we  think  the  order  of  the  court  was  right.  The 
same  is  true  of  the  next  assignment,  that  the  court  erred 
in  requiring  the  appellant  to  answer  certain  interroga- 
tories. The  order  was  proper  in  view  of  the  issues  to  be 
determined.  The  interrogatories  to  which  objection  is 
made  called  for  information  which  was  proper  to  be  given 
in  evidence  on  the  trial. 

The  last  assignment  discussed  is  the  overruling  of  the 
motion  for  a  new  trial.  A  good  many  of  the  causes  for 
the  motion  arejbased  upon  the  admission  of  certain  evi- 
dence over  the  objection  of  the  appellant.  The  objections 
to  the  admission  of  the  evidence  are  very  general.  They 
are  nearly  all  based  upon  the  grounds  that  the  evidence 
was  ''irrelevant,  incompetent,  and  immaterial."  The  in- 
competency, irrelevancy  and  immateriality  should  be 
specifically  pointed  out.  Unless,  from  the  offered  evi- 
dence itself,  a  sufficient  reason  for  excluding  it  appears, 
it  is  not  error  to  admit  it  under  such  general  objections. 
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The  appellant  gave  no  evidence  in  the  trial,  and  the 
cause  was  submitted  on  the  evidence  given  by  the  appel- 
lee alone.  It  is  earnestly  insisted,  that  the  findings  and 
judgment  are  not  supported  by  the  evidence;  that  there 
is  no  evidence  whatever  to  show  that  more  than  $600  was 
realized  from  the  assessment  made  to  pay  the  appellee  *s 
policy,  and  that  there  is  no  evidence  whatever  to  show 
that  there  was  any  reserve  funds  on  hand  out  of  which 
the  policy  or  any  part  of  it  could  be  paid.  It  is  true  that 
the  appellant's  secretary  so  testified;  but  he  was  a  hostile 
witness.  There  was  other  evidence' given  of  statements 
contained  in  the  circulars  and  advertisements  of  the  ap- 
pellant, and  statements  of  its  secretary  tending  to  show 
that  the  company  was  prosperous  and  had  a  large  mem- 
bership and  reserve  fund  at  or  about  the  time  the  appel- 
lee's claim  matured. 

Under  the  circumstances,  we  can  not  disturb  the  judg- 
ment on  the  weight  of  the  evidence. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Dec.  13,  1893. 


No.  797. 
Baldwin  v,  Hutchison. 

Harmless  Error. — Overruling  Demurrer  to  Paragraph  of  Complaint, — 
•Any  error  in  overruling  a  demurrer  to  a  paragraph  of  complaint 
will  be  deemed  harmless,  where  it  clearly  appears  that  the  judg- 
ment is  founded  upon  another  paragraph  of  the  complaint. 

Pleading. — Complaint y  Sufficiency  of. —  To  Becover  Money  Obtained  by 
Duress. —  Threatened  Prosecution  for  Statements  as  Witness. — Priri- 
leged  Communication. — In  an  action  to  recover  ^money  obtained 
through  duress  and  without  consideration,  the  complaint  was  suffi- 
cient which  alleged,  in  substance,  that  plaintiff,  having  been  duly 
subpoenaed,  testified  as  a  witness  in  the  trial  of  a  cause  to  which  de- 
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fendant  was  a  party,  and,  in  response  to  questions  asked  him,  testi- 
fied that  the  character  of  defendant's  son,  a  witness,  was  bad  for 
truth  and  veracity,  and  that  plaintiff  testified  on  cross-examination 
that  he  had  heard  one  A.  and  wife  say  that  said  son  had  stolen  a 
sheep,  all  of  which  answers  were  made  in  good  faith,  and  without 
malice,  believing  them  to  be  true ;  that  the  defendant,  the  next  day, 
threatened  to  prosecute  plaintiff  for  such  testimony,  unless  plaintiff 
paid  him  a  certain  sum  of  money ;  that  plaintiff  waa  a  person  of 
weak  mind^  of  little  education  and  experience  in  business  affairs, 
ignorant  of  the  law  and  of  his  rights  and  liabilities  as  a  witness, 
easily  influenced  and  overcome  by  a  person  of  strong  mind,  all  of 
which  was  known  to  defendant,  and  that  defendant  was  a  shrewd 
business  man  of  wide  experience,  and  of  force  and  determination ; 
that  plaintiff,  believing  that  defendant  would  carry  out  his  threats, 
and  by  being  put  in  fear  of  defendant,  and  against  plaintiff's  will, 
and  upon  defendant's  promise  not  to  prosecute  him  on  account  of 
said  testimony,  plaintiff  paid  defendant  the  sum  of  $900,  which  he 
seeks  to  recover. 
Pbmand. —  Money  Wrongfully  Obtained.  —  Where  money  has  been 
wrongfully  obtained  by  means  of  a  voidable  contract,  for  which 
there  was  received  no  valuable  consideration,  a  demand  before  suit 
is  not  necessary. 

From  the  Montgomery  Circuit  Court. 

G.  W,  Paul  and  M.  W.  Bruner,  for  appellant. 

B,  Crane  and  A.  B,  Anderson,  for  appellee. 

Gavin,  J. — ^The  appellee's  complaint  was  in  two  para- 
graphs, each  of  which  was  attacked  by  demurrer.  The 
special  verdict  of  the  jury  clearly  shows  that  the  judg- 
ment is  founded  upon  the  second  paragraph  of  complaint. 
It  is  therefore  unnecessary  for  us  to  consider  the  suf- 
ficiency of  the  first  paragraph,  since,  if  the  second  is 
good,  any  error  in  overruling  a  demurrer  to  the  first  will 
be  deemed  harmless.  Elliott's  App.  Proced.,  section 
637;  Doan  v.  Dow,  8  Ind.  App.  324. 

By  the  second  paragraph  of  complaint  the  following 
state  of  facts  is  shown: 

Appellee  was  regularly  subpoenaed  and  testified  as  a 
witness  in  the  trial  of  a  cause  to  which  appellant  was  a 
party.     In  response  to  the  questions  asked  him,  appellee 
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stated  that  the  character  of  appellant's  witness,  his 
son,  was  bad  for  truth  and  veracity.  In  response  to 
questions  asked  by  appellant's  Qounsel,  he  also  testified, 
on  cross-examination,  that  he  had  heard  that  he  had 
stolen  a  sheep,  and  that  he  had  heard  one  Elstun  Sayers 
and  his  wife  say  so.  All  of  these  answers  were  made  in 
good  faith,  without  any  malice,  and  in  the  belief  that 
they  were  true.  Appellee  had,  in  fact,  heard  it  said  that 
said  Baldwin  had  stolen  a  sheep,  and  it  was  his  recol- 
lection that  he  had  heard  it  from  Sayers  and  wife.  On 
the  next  day,  after  dark,  appellant  came  to  appellee's 
house  in  a  buggy  and  waited  outside  while  one  McComas 
came  into  the  house  and  told  appellee  that  the  Baldwins 
were  very  mad  over  his  testimony,  and  had  been  to  see 
the  Sayers,  who  denied  having  made  the  statement,  and 
that  appellant  would  send  appellee  to  the  penitentiary, 
and  put  him  behind  the  bars,  and  cause  him  to  lose  his 
farm  unless  he  fixed  the  matter  up  satisfactorily;  that  it 
would  take  from  $3,000  to  $5,000  to -fix  it  up.  McComas 
advised  appellee  to  go  out  and  talk  to  appellant,  and  fix 
it  up.  Appellee  went  out  and  talked  with  appellant,  who 
told  him  if  he  didn't  fix  the  matter  up  and  pay  him  a 
large  sum  of  money,  appellant  would  send  him  to  the 
penitentiary,  put  him  behind  the  bars,  and  cause  him  to 
lose  his  farm,  and  informed  appellee  that  he  could  have 
nutil seven  o'clock  nextmorning  to  decide.  Nextmorning 
the  appellant  came  at  seven  and  renewed  his  threats,  and 
demanded  $1,000.  Appellee  was  a  farmer,  who  had  al- 
ways lived  on  his  farm,  and  a  person  of  weak  mind,  of 
little  education  and  experience  in  business  affairs,  igno- 
rant of  the  law  and  of  his  rights  and  liabilities  as  a  wit- 
ness, easily  influenced  and  overcome  by  a  person  of 
strong  mind;  all  of  which  was  known  to  appellant,  who 
was  a  shrewd  and  keen  business  man  of  more  than  or- 
dinary skill  and  ability,  of  wide  experience  in  business 
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and  ways  of  the  world,  and  known  to  appellee  to  be  a 
man  of  force  and  determination.  Appellee  believed  that 
appellant  could  and  would  carry  out  his  said  threats,  and 
was  thereby  put  in  fear  of  appellant,  and  by  reason 
thereof,  and  against  his  will,  and  upon  the  appellant's 
promise  not  to  prosecute  nor  molest  him  on  account  of 
said  testimony,  he  paid  him  the  sum  of  $900,  which  he 
seeks  to  recover. 

Upon  these  facts,  there  was  clearly  no  consideration 
for  the  payment  of  this  money.  Neither  the  appellant 
Jior  his  son  had  against  appellee  even  a  colorable  claim 
of  any  kind  whatsoever,  arising  from  the  testimony 
which  he  had  given  in  good  faith,  without  malice,  be- 
lieving it  to  be  true,  and  which  was  responsive  to  ques- 
tions by  appellant's  attorneys;  nor  had  any  crime  been 
committed  by  appellee. 

His  statements,  as  a  witness,  under  the  circumstances, 
were  absolutely  privileged.  Hutchinson  v.  Lewis,  75 
Ind.  56;  Townshend  on  Libel  and  Slander,  section  223; 
Nelson  v.  Rohe,  6  Blackf.  204;  Grove  v.  Brandenburg,  7 
Blackf.  234;  1  Hilliard  on  Torts,  86;  Cooley  on  Torts, 
210;   Calkins  v.  Sumner,  13  Wis.  193. 

In  Stevens  v.  Rowe,  59  N.  H.  578,  it  is  said:  'Tublic 
policy,  and  the  safe  administration  of  justice,  require  that 
witnesses,  who  are  a  necessary  part  of  the  judical  ma- 
chinery, be  privileged  against  any  restraint,  excepting 
that  imposed  by  the  penalty  for  perjury." 

In  United  States,  etc.,  Co.  v.  Henderson,  111  Ind.  24, 
the  court  approves  this  language,  used  in  Warey  v. 
Forst,  102  Ind.  205:  ''A  threatened  litigation  founded 
merely  on  the  defendant's  belief,  without  any  fact  to  sup- 
port the  belief,  amounts  to  nothing,  and  the  purpose  to 
avoid  such  a  litigation  was  no  consideration  for  the 
plaintiff's   promises."      Jarvis  v.    Sutton,  3    Ind.  289; 
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Smith  V.  Boruffy  75   Iiid.  412;    Harris  v.   Gassady,  107 
Ind.  158. 

Counsel  for  appellant  vigorously  contend  that  the  pay- 
ment was  a  voluntary  one,  and  the  money  not  recover- 
able, for  that  reason.  With  this  proposition  we  can  not 
agree. 

Under  the  allegations  of  the  pleading,  the  payment 
was  not  made  by  appellee  of  his  own  volition,  but  against 
his  will,  and  because  he  was  controlled  by  and  overpow- 
ered with  fear. 

In  Bush  V.  Brown,  49  Ind.  573,  the  law  is  thus  ex- 
pressed: '*To  give  validity  to  a  contract,  the  law  re- 
quires the  free  assent  of  the  party  who  is  to  become 
chargeable  thereon;  and  it  therefore  avoids  any  promise 
extorted  from  him  by  terror  or  violence." 

It  is  decided,  by  this  case,  that  threats  of  prosecution 
and  imprisonment  upon  an  unfounded  charge  are  such 
duress  as  avoids  the  contract. 

**So,  if  a  person  executed  an  instrument  from  a  well- 
grounded  fear  of  illegal  imprisonment,  he  may  avoid  it 
on  the  ground  of  duress."  Walker  v.  Larkin,  127  Ind. 
100. 

Counsel  for  appellant  argue  that  the  threats  were 
not  sufficient  to  constitute  duress,  because  not  of  such 
character  as  should  have  reasonably  excited  the  fears 
actually  caused,  and  cite  Hines  v.  Board,  etc.,  93  Ind. 
266,  and  Darling  v.  Hines,  5  Ind.  App.  319. 

The  case  in  hand  is  easily  distinguished  from  those, 
by  the  fact  that  appellee  was  a  man  of  weak  mind,  igno- 
rant of  the  law  and  his  rights,  as  was  actually  known  to 
appellant.  The  threats  made  unquestionably  did  excite 
the  fear  and  belief  that  appellant  could  and  would  carry 
them  out. 

It  comes  with  an  ill  grace  from  appellant  to  say  that 
appellee  ought  not  to  have  been  so  badly  scared. 
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We  deem  the  law  to  have  been  well  stated  by  Morse, 
Judge,  in  the  case  of  Cribbs  v.  Sowle,  87  Mich.  340, 
where  it  is  said:  *'It  has  been  held  by  some  of  the  courts 
that  mere  threats  of  criminal  prosecution,  when  neither 
warrant  has  been  issued  nor  proceedings  commenced,  do 
not  constitute  duress,  Buchanan  v.  Sahlem,  9  Mo. 
App.  552;  Higgins  v.  Broum,  78  Me.  473;  Tovrn  Council 
V.  Burnett,  34  Ala.  400.  And,  by  others,  that  a  threat 
of  arrest  for  which  there  is  no  ground  does  not  constitute 
duress,  as  the  party  could  not  be  put  in  fear  thereby. 
Knapp  V.  HydCy  60  Barb.  80;  Preston  v.  Boston,  12  Pick. 
12.  But  these  rules  do  not  seem  to  have  any  regard  to 
the  condition  of  the  mind  of  the  person  acted  upon  by 
the  threat,  or  to  take  into  consideration  the  age,  disposi- 
tion or  intellect  of  the  person  so  threatened;  and  leave 
the  old,  the  ignorant,  the  weak  and  the  timid  at  the 
mercy  of  the  bully  or  the  scoundrel  who  operates  upon 
their  fears  to  extort  money  from  them.  Truly,  to  sucli 
an  action  as  this,  the  defendant  who,  without  semblance 
of  any  legal  or  moral  right  or  claim,  has  scared  money 
out  of  an  old  man,  can  not  well  set  up  any  defense  of 
the  policy  of  the  law  that  it  was  the  duty  of  the  injured 
party  to  have  resorted  to  the  courts  in  the  first  place,  or 
withstood  the  threat  of  being  taken  there  until  proceed- 
ings were  actually  begun,  to  defend  himself  from  the  ex-  • 
tortion.  Nor,  in  my  opinion,  is  it  the  true  policy  of  the 
law  to  make  an  arbitrary  and  unyielding  rule  in  such 
cases,  to  apply  to  all  alike,  without  regard  to  age,  sex  or 
condition  of  mind.  Weak  and  cowardly  people,  and  old 
and  ignorant  persons,  are  the  ones  that  need  the  protec- 
tion of  the  courts,  and  they  are  the  ones  usually  operated 
upon  and  influenced  by  threats  and  menaces." 

In  cases  of  fraud,  it  is  recognized  that  representations 
may  be  effectual  in  dealing  with  a  weak-minded,  igno- 
rant man, which  ought  not  to  be  relied  upon  by  a  man  of 


460        APPELLATE  COURT  OF   INDIANA, 

Baldwin  v.  Hutchison. 

ordinary  knowledge  and  intellect.  Ingalls  v.  Miller,  121 
Ind.  188. 

Our  conclusion,  therefore,  is  that  the  complaint  shows 
the  payment  of  the  money  was  procured  without  any 
consideration  and  by  duress  through  such  threats  as, 
considering  all  the  circumstances  and  comparative  abili- 
ties of  the  parties,  were  reasonably  calculated  to  and  did 
overcome  the  will  of  appellee.  It  was  therefore  good. 
LinCy  Admx.y  v.  Blizzard^  70  Ind.  23;  Adaraaw,  Stringer, 
78  Ind.  175. 

The  special  verdict  contains  some  facts  evidentiary 
merely,  and  some  mere  conclusions,  yet  when  stripped 
of  all  unnecessary  matter,  it  contains  sufficient  facts,  well 
founded,  to  sustain  the  material  allegations  of  the  com- 
plaint. What  we  have  already  said  in  considering  the 
sufficiency  of  the  complaint,  meets  most  of  the  objections 
urged  to  the  verdict. 

The  verdict  shows  that  appellant  and  his  son  executed 
to  appellee  an  agreement  not  to  prosecute  or  molest  him 
on  account  of  his  testimony. 

There  was  no  necessity  for  a  return  of  this  agreement 
by  appellee;  it  was  wholly  valueless,  and  conferred  noth- 
ing upon  appellee,  and  no  rights  were  by  it  surrendered 
by  appellant  or  his  son. 

•  '  *  Where  a  contract  is  void,  or,  if  being  merely  voidable, 
no  rights  have  been  actually  surrendered,  and  no  benefits 
acquired  under  it,  since  in  either  case  the  contract  has. 
conferred  nothing,  there  is  nothing  to  restore. "  Higjiam 
V.  Harrisy  108  Ind.  246. 

Neither  was  any  demand  for  the  return  of  the  money 
required  before  suit,  because  the  possession  of  the  money 
was  wrongfully  obtained  by  means  of  a  voidable  contract, 
and  the  appellee  received  nothing  of  value  for  it.  Thomp- 
son V.  Pecky  115  Ind.  512. 

The  able  counsel  for  appellant  have  urged  with  great 


NOVEMBER  TERM,  1893.  461 


Harmon  t?.  Dorman  et  al. 


ingenuity  and  plausibility  many  objections  in  this  case 
which  we  have  not  deemed  it  necessary  to  set  out  in  de- 
tail. Those  which  appeared  to  us  the  most  important, 
we  have  discussed  in  this  opinion.  Others  have  been 
considered,  but  we  are  unable  to  find  any  cause  for  re- 
versal. On  the  other  hand,  we  are  convinced  that  a  just 
and  proper  conclusion  has  been  reached,  so  far  as  dis- 
closed by  the  record  before  us. 

The  judgment  is  affirmed. 

Reinhard,  J.,  absent. 

Filed  Dec.  12, 1893. 


No.  980. 

Harmon  v.  Dorman  et  al. 

Dbcbdent's  Est  ate.— Liability  of  Devisees  for  Breach  of  DecedenVs  Cor- 
enant.— 'Final  Settlement.— The  devisees  of  a  decedent  are  liable  in 
damages  to  the  covenantee  for  a  breach  of  the  decedent's  covenant, 
occurring  after  the  decedent's  death  and  after  the  final  settlement 
of  the  decedent's  estate. 

Pleading. — Complaint, — Allegation  of  Damages, — Due  and  Unpaid. — In 
an  action  for  damages  for  breach  of  covenant,  it  is  not  necessary  to 
allege,  in  the  complaint,  that  the  damages  sought  are  due  and  un- 
paid. 

From  the  Dearborn  Circuit  Court. 

G.  M.  Roberts  and  C.  W.  Stapp,  for  appellant. 

N.  S.  GivaUy  for  appellees. 

Ross,  J. — ^The  appellant  sued  the  appellees,  as  the  de- 
visees under  the  will  of  Nancy  Hayes,  deceased,  to  re- 
cover damages  for  a  breach  of  covenant  of  warranty  con- 
tained in  a  deed  of  conveyance  made  by  said  Nancy 
Hayes  to  the  appellant.  The  only  question  on  this  ap- 
peal is  as  to  the  sufficiency  of  the  complaint,  the  court 
below  having  sustained  a  demurrer  thereto. 
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The  complaint  reads  as  follows: 

''For  cause  of  action  against  the  defendant,  plaintiff 
says  that  heretofore,  to  wit,  on  the  4th  day  of  August, 
1886,  the  plaintiff  purchased  of  and  from  one  Nancy 
Hayes,  for  the  sum  of  two  thousand  dollars,  the  fol- 
lowing described  real  estate,  situated  in  the  county  of 
Madison  and  State  of  Indiana,  to  wit:  Fifty-five  acres 
off  the  west  side  of  the  northeast  quarter  of  section 
twenty-seven  (27),  township  twenty-one  (21)  north, 
range  six  (6)  east;  and,  on  said  day,  viz:  August  4, 
1886,  the  said  Nancy  Hayes,  an  unmarried  woman,  who 
was  then  in  possession  of  the  whole  of  said  real  estate, 
made,  executed  and  delivered  to  said  plaintiff  her  deed 
of  general  warranty,  whereby  she  covenanted  and  agreed 
that  she  was  the  owner,  in  fee,  of  said  real  estate,  and 
would  warrant  and  defend  the  title  thus  conveyed  by  said 
deed  of  warranty  to  this  plaintiff,  a  copy  of  said  deed  is 
filed  herewith,  made  a  part  of  this  complaint  and  marked 
exhibit 'A.' ^' 

Plaintiff  avers  tliat  upon  the  execution  of  said  deed  the 
grantor  therein  put  plaintiff  in  possession  of  the  whole 
of  said  real  estate,  including  the  one-sixth  interest  after- 
wards recovered  by  Stephen  B.  Spahr,  and  plaintiff 
thereafter  remained  in  possession  of  the  whole  of  said 
real  estate  until  the  time  of  the  eviction  hereinafter 
mentioned,' and  until  then  had  no  knowledge  of  the  title 
or  claim  of  said  Spahr  in  said  real  estate.  And  the  plain- 
tiff avers  that  the  covenants  of  said  warranty  deed  have 
been  broken,  in  this,  that  the  said  Nancy  Hayes  was 
not,  at  the  time  of  the  execution  of  said  deed,  nor  did  she 
afterwards  become,  the  owner  in  fee  of  said  real  estate, 
but  that  one  Stephen  B.  Spahr  was  the  owner,  in  fee,  at 
said  time,  of  one  undivided  one-sixth  (^)  part  of  said 
real  estate,  then  and  now  of  the  value  of  $500,  and  that 
afterward,  and  after  the  death  of  said  Nancy  Hayes,  to 
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wit,  at  the  October  term,  1890,  of  the  Madison  Circuit 
Court,  for  Madison  county,  in  the  State  of  Indiana,  the 
said  Stephen  B.  Spahr  brought  his  action  against  the 
plaintiff,  alleging,  in  his  complaint,  that  he  was  the 
owner  in  fee,  and  was  entitled  to  the  possession  of  the 
undivided  one-sixth  of  said  real  estate,  and  this  plaintiff, 
being  brought  into  said  court  by  due  process  of  law,  to 
answer  said  complaint,  employed  counsel  and  made  all 
the  defense  he  could,  or  that  could  be  made  to  such  ac- 
tion, but  the  court,  upon  trial  of  said  cause,  gave  judg- 
ment to  and  in  favor  of  said  Stephen  B.  Spahr,  and 
against  this  plaintiff,  for  the  undivided  one-sixtli  part  of 
said  real  estate,  and  then  and  there  found  and  adjudged 
that  he,  the  said  Stephen  B.  Spahr,  was  the  owner  there- 
of, and  that  his  title  thereto  was  paramount  and  superior 
to  any  right  or  title  of  the  plaintiff  or  the  said  Nancy 
Hayes;  that  the  title  conveyed  by  said  .Nancy  Hayes  to 
,this  plaintiff  by  said  warranty  deed,  as  aforesaid,  has 
failed  as  to  the  said  one-sixth  part  thereof,  and  that  the 
same  has  been  lost  to  this  plaintiff  by  a  paramount  and 
permanent  title,  and  by  due  course  of  law,  and  to  the 
damage  of  this  plaintiff  in  the  sum  of  six  hundred  dol- 
lars. 

Plaintiff  further  avers  that  after  the  execution  of  said 
deed,  and  on  the  16th  day  of  August,  1886,  the  said 
grantor,  Nancy  Hayes,  died  testate,  leaving  her  last  will 
and  testament,  by  which  she  disposed  of  all  her  property, 
real,  personal  and  mixed,  which  will  was  duly  proven 
and  admitted  to  probate,  and  recorded  in  the  will  records 
of  Dearborn  county  on  the  20th  day  of  August,  1886; 
that  by  said  will  she  devised  and  bequeathed  to  the  fol- 
lowing defendants  the  devises  and  bequests,  viz:  To 
Stephen  B.  Spahr,  John  Spahr  and  James  Spahr,  one 
hundred  dollars  each;  to  George  Finch,  five  hundred 
dollars;  to  Samuel  Finch  and  William  Finch, ; 
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to  Carrie  Guard,  one  thousand  dollars;  to  Bertha  Swift 
and  Eva  Swift,  two  hundred  dollars  each;  to  Isaac  Swift, 
one  note  against  Isaac  Hayes  for  two  hundred  and  sev- 
enteen dollars;  to  Columbus  Guard,  one  note  held 
against  him;  to  Linaeus  Swift,  one  note  held  against 
him  and  his  wife;  to  John  S.  Dorman,  two  notes  held 
against  him;  to  James  Finch,  Samuel  Finch,  Flora 
Finch  and  Charles  Finch,  share  and  share  alike,  the 
following  real  estate,  situated  in  Union  .county  and  State 
of  Indiana,  to  wit:  Beginning  at  the  northwest  corner 
of  section  30,  township  14,  range  14,  thence  east  27^^ 
chains,  thence  south  5^^  chains,  thence  west  13^^ 
chains,  thence  south  17.05  chains,  thence  west  13^^ 
chains,  thence  north  22^/^,  to  place  of  beginning,  of  the 
value  of  $1,000;  to  Nancy  Dorman,  the  following  real 
estate,  situate  in  Posey  county,  Indiana,  to  wit:  Lot^ 
Nos.  5  and  8  in  fclock  No.  3,  and  lots  Nos.  5,  6,  7  and 
8  in  block  No.  2,  in  the  Company's  Enlargement  of  the 
city  of  Mt.  Vernon,  of  the  value  of  $1,000;  to  Flora 
Finch  and  Hanna  Finch,  the  rest  and  residue  of  all 
property  owned  by  said  Nancy  Hayes  at  her  death,  a 
part  of  which  residue  is  real  estate  situated  in  Dear- 
born county,  Indiana,  and  afterwards  sold  in  partition 
proceedings,  and  the  money  arising  from  such  sale,  to 
wit,  $2,540,  was  paid  unto  said  Flora  and  Hannah  Finch, 
by  George  C.  Columbia,  commissioner;  that  all  said 
above  devisees  of  real  estate  and  bequests  of  personalty 
by  said  will  made,  were  taken  and  accepted  by  said  de- 
visees and  legatees  respectively,  and  were  appropriated 
to  their  own  use,  and,  in  the  aggregate,  were  and  are  of 
the  value  of  ten  thousand  dollars,  and  are  held  subject 
to  the  debts  of  said  Nancy  Hayes,  deceased;  that  said 
will  contains  no  provision  whatever  whereby  the  devise 
or  bequest  to  any  one  of  said  devisees  or  legatees  should 
be  made  to  pay  the  debts  of  said  deceased  in  exoneration 
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of  any  other,  but,  by  the  provisions  of  said  will,  all  are 
liable   proportionately;    that   the  devises  and  bequests 
hereinbefore  set  out  are  all  the  dispositions  of  property 
contained  in  said  will,  and  said  will  disposed  of  all  the 
property  owned  or  possessed  by  said  Nancy  llayes  at  the 
time  of  her  death;  that  the  value  of  the  property  which, 
upon  final  settlement  of  said  Nancy  Hayes'  estate,  was 
distributed  under  said  will  to  the  defendants  Nancy  Dor- 
man,  John  S.  Dorman  and  Carrie  Guard,  was,  and  yet 
is,  more  than  three  thousand  dollars;   that  at  the  com- 
mencement of  this  action,  the  defendants  James  Spahr, 
James  Finch,  Samuel  Finch  and  Charles  Finch  were, 
and  yet  are,  nonresidents  of  the  State  of  Indiana,  and 
did  not  then  have,  nor  have  they  since,  had  any  property 
in  the  State  of  Indiana,  or  within  the  jurisdiction  of  this 
court;    that  letters  testamentary  and  of  administration 
were  taken  out  on  said  Nancy  Hayes'  estate,  and  said 
estate,  and  all  the  property  thereof  was  fully  adminis- 
tered upon,  and  final  settlement  thereof  was  made  on  the 
9th  day  of  March,  1889,  and  still  remains  in  full  force 
and  effect;  that  plaintiff  was  not  disturbed  in  his  pos- 
session of  the  real  estate  so  conveyed  to  him  by  said  deed 
of  said  Nancy  Hayes,  nor  was  he  evicted  from  said  one- 
sixth  thereof,  by  reason  of  said  superior  and  paramount 
title,  until  in  the  month  of  February,  1891,  at  which 
time,  by  reason  of  such  paramount  title,  he  was  evicted 
from,  and  lost  possession  of,  said  one-sixth,  which  was 
after  the  said  final  settlement  of  said  estate;    that  at  no 
time  prior  to  the  final  settlement  of  said  Nancy  Hayes' 
estate,  or  prior  to  said  eviction,  did  plaintiff  know  of 
the  existence  of  the  cause  of  action  herein  sued  on,  and 
it  was  impossible  for  plaintiff  to  have  filed  this  cause  of 
action  as  a  claim  against  said  estate;    that  at  no  time 
Vol.  8—30 
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since  the  execution  of  aaid  deed  has  this  plaintiff  been 
insane,  an  infant,  or  out  of  the  State  of  Indiana. 

Wherefore,  he  asks  judgment  against  all  of  said  de- 
fendants for  the  sum  of  one  thousand  dollars  damages 
sustained  in  such  just  proportions  as  each  may  by  law 
be  liable  for,  and  that  he  recover  judgment  against  such 
defendants  herein  as  may  be  within  the  process  of  this 
court,  in  the  sum  of  one  thousand  dollars,  and  to  the  ex- 
tent of  the  property  so  devised  and  bequeathed  to  them 
respectively,  and  that  the  court  decree  such  judgment  to 
constitute  a  lien  upon  all  property  now  in  the  hands  of 
defendants  received  through  said  will,  in  such  propor- 
tions as  may  by  law  be  right,  and  that  the  same  be  or- 
dered sold  to  pay  the  plaintiff's  claim,  and  for  all  proper 
relief. 

The  material  question  to  be  passed  upon  in  consider- 
ing the  sufficiency  of  this  complaint  is,  what,  if  any,  lia- 
bility exists  on  the  part  of  the  appellees  as  the  devisees 
of  Nancy  Hayes  for  a  breach  of  the  covenant  of  warranty 
contained  in  her  deed  to  the  appellant? 

It  is  urged,  on  behalf  of  the  appellees,  that  no  such 
liability  exists;  that  there  is  no  common  law  right,  the 
same  having  been  abolished  by  section  2925,  R.  S.  1881, 
and  that  the  only  liability  which  could  exist  against 
them  as  such  devisees  is  that  created  by  section  2442, 
R.  S.  1881,  which  is  as  follows:  '*The  heirs,  devisees, 
and  distributees  of  a  decedent  shall  be  liable,  to  the  ex- 
tent of  the  property  received  by  them  from  such  deced- 
ent's estate,  to  any  creditor  whose  claim  remains  un- 
paid, who,  six  months  prior  to  such  final  settlement,  was 
insane,  an  infant,  or  out  of  the  State;  but  such  suit  must 
be  brought  within  one  year  after  the  disability  is  re- 
moved: Provided,  That  suit  upon  the  claim  of  any 
creditor  out  of  the  State  must  be  brought  within  two  years 
after  such  final  settlement." 
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That  inasmuch  as  the  complaint  does  not  show  the 
appellant  to  have  been  insane,  an  infant,  or  out  of  the 
State,  no  cause  of  action  is  stated,  and  the  demurrer  was 
properly  sustained.  It  is  also  urged  that  the  cause  of 
action  did  not  accrue  until  after  the  death  of  the  war- 
rantor, and  for  that  reason  was  not  a  claim  against  her 
estate. 

This  is  not  a  new  question  in  this  State,  and  we  will 
call  attention  to  the  cases  which  we  think  decisive  of  the 
objection  urged  to  the  liability  of  the  appellees. 

In  Blair  v.  Allen,  55  Ind.  409,  which  was  an  action 
similar  to  the  one  being  considered,  the  court  says:  **In 
the  case  we  are  considering,  the  obligation  could  not 
arise  until  after  the  death  of  Nancy  Allen, — an  uncertain 
event,  over  which  the  vendee  had  no  control, — nor  un- 
til after  the  title  warranted  had  been  lost  by  reason  of  a 
superior  title,  and  by  due  course  of  law,  which  were  also 
events  over  which  the  vendees  had  no  control,  and  which 
did  not  take  place  until  after  the  estate  of  James  Allen 
had  been  finally  settled. 

''It  is  very  certain,  then,  that  the  appellee  could  not 
have  complied  with  section  62,  supra,  by  filing  his  claim 
in  the  clerk's  office,  nor  brought  himself  within  section 
178,  supra,  by  commencing  his  suit  within  one  year  af- 
ter certain  disabilities  were  removed.  His  claim  did  not 
accrue  in  time  to  file  it  under  said  section  62,  and  he  la- 
bored under  none  of  the  disabilities  mentioned  in  said 
section  178. 

"The  question,  therefore,  is  forced  upon  us,  whether, 
after  lineal  and  collateral  warranties  have  been  abolished 
by  section  10,  supra,  and  no  obligation  especially  pre- 
scribed by  law  to  take  their  place,  the  appellee  has  any 
remedy  at  all. 

"Upon  full  and  careful  consideration,  we  have  come  to 
the  conclusion  that  the  Legislature  could  not  have  meant 
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to  leave  a  meritorious  class  of  rights  without  remedies 
for  their  breach.  The  opposite  conclusion,  in  cases  like 
the  present,  would  very  much  impair  the  faith  and 
weaken  the  force  in  warranties  of  land  titles,  and  become 
a  frightful  source  of  uneasiness  to  otherwise  peaceable 
possession. 

**We  must  conclude,  therefore,  that  when,  from  the  na- 
ture of  the  claim,  the  creditor  can  not  comply  with  said 
section  62  or  178,  the  heir,  devisee  or  distributee  shall 
be  liable,  on  the  covenant  or  agreement  of  the  decedent, 
to  the  extent  of  the  property  received  by  him  from  the 
decedent's  estate.  The  law  does  not  require  that  to  be 
done  which  can  not  be  done;  and  no  one  shall  lose  his 
remedy  for  not  doing  what  can  not  be  done." 

In  the  case  of  Stevens  v.  Tucker,  87  Ind.  109,  which 
was  an  action  brought  by  one  of  two  sureties  on  a  guard- 
ian's bond,  against  the  heirs  of  his  co-surety  for  contri- 
bution, on  account  of  a  liability  on  such  bond  after  the 
decease  of  said  surety  and  the  settlement  of  his  estate,  it 
was  urged  that  the  heirs  of  the  deceased  surety  could  not 
be  held  liable  for  a  default  on  the  bond  after  the  death 
of  the  decedent  and  after  the  settlement  of  his  estate. 

The  court,  after  reviewing  a  number  of  cases,  and  cit- 
ing the  sections  of  the  statute,  supra,  quote  with  ap- 
proval from  Blair  v.  Allen,  supra,  and  then  say:  ''But 
are  they,  though  their  claim  is  thus  meritorious,  with- 
out remedy?  It  would  have  been  practically  impossible 
for  them  to  have  filed  a  claim  against  said  decedent's 
estate.  Whether  they  would  ever  have  a  claim  for  con- 
tribution, and  if  so,  the  amount  thereof,  were  con- 
tingencies at  the  time  of  said  final  settlement,  and  were 
not  made  certainties  until  the  successor  of  said  default- 
ing guardian  had  recovered  a  judgment  on  said  addi- 
tional bond,  and  they  had  been  compelled,  by  reason  of 
the  insolvency  of  the  principal,  to  pay  the  judgment. 
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They  could  not  have  filed  *a  succinct  statement  of  the 
nature  and  amount'  of  the  claim,  as  required  by  statute. 
While  the  settlement  of  said  estate  was  pending,  the 
present  cause  of  action  was  not  simply  a  claim  which 
was  not  then  due  within  the  meaning  of  the  statute,  the 
interest  upon  which  might  be  rebated.  It  then  depended 
upon  future  circumstances  which  they  could  not  control 
or  hasten,  and  which  were  not  bound  to  happen,  if  ever, 
within  a  certain  time.  No  allowance  could  have  been 
made  by  the  court  in  such  settlement  to  the  appellees  as 
claimants,  and  the  facts  which  they  could  have  stated 
involved  such  contingencies  that  they  could  not  have 
furnished  a  proper  pretext  for  delaying  the  settlement  of 
the  estate.*' 

Many  cases  have  been  cited  by  counsel  for  the  appel- 
lees in  support  of  their  contention,  but  we  are  unable  to 
find  that  any  of  them  have  any  bearing  on  this  case, 
or  in  any  manner  criticise,  modify,  or  overrule  the  cases 
of  Blair  v.  Allen,  supra,  and  Stevens  v.  Tucker,  supra. 

The  case  of  Leonard  v.  Blair,  59  Ind.  510,  was  an  ac- 
tion brought  against  heirs  to  recover  on  an  account  for 
goods  sold  and  delivered  to  the  deceased  during  his  life- 
time, his  estate  never  having  been  administered  upon. 
The  court  held  that  the  action  would  not  lie. 

In  Stevens  v.  Tucker,  73  Ind.  73,  is  the  same  case  re- 
ported in  87  Ind.  109,  the  court,  on  the  first  appeal, 
holding  the  complaint  insufficient  because  the  facts  al- 
leged did  not  show  that  the  decedent's  estate  had  been 
administrated  and  settled. 

The  case  of  McCurdy  v.  Bowes,  88  Ind.  583,  was  an 
action  brought  by  the  appellants  against  the  appellee  as 
the  heir  and  legatee  of  William  R.  Bowes,  to  recover  a 
sum  of  money  due  them  from  the  deceased,  whose  estate 
had  been  administered  and  finally  settled,  the  appellee 
having  received  the  entire  estate  amounting  to  $5,000. 
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It  was  alleged,  by  the  appellants  in  their  complaint,  that 
for  six  months  next  preceding  the  settlement  of  said 
estate  and  at  the  time  the  action  was  brought  they  were 
absent  from  the  State.  The  complaint  was  held  to  be 
sufficient. 

In  Rinard  v.  West,  92  Ind.  359,  which  was  an  action 
to  recover  money  had  and  received,  the  complaint  was 
held  insufficient  under  section  2442,  aupra,  because  it 
was  not  alleged  therein  either  that  the  plaintiff  had  a 
valid  demand  against  the  decedent  at  the  time  of  his 
death,  or  that  the  claim  was  unpaid,  or  that  the  plain- 
tiff was  out  of  the  State  for  six  months  prior  to  the  set- 
tlement of  the  estate. 

In  the  case  of  Busenbark  v.  Healey,  93  Ind.  450,  the 
court  held  that  a  creditor,  although  a  nonresident  of  the 
State,  who,  about  eight  months  before  the  final  settle- 
n;ient  of  a  decedent's  estate,  filed  his  claim  and  continued 
to  prosecute  it  until  within  a  month  of  the  final  settle- 
ment and  then  dismissed  his  claim,  could  not  afterwards 
recover  his  claim  from  the  heirs,  devisees,  and  distribu- 
tees of  the  decedent. 

The  case  of  Fisher  v.  Tuller,  122  Ind.  31,  counsel  for 
appellee  insists,  is  decisive  of  this  case,  but  in  this  con- 
tention we  can  not  concur. 

The  facts  in  that  case  were  that  ''the  appellant  and 
Owen  Tuller  were  partners,  and  as*  partners  carried  the 
United  States  mails  in  Missouri,  under  a  contract  with 
the  government.  During  the  war  of  the  Rebellion,  con- 
federate soldiers  captured  and  destroyed  property  of  the 
partnership  to  the  value  of  twenty -five  thousand  dollars. 
In  the  year  1866,  the  firm  filed  a  claim  for  the  value  of 
the  property,  and  the  prosecution  of  the  claim  was  en- 
trusted to  Tuller.  He  received  from  the  government,  in 
payment  of  the  claim,  in  the  year  1867,  twenty  thousand 
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dollars,  which  he  appropriated  to  his  own  use.  He  con- 
cealed from  Fisher  the  fact  that  he  had  received  the 
money.  After  the  dissolution  of  the  partnership,  which 
occurred  in  1866,  Tuller  informed  Fisher  that  the  claim 
had  not  been  paid  and  that  it  had  been  disallowed,  and 
finally  disposed  of  by  the  Government.  Fisher  relied 
upon  the  statement  of  Tuller  and  was  wholly  ignorant 
of  the  fact  that  Tuller  had  received  and  appropriated  the 
money  due  the  partnerships  nor  did  ho  obtain  knowledge 
of  the  fact  until  September,  1884.  Fisher  has  been  a 
resident  of  another  State  since  the  year  1860.  Tuller 
died  in  1873,  leaving  as  his  only  heirs  his  widow,  Janet 
C.  Tuller  J  George  M.  Tuller,  Owen  Tuller  and  Emma 
J.  Tuller,  Tuller  died  the  owner  of  real  and  personal 
property  of  the  value  of  one  hundred  and  fifty  thousand 
dollars;  his  estate  was  administered  upon,  and  in  1879 
was  fully  settled.  The  propertj^  remaining  after  settle- 
ment was  distributed  to  the  heirs,  and  ten  thousand  dol- 
lars was  received  by  the  appellee,  George  M.  Tuller,  from 
the  personal  estate  of  his  fat  her ,  and  he  also  received 
land  to  the  value  of  fifty  thousand  dollars,  which  was 
set  off  to  him  by  an  order  of  partition.'' 

This  action  was  brought  under  the  provisions  of  sec- 
tion 2442,  supi^af  the  claim  having  existed  prior  to  the 
death  of  decedent,  and  the  action  not  having  been 
brought  within  the  time  designated,  the  court  held  that 
there  was  no  right  of  action. 

The  further  objection,  that  the  complaint  is  defective, 
in  that  there  is  no  allegation  that  plaintiff's  claim  is  un- 
paid, is  untenable.  This  was  not  an  action  to  recover 
an  amount  due  upon  a  contract,  but  to  recover  damages 
for  a  covenant  broken.  In  such  a  case,  it  is  not  neces- 
sary to  allege  in  tlie  complaint  that  the  damages  sought 
are  due  and  unpaid. 


\ 
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We  think  the  complaint  stated  a  cause  of  action,  and 
that  the  court  erred  in  sustaining  the  demurrer  thereto. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 

Reinhard,  J.,  absent. 

Filed  Dec.  13, 1893. 


No.  795. 
Pottlitzer  et  al.  v.  Wesson  et  al. 

Harmless  Error. — Sustaining  Demurrer  to  Good  Paragraph  ofAnsvoer. 
— It  is  harmless  error  to  sastain  a  demarrer  to  a  good  paragraph  of 
answer  if  there  is  a  paragraph  remaining  ander  which  the  same 
facts  may  be  proven. 

Pleading. — Reply ^  Sufficiency  of, — Accord  and  Satisfaction. — Part  Pay- 
ment.— In  an  action  for  balance  due  on  a  car  load  of  bananas,  to 
which  the  defendant  answered  that  plaintiff  received  $550.70  in  set- 
tlement of  the  car  of  bananas  in  suit,  a  reply  that  such  sum  was  not 
accepted  in  full  satisfaction  of  the  amount  due,  but  that  it  was  re- 
ceived in  part  payment  only,  of  which  fact  plaintiff  had  due  notice, 
is  sufficient  on  demurrer. 

Sale. — Executory  Contract. — Order  for  Goods. —  What  Amounts  to  Ac- 
ceptance of  Goods. —  Vendor  and  Vendee. — The  following  order  was 
made  of  Hoadley  &  Co.,  New  Orleans,  May  13,  1891:  "Ship  Pgtt- 
litzer  Bros.,  Fort  Wayne,  and  Pottlitzer  Bros.,  Lafayette,  car  each 
of  straight  run  bananas  out  of  steamer  *Hewes,'  at  $1.50  per  bunch," 
and  May  14,  Hoadley  &  Co.  shipped  a  car  of  bananas  to  Pottlitzer 
Bros.,  at  Lafayette,  which  arrived  May  17,  and  vendees,  on  inspect- 
ing the  bananas,  wired  vendors,  May  18  and  19,  that  they  would  not 
accept  the  bananas  as  "straight  run,''  to  which  the  vendors  replied 
at  once,  by  telegram  and  by  letter,  that  the  bananas  were  "straight 
run,"  and  that  they  must  accept  them  as  such,  after  which  vendees 
took  the  bananas  into  their  possession  and  sold  them. 

Held,  that  the  conduct  of  the  vendees  constituted  an  acceptance  of  the 
bananas  as  per  order. 

Accord  and  Satisfaction. —  What  Amounts  to. — Delivery  of  Check  for 
Less  than  Amount  Due. — Debtor  and  Creditor. — "WTiere  a  debtor  sends 
a  creditor  a  check  in  settlement  of  an  account,  the  check  being  less 
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than  the  amount  due,  an  acceptance  of  the  check  by  the  creditor 
will  not  amount  to  an  accord  and  satisfaction  of  the  amount  due, 
unless  the  creditor  must  have  understood,  from  the  words  used  by 
the  debtor,  in  connection  with  the  delivery  of  the  check,  that  they 
were  to  accept  it  in  full  of  their  claim. 

From  the  Allen  Superior  Court. 

W,  P.  Breen,  for  appellants. 

C.  H,  Worden  and  /.  Morris,  Jr.,  for  appellees. 

Davis,  C.  J. — ^The  evidence  tends  to  establish  the  fol- 
lowing state  of  facts: 

Appellants  are  partners,  doing  business  in  Fort  Wayne 
and  Lafayette,  Indiana,  under  the  name  of  Pottlitzer 
Brothers;  and  appellees  are  partners,  doing  business  in 
New  Orleans,  Louisiana,  under  the  name  of  Hoadley  & 
Co. 

On  the  13th  of  May,  1891,  Leo  Pottlitzer,  one  of  appel- 
lants, gave  appellees  a  written  order  for  bananas,  as  fol- 
lows: ''Ship  Pottlitzer  Bros.,  Fort  Wayne,  and  Pottlitzer 
Bros.,  Lafayette,  car  each  of  straight  run  bananas  out  of 
steamer  'Hewes,*  at  $1.50  per  bunch.*' 

May  14,  1891,  appellees  shipped  a  car  of  bananas  to 
appellants  at  Fort  Wayne,  which  arrived  the  17th  or 
18th  of  May.  Appellants,  on  inspecting  the  bananas, 
wired  appellees  May  18  and  19,  that  they  would  not  ac- 
cept the  bananas  as  straight  run,  to  which  appellees  at 
once  replied  by  telegrams  and  by  letter  that  the  bananas 
were  straight  run  and  that  they  must  accept  them  as 
such.  Appellants,  after  this,  took  the  bananas  into  their 
possession  and  sold  them. 

On  the  8th  of  June,  1892,  appellants  sent  appellees 
their  check  for  $550.70,  and  refused  to  pay  the  balance 
of  the  $825,  claimed  by  appellees  as  due  for  the  bananas, 
and  this  suit  was  brought. 

On  trial  by  jury  verdict  was  returned  for  appellees  in 
sum  of  $274.30. 
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In  answer  to  interrogatories,  the  jury  found  that  the 
bananas  were  straight  run. 

Judgment  was  rendered  on  the  verdict  against  appel- 
lants. 

The  errors  assigned  are: 

1.  That  the  court  erred  in  sustaining  the  demurrer  to 
sixth  paragraph  of  answer. 

2.  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  reply. 

3.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  judgment  on  the  answers  of  the  jury  to  the  in- 
terrogatories, notwithstanding  the  general  verdict. 

4.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

It  is  first  urged,  by  counsel  for  appellants,  that  the 
court  erred  in  sustaining  the  demurrer  to  the  sixth  para- 
graph of  the  answer.  Conceding,  without  deciding,  that 
this  paragraph  contained  facts  sufficient  to  constitute  a 
defense  to  the  cause  of  action,  the  error,  if  any,  was 
harmless,  for  the  reason  that  all  the  evidence  which 
would  have  been  admissible  thereunder  was  admissible 
under  the  fifth  paragraph  of  the  answer. 

The  rule  is  that  it  is  harmless  error  to  sustain  a  de- 
murrer to  a  good  paragraph  of  answer,  if  there  is  a  para- 
graph remaining  under  which  the  same  facts  may  be 
proven.  Wichwire  v.  Town  of  Angola ,  4  Ind.  App.  253; 
Landwerlen  v.  Wheeler,  106  Ind.  523. 

The  next  question  presented  arises  on  the  ruling  of  the 
court  below  on  the  demurrer  to  the  second  paragraph  of 
the  reply. 

In  the  fourth  paragraph  of  answer  it  was  alleged  that 
appellees  received  the  $550.70  in  settlement  for  the  car 
of  bananas  in  suit.  In  reply  appellees  alleged  that  said 
sum  was  not  accepted  by  them  in  full  satisfaction  of  the 
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amount  due,  but  that  it  was  received  in  part  payment 
only,  of  which  fact  appellants  had  due  notice. 

In  our  opinion  the  facts  therein  stated  constituted  a 
good  reply  to  the.  answer.  The  same  evidence  would,  so 
far  as  we  can  see,  have  been  admissible  under  the  gen- 
eral denial,  but  in  any  event  there  was  no  error  in  plead- 
ing the  facts  specially. 

Counsel  for  appellants  next  contend  that  the  court 
erred  in  refusing  to  sustain  their  motion  for  judgment 
on  the  special  interrogatories  answered  by  the  jury,  for 
the  reason  that  these  interrogatories  disclosedithe  tender 
to,  and  receipt  by,  appellees  of  the  check  of  appellants 
for  the  bananas  sued  for.  The  jury  answered  that  the 
bananas  were  ''straight  run";  that  there  were  550 
bunches;  that  appellants  paid  appellees  by  check  $550.70; 
that  appellants  were  claiming  that  340  bunches  were  in- 
ferior to  straight  run  and  were  disputing  their  liability 
for  the  residue  of  the  $825,  and  that  the  check  so  sent 
by  appellants  was  not  accepted  by  appellees  in  full  pay- 
naent. 

The  answers  to  the  interrogatories  are  not  so  irrecon- 
cilably inconsistent  with  the  general  verdict  as  to  entitle 
appellants  to  judgment  thereon.  It  is  well  settled  that 
special  findings  of  fact  override  a  general  verdict  only 
when  so  inconsistent  that  both  can  not  stand.  Evans- 
villcy  etc,  R.  R.  Co.  v.  Weikle,  6  Ind.  App.  340,  33  N. 
E.  Rep.  639. 

On  the  last  error  assigned,  two  propositions  of  law  are 
presented  in  different  forms  growing  out  of  the  rulings 
of  the  court  below  at  the  trial. 

1.  Conceding  that  the  bananas  were  represented  as 
* 'straight  run,''  and  that  some  of  them  were  of  an  in- 
ferior quality  or  grade,  upon  the  other  undisputed  facts 
presented  by  the  record,  was  there  such  a  warranty  of  the 
goods  sold  and  delivered  as  survives  acceptance? 
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This  we  regard  as  the  vital  question  in  the  case. 

It  clearly  appears  in  this  case  that  appellants  did  in- 
spect and  know  just  what  the  bananas  were  before  ac- 
cepting them.  It  is  not  pretended  that  there  were  any 
latent  defects  in  the  bananas,  but  simply  that  they  were 
not  ''straight  run/'  and  that  part  of  them  were  **thin, 
unmatured,  green  fruit,  and  not  free  from  culls." 

The  general  rule  established  by  the  authorities  is  that 
in  an  executory  contract  for  the  sale  of  personal  property, 
words  descriptive  of  the  kind,  quality,  or  nature  of  the 
property,  do  not  import  a  warranty  that  survives  accept- 
ance. The  purchaser,  in  such  case,  has  the  right,  upon 
inspection,  to  reject  the  goods  if  not  of  the  particular  de- 
scription ordered,  but  if  he  accepts  the  property  after 
such  examination,  he  can  not  complain  of  the  defects 
disclosed  by  the  examination.  McConnell  v.  Jones,  19 
Ind.  328;  Brovm  v.  Foster,  15  N.  E.  Rep.  608;  Studer 
v.  Blei8tein/22  N.  E.  Rep.  243;  Pierson  v.  Crooks,  22 
N.  E.  Rep.  349;  Coplay  Iron  Co.  v.  Pope,  15  N.  E.  Rep. 
335. 

In  McConnell  v.  Jones,  stipra,  there  was  an  agreement 
to  sell  wool  "to  be  washed  on  the  sheep,  to  be  put  up  in 
good  merchantable  order,  free  from  tags."  The  court, 
in  holding  that  there  was  no  warranty  in  this  case,  say: 
'^According  to  the  case  of  Ricketts  v.  Hayt,  13  Ind.  181, 
the  contract  for  the  sale  of  the  wool  did  not  contain  a 
warranty,  proper,  but  an  agreement  to  deliver  washed 
wool.  *  *  *  But,  as  it  (the  agreement)  was  given 
for  wool,  to  be  prepared  and  delivered  at  a  future  time, 
it  amounted  to  but  an  agreement  to  deliver,  at  such  fu- 
ture time,  wool  of  a  given  character;  was  but  an  execu- 
tory agreement;  and  a  failure  to  deliver  such  wool  worked, 
not  a  breach  of  warranty  of  a  thing  sold,  but  a  simple 
breach  of  contract  for  the  delivery  of  a  given  kind  of 
article;  and  it  seems  that,  in  the  subsequent  execution  of 
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such  executory  contract,  if  the  party  purchasing  accepts 
the  article  delivered,  in  execution,  after  examining  it,  or 
with  full  opportunity  to  examine,  though  the  opportun- 
ity is  voluntary,  and  without  any  understanding  with 
the  other  party,  unimproved,  he  estops  himself  to  deny 
that  the  article  filled  the  requirements  of  the  contract." 

The  case  of  Day  v.  Pool,  52  N.  Y.  416,  is  not  in  favor 
of  appellants.  In  that  case  the  defects  of  the  article  sold 
were  not  discernible  upon  inspection,  and  there  was  a 
warranty  of  the  quality  of  the  syrup  sold,  which  was  ob- 
viously intended  to  survive  the  receipt  and  use  of  the 
syrup.  It  was,  however,  held  in  that  case  that  the  ven- 
dee in  an  executory  contract  can  not  rely  upon  a  warranty 
as  to  defects  open  and  visible. 

In  the  case  of  Fairbank  Canning  Co.  y.  Metzger,  23  N. 
E.  Rep.  372,  there  was  a  latent  defect  in  the  beef  sold. 

On  the  question  of  acceptance,  it  clearly  appears  that 
appellants  knew  that  appellees  sent  the  fruit  in  fulfill- 
nient  of  their  order,  and  while  it  is  true  that  appellants, 
on  inspection,  insisted  that  the  fruit  was  not  straight 
run,  yet  appellees  notified  them  that  it  was  straight  run, 
and  that  they  should  so  accept  it.  With  this  knowledge, 
appellants  took  the  fruit  into  their  possession  and  sold  it.  • 

In  Pierson  v.  Crooks y  supra,  the  court  said:  "The 
general  rule  is  stated  in  Benjamin  on  Sales.  In  section 
701,  the  author  says:  *The  buyer  is  entitled,  before  ac- 
ceptance, to  a  fair  opportunity  of  inspecting  the  goods'; 
*  *  and,  in  section  703  (Bennett's  6th  ed. ):  'When  goods 
are  sent  to  a  buyer  in  performance  of  the  vendor's  con- 
tract, the  buyer  is  not  precluded  from  objecting  to  them 
by  merely  receiving  them;  for  receipt  is  one  thing  and 
acceptance  another.  But  receipt  will  become  acceptance 
if  the  right  of  rejection  is  not  exercised  within  a  reason- 
able time,  or  if  any  act  be  done  by  the  buyer  which  he 
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would  have' no  right  to  do  unless  he  were  the  owner  of 
the  goods.'  '' 

In  Brown  v.  Foster ,  supra,  the  court  said:  **The  evi- 
dence in  this  case,  however,  permits  an  inference  that 
the  plaintiff  exercised  a  dominion  over  the  machinery 
inconsistent  with  ownership  in  the  defendants  and  con- 
sistent only  with  title  as  well  as  possession  in  himself. 
He  used  the  machinery  in  the  prosecution  of  his  busi- 
ness, and,  although  complaining,  did  not  intermit  its 
use.  Knowing  its  defects,  he  continued  to  run  it. 
*  *  *  The  continued  use  of  the  machinery  in  the 
promotion  of  his  own  business  interest,  with  knowledge 
of  its  imperfections,  was  an  unequivocal  act  of  accept- 
ance which  no  words  of  his  could  qualify." 

The  conduct  of  appellants  must  be  held  to  constitute 
an  acceptance  of  the  property. 

The  second  question  of  law  to  consider  is  whether  or 
not,  upon  the  facts  involved  in  the  case,  there  was  an 
accord  and  satisfaction. 

On  May  18th  and  19th,  1891,  appellees  duly  notified 
appellants  that  the  fruit  was  straight  run,  and  that  they 
would  hold  appellants  for  the  full  amount  of  the  invoice. 
'  There  was  no  farther  communication  between  the  parties 
until  June  8,  when  appellants  sent  the  check,  hereinbe- 
fore referred  to,  accompanied  by  the  following  letter  and 
invoice: 

(Letter):  ''Gentlemen — Enclosed  you  will  find  our 
check  on  Hamilton  National  Bank  in  settlement  for  car 
of  bananas  shipped  here  and  held  here  subject  to  your 
order,  which  we  have  sold  for  your  account." 

(Invoice,  omitting  figures):  "Sirs — We  herewith 
liand  you  account  sales  of  550  bunches  bananas  received 
May  19,  1891,  and  enclose  you  check  for  $550.70  net 
proceeds  of  same.  We  trust  the  same  will  prove  satis- 
factory and  to  hear  from  you  again.     We  remain,"  etc. 
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On  the  same  day  that  appellees  received  the  check, 
they  wrote  appellants  that  they  had  received  it  and 
would  place  the  amount  to  their  credit;  that  they  had 
placed  the  claim  for  the  bananas  in  the  hands  of  a  col- 
lection agency,  whose  attorney  would  see  appellants  about 
paying  the  balance  of  the  claim.  To  this  letter  appel- 
lants never  replied. 

In  the  first  place,  do  the  words  used  by  appellants  in 
connection  with  the  delivery  of  their  check  to  appellees, 
under  the  circumstances  shown,  necessarily  imply  that 
if  appellees  accepted  the  check  they  must  have  under- 
stood that  they  w^ere  accepting  it  in  full  of  their  claim? 

In  the  case  of  Preston  v.  Grant,  34  Vt.  201,  relied  on 
by  opposing  counsel,  the  court  say:  *To  constitute  an 
accord  and  satisfaction  it  is  necessary  that  the  money 
shall  be  offered  in  satisfaction  of  the  claim,  and  the  offer 
accompanied  with  such  acts  and  declarations  as  amount 
to  a  condition  that,  if  the  money  is  accepted,  it  is  ac- 
cepted in  satisfaction,  and  such  that  the  party  to  whom 
it  is  offered,  is  bound  to  understand  therefrom  that  if  he 
takes  it,  he  takes  it  subject  to  such  condition.'' 

Counsel  for  appellees,  among  other  things,  say,  in  dis- 
cussing this  question: 

"Were  appellees  bound  to  understand,  from  these 
words,  that  if  they  accepted  the  check,  they  accepted  it 
subject  to  the  condition  that  it  was  in  satisfaction  of 
their  whole  demand?  Certainly  this  is  not  the  necessary 
nor  the  obvious  meaning  of  the  words  when  considered 
in  connection  with  the  previous  transaction  between  the 
parties.  The  words  seem  to  mean  that  the  sum  stated  is 
the  amount  that  appellants  consider  as  due  appellees  for 
the  fruit;  that  they  pay  this  without  dispute,  trusting 
that  it  will  be  satisfactory  and  to  '*hear  again"  from  ap- 
pellees on  the  subject.  There  is  not  a  word  used  to  in- 
dicate that  they  mean  that  the  check  is  to  satisfy  the 
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larger  amount  due.  They  simply  miean  that  tins  is  the 
sum  in  which  they  consider  themselves  to  be  indebted. 
They  do  not  say  that  if  appellees  wiU  not  accept  the 
check  in  full  payment  it  shall  be  returned,  nor  do  they 
in  any  way  indicate  that  this  is  their  meaning.    *    *    • 

**If  words  are  used  by  one  party,  which  can  bear  two 
constructions,  and  the  party  to  whom  they  are  addressed 
gives  them  a  possible,  but  different  construction  from 
that  intended,  and  informs  such  party  of  the  sense  in 
which  he  understands  them,  certainly  the  party  using 
the  words  should  make  plain  his  meaning  at  once  or  be 
estopped  to  say  that  he  used  the  words  in  a  sense  differ- 
ent from  that  in  which  he  knew  the  other  party  under- 
stood them. 

**In  the  case  of  Curran  v.  Rummell,  118  Mass.  482,  a 
check  for  a  sum  less  than  the  debt  was  sent  by  the  debt- 
or's attorney  to  the  creditor  in  a  letter  stating  that  the 
check  was  *4n  settlement  of  your  account."  The  check 
was  received  and  collected  in  the  ordinary  course  of  busi- 
ness, but  the  court  held  that  the  creditor  was  not  bound 
to  treat  it  other  than  as  a  part  payment  by  the  debtor,  to 
be  applied  in  reduction  of  the  debt  only.     ♦     *     ♦ 

''The  case  of  Hutton  v.  Stoddart,  83  Ind.  539,  cited 
by  appellants'  counsel,  is  entirely  unlike  this  case.  In 
that  case  the  letter  containing  the  check  expressly  stated 
that  the  check  was  to  be  returned  if  not  accepted  in  full 
satisfaction  of  the  debt."  See,  also.  Fuller  v.  Kemp,  33 
N.  E.  Rep.  1034. 

In  the  last  case  cited  the  court  says:  'To  make  out 
the  defense,  the  proof  must  be  clear  and  unequivocal 
that  the  observance  of  the  condition  was  insisted  upon, 
and  must  not  admit  of  the  inference  that  the  debtor  in- 
tended that  his  creditor  might  keep  the  money  tendered 
in  case  he  did  not  assent  to  the  condition  upon  which  it 
was  offered." 
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The  case  of  Hills  v.  SommeVy  6  N.  Y.  Sup.  469,  as 
stated  by  counsel  for  appellants  in  his  brief,  is  more 
nearly  in  point  in  favor  of  appellants.  In  that  case  it 
appears  that  when  the  dispute  arose  the  plaintiffs  drew 
on  defendants  for  the  invoice  price  which  draft  was  re- 
turned with  the  indorsement:  ''Amount  incorrect.  Will 
remit."  Then  to  a  letter  from  plaintiffs  asking  what 
they  intended  to  do,  defendants  enclosed  draft  for  the 
amount  which  they  stated  they  would  pay  for  the  goods. 

A.S  applicable  to  the  facts  in  this  case,  however,  we 
prefer  to  follow  the  principles  enunciated  in  Gurran  v. 
Rummell,  supra,  and  Fuller  v.  Kemp,  supra. 

The  appellants  here  have  not  brought  their  case  clearly 
within  the  rule  stated  in  the  last  case  cited,  and  are  not 
entitled  to  a  reversal  of  the  judgment  of  the  trial  court 
on  this  ground. 

In  this  case  it  should  also,  in  this  connection,  be 
borne  in  mind  that  the  car  contained  550  bunches  of 
bananas,  for  which  the  original  contract  price  was  $1.50 
per  bunch,  or  in  the  aggregate  $825,  and  if,  under 
the  uncontroverted  facts  to  which  we  have  hereinbefore 
called  attention,  the  appellants,  on  acceptance,  after  in- 
spection, became  bound  to  pay  the  full  contract  price 
therefor,  as  liquidated  damages  an  agreement,  whether 
express  or  implied,  if  such  agreement  can  be  said  to 
have  been  created,  under  the  circumstances,  by  the  ac- 
ceptance of  the  check  for  $550.70,  to  take  that  amount 
in  satisfaction  of  the  $825  debt,  is  without  consideration. 
Stone  v.  Levrman,  28  Ind.  97. 

All,  however,  that  we  decide  on  this  question  is  that 
under  the  facts  and  circumstances  of  this  case  the  al- 
leged accord  and  satisfaction  has  not  been  shown,  and  no 
error  appears  in  the  proceedings  which  resulted  in  the 
Vol.  8—31 
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judgment  in  favor  of  appellees,  for  the  excess  of  the  debt 
over  the  sum  paid,  that  would  justify  a  reversal. 

Judgment  affirmed,  at  costs  of  appellants. 

Filed  Dec.  21,  1893. 


No.  1,086. 
The  Arcana  Gas  Company  v.  Moore. 

Pleading. —  Variance  Between  Allegations  of'  Complaint  and  Exhibit, — 
Ej^'ect  of, — Where  there  is  a  conflict  between  the  allegations  of  a 
complaint  and  a  written  instrument  which  is  the  basis  thereof,  and 
filed  as  an  exhibit  therewith,  the  latter  controls. 

Stenographer. — Duties  of. — Tramscript, — Time  for, — It  is  not  the  duty 
of  an  official  reporter  to  know  that  time,  or  what  time,  has  been 
granted  in  which  to  file  a  bill  of  exceptions.  It  is  simply  her  duty 
to  furnish  the  transcript  within  the  time  given  her  by  the  party  or- 
dering the  same,  if  such  time  is  reasonable  and  sufficient. 

From  the  Grant  Circuit  Court. 
G,  W,  Harvey  and  A,  DeWolf,  for  appellant. 
0.  A.  Bakery  A,  E.  Steele,  R,  T,  St,  John  and  W.  H. 
Charles,  for  appellee. 

Ross,  J. — ^The  appellee,  who  was  the  oflBcial  sten- 
ographer of  the  Grant  Circuit  Court,  sued  the  appellant 
upon  an  account  for  services  rendered  at  its  instance  and 
request,  in  making  out  a  transcript  of  the  evidence  in  a 
cause  tried  in  said  court,  to  which  appellant  was  a  party 
defendant. 

A  demurrer  was  filed  to  the  complaint  and  overruled, 
thereupon  appellant  filed  its  answer  in  two  paragraphs, 
to  the  second  paragraph  of  which  appellee  filed  a  reply. 
There  was  a  trial  by  the  court,  and  special  finding  of  the 
facts  made,  with  conclusions  of  law  thereon,  to  which 
conclusions  exceptions  were  taken  by  the  appellant.  Af- 
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ter  overruling  a  motion  for  a  new  trial,  interposed  by 
appellant,  the  court  rendered  judgment  for  the  appellee. 

The  complaint  is  in  the  ordinary  form  upon  an  ac- 
count. 

Counsel  for  appellant  insist  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint,  for  the  reason 
that  the  allegations  of  the  complaint  are  that  appellant 
is  indebted  to  her  for  stenographic  and  transcribing 
services  done  and  performed  by  her  for  it,  while  the  ac- 
count, which  is  filed  as  an  exhibit  to  the  complaint,  is 
for  'Hwenty-six  pages,  of  three  hundred  words  each,  of 
transcript  of  record,  *  *  at  ten  cents  per  one 
hundred  words,''  and  ''six  hundred  and  three  pages, 
of  three  hundred  words  each,  of  transcript  of  record 
and  testimony  *  *  ,  at  ten  cents  per  one  hundred 
words." 

In  support  of  their  contention,  counsel  say:  "The 
contention  of  the  appellant  is  that  the  exhibit  contradicts 
the  complaint,  and  for  that  reason  the  complaint  is  sub- 
ject to  demurrer." 

Where  there  is  a  conflict  between  the  allegations  of  a 
complaint  and  a  written  instrument  which  is  the  basis 
thereof,  and  filed  as  an  exhibit  therewith,  the  latter  con- 
trols. Goodbub  v.  Scheller,  3  Ind.  App.  318;  Parker  v. 
TeaSy  79  Ind.  235;  Iitnes  v.  Driver,  100  Ind.  315;  Avery 
V.  Dougherty,  102  Ind.  443;  Blount  v.  Rick,  107  Ind. 
238. 

We  fail  to  observe  the  distinction,  contended  for  by 
counsel,  that  there  is  a  variance  between  the  allegations 
of  the  complaint  and  the  account  filed  therewith.  The 
account  is  not  for  goods  sold  and  delivered,  but  for  serv- 
ices rendered  in  making  the  transcript  of  the  evidence. 
The  law  fixes  the  rate  which  shall  be  the  basis  of  the 
charge  for  such  services.     Section  1409,  R.  S.  1881. 
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There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

The  court,  at  appellant's  request,  made  a  special  find- 
ing of  facts,  with  conclusions  of  law  thereon.  Proper 
exceptions  were  saved  to  the  conclusions  of  law,  and  an 
assignment  predicated  thereon  is  made  in  this  court. 

Under  this  assignment,  it  is  urged,  on  behalf  of  ap- 
pellant, that  the  averments  of  the  complaint  are  not  sup- 
ported by  the  findings,  and  that  hence  the  court  erred  in 
its  conclusions  of  law. 

The  court  finds  that  the  appellee,  at  the  instance  and  re- 
quest of  the  appellant,  transcribed  629  pages  of  evidence, 
each  page  containing  300  words,  for  which  she  was  en- 
titled to  recover  ten  cents  per  hundred  words.  We  think 
this  is  sufficient  as  a  finding  that  the  appellee  rendered 
services  for  the  appellant  in  transcribing  the  evidence. 
The  facts  found  are  clearly  within  the  issues. 

The  court  found,  that  the  case  in  which  the  appellee 
rendered  services  in  making  a  transcript  of  the  evidence 
was  tried  at  the  April  term,  1892,  of  said  court,  and 
eighty  days  from  May  27th,  1892,  were  allowed  appel- 
lant in  which  to  file  its  bill  of  exceptions;  that  appel- 
lant's attorney  directed  appellee  to  transcribe  the  evi- 
dence, and  informed  her  that  she  would  have  ninety  days 
in  which  to  complete  said  transcript,  and  that  she  did 
complete  and  deliver  it  to  appellant's  attorney  on  the 
18th  day  of  August,  1892. 

The  appellant  insists  that  the  facts  disclose  that  the 
appellee  was  the  official  court  reporter,  and  that  she  was 
bound  to  know  that  the  record  disclosed  that  appellant 
had  been  granted  but  eighty  days  in  which  to  file  its  bill 
of  exceptions,  hence,  she  must  rely  upon  the  record,  and 
not  upon  the  time  granted  her  by  appellant's  attorney 
for  making  the  transcript.  We  can  not  agree  with  coun- 
sel in  this  contention,     Parties  desiring  to  file  a  bill  of 
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exceptions  containing  the  evidence  should  ask,  and  it 
is  the  duty  of  the  court  to  allow,  sufficient  time  in  which 
to  prepare  such  bill.  But  it  is  not  the  duty  of  the  of- 
ficial reporter  either  to  have  the  time  granted  or  even  to 
know  that  time  has  been  granted.  It  is  simply  the  duty 
of  a  reporter  to  furnish  the  transcript  within  the  time 
designated  by  the  party  ordering  it,  if  the  time  in  which 
it  is  to  be  furnished  is  reasonable  and  sufficient. 
There  is  no  error  in  the  record. 

Judgment  affirmed. 
Filed  Jan.  5,  1894. 


No.  826. 

The  Board  of  CoMxMIssioners  of  Harrison  County 

V.  Cole. 

Pleading. — Beply. — General  Averment. — Statute  of  Limitations, — ^To  an 
answer  setting  ap  the  six  years'  statute  of  limitations,  a  reply,  in 
general  terms,  that  defendant  has  made  payments  on  the  claim 
within  six  years,  is  sufficient  without  pleading  the  particulars. 

Appellate  CJoubt. — Decision  of. — Law  of  Case. — A  decision  of  the  Ap- 
pellate Court  in  a  case  remains  the  law  of  the  case  throughout  all 
its  subsequent  stages. 

From  the  Harrison  Circuit  Court. 

M.  W.  Funkf  for  appellant. 

H.  C.  Hays  and  J.  H.  Weathersy  for  appellee. 

Davis,  C.  J. — ^This  ease  is  here  for  the  second  time. 
Cole  V.  Board  of  Commissioners  of  Harrison  County  y  3 
Ind.  App.  13. 

On  return  of  the  case  to  the  lower  court,  appellant 
filed  answer  in  four  paragraphs:  First.  General  denial. 
Second.  Payment.     Third.  The  statute  of  limitations: 


486         APPELLATE  COURT  OF  INDIANA, 

The  Board  of  Ck>mini8sioners  of  Hanifion  County  v.  Cole. 

that  the  cause  of  action  did  not  accrue  within  six  years 
before  the  filing  of  the  claim.  Fourth.  That  Cole  ac- 
cepted the  individual  obligation  of  Douglass  in  discharge 
of  the  debt,  and  that  appellant,  with  full  knowledge  and 
consent  of  appellee,  fully  paid  said  Douglass. 

Appellee  replied  in  two  paragraphs:  First.  A  general 
denial.  Second.  That  appellant,  within  six  years  prior 
to  filing  thereof,  made  payments  thereon. 

On  the  trial,  after  deducting  credits  and  allowing  in- 
terest at  six  per  cent.,  the  court  rendered  judgment  in  fa- 
vor of  appellee  for  sixty-one  dollars  and  ninety-three 
cents. 

The  errors  assigned  are: 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
second  paragraph  of  reply  to  third  paragraph  of  the  an- 
swer. 

2.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

It  is  urged  that  the  reply  was  insufficient  because  it 
was  not  stated  therein  that  the  payments  had  been  made 
pursuant  to  allowances  made  under  the  statute.  It  was 
not  necessary  to  plead  the  particulars  as  to  how  or  when 
the  payments  were  made.  The  general  averment  that 
appellant  had  made  such  payment  on  the  claim  within 
six  years,  was  sufficient  to  constitute  a  good  reply, |as 
against  the  demurrer,  to  the  answer  pleading  the  six 
years'  statute  of  limitations. 

The  motion  for  a  new  trial  should  have  been  sustained. 
On  the  former  appeal  this  court  held  that  the  instrument 
executed  by  Douglass  amounted  to  nothing  more  than 
the  written  acknowledgment  of  the  superintendent  that 
there  was  a  balance  due  appellee,  and  that  such  acknowl- 
edgment was  not  binding  on  the  county.  That  decision, 
under  the  familiar  rule  so  often  stated  that  its  repetition 
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is  hardly  necessary,  remains  the  law  of  this  case  through- 
out all  subsequent  stages. 

The  evidence  on  the  trial  was  in  some  respects  con- 
flicting, but  it  is  perfectly  clear  that  the  county  had  not 
paid  anything  on  the  claim  within  six  years,  or  at  any 
other  time,  but  it  does  appear  .that  Douglass,  who  was 
paid  the  full  amount  by  the  county,  thereafter,  from  time 
to  time,  made  payments  on  the  debt  to  appellee,  a  part 
of  which  payments  so  made  by  him  consisted  of  profes- 
sional services  rendered  by  Douglass,  as  a  lawyer,  for 
•  appellee. 

If,  as  held  on  the  former  appeal,  the  writing  is  to  be 
treated  simply  as  the  statement  of  the  amount  of  an  ac- 
count, the  right  of  action  thereon  was  barred  in  six 
years,  unless  it  was  taken  out  of  the  operation  of  the 
statute  of  limitations  by  the  alleged  payment  made 
thereon  by  appellant.  The  payment  by  Douglass,  in  the 
way  of  the  rendition  of  professional  services  by  him  for 
Cole,  can  not,  under  the  circumstances,  be  construed  as 
such  payment  by  appellant  as  would  take  the  case  out  of 
the  statute. 

In  other  words,  there  is  no  evidence  in  the  record 
tending  to  show  that  appellant,  within  six  years  prior  to 
the  filing  of  the  claim,  paid  anything  thereon.. 

Conceding  that  as  to  all  other  questions  in  the  case, 
appellee  is  entitled  to  the  benefit  and  advantages  of  all 
presumptions  which  tend  to  support  the  conclusion 
reached  by  the  trial  court,  and  yet,  for  the  reasons  stated, 
there  is  nothing  in  the  record,  as  we  view  the  case, 
which  tends  to  sustain  the  issue  tendered  by  the  second 
paragraph  of  the  reply. 

The  judgment  of  the  court  below  is  reversed,  at  costs 
of  appellee. 

Filed  Jan.  5,  1894. 
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No.  668, 
Haase  V.  The  State. 

Cbiminal  Law.— Lidictment.—  Venue,  When  Sufficiently  Laid. — An  in- 
dictment in  the  following  words,  omitting  the  caption:  ''The 
grand  jurors  for  the  county  of  Marion  and  State  of  Indiana,  upon 
their  oaths,  present  that  Lewis  Haase,  on  the  3d  day  of  January, 
1891,  at  and  in  the  county  of  Marion,  and  State  aforesaid,  did,"  etc., 
sufficiently  lays  the  venue,  the  ''State  aforesaid"  being  a  sufficient 
reference  to  the  State  (Indiana)  mentioned  in  the  introductory 
portion. 

Same,— Interruption  of  Trial.— Filing  New  Charge  for  Same  Cause. — 
Arrest,  Arraignment  J  etc. — Jeopardy. — Variance. — During  the  progress 
of  a  trial  on  a  criminal  charge  of  assault  and  battery,  the  prosecut- 
ing attorney  conceived  the  notion  that  there  was  a  variance  be- 
tween the  indictment  and  the  proof  upon  the  name  of  the  injured 
party,  and,  so  believing,  asked  the  court  for  time  to  prepare  and 
file  an  affidavit  and  information  containing  the  true  name  of  the 
injured  party,  to  which  the  defendant  objected,  and  moved  the 
court  for  a  finding  and  judgment  in  his  favor,  which  motion  was 
overruled  and  exception  reserved ;  and  after  having  prepared  and 
filed  an  affidavit  and  information,  and  issued  a  warrant  thereon,^ 
which  WSU3  served  upon  the  defendant,  and  due  return  made,  appel- 
lant being  duly  arraigned,  refused  to  plead  thereto,  and  the  trial 
under  the  indictment  was  then  proceeded  with  before  the  court  to 
whom  it  had  been  submitted,  and  the  defendant  found  guilty. 

HeJdf  that  such  interruption  in  the  trial  on  the  indictment  did  not 
amount  to  reversible  error,  no  substantial  injury  affecting  the  de- 
fendant's 4egal  rights  having  been  shown,  jeopardy  not  having  at- 
tached under  the  new  charge. 

Same. — Matter  in  Abatement. — Jeopardy .^-ThsA  another  prosecution  is 
pending  against  the  defendant  for  the  same  offense,  can  not  consti- 
tute matter  in  abatement  until  the  defendant  has  been  placed  in 
jeopardy  in  the  other  action. 

Same.— Jipopordy.— Jeopardy  attaches  only  after  the  jury  has  been 
sworn,  or,  if  the  trial  is  by  the  court,  after  the  trial  has  been  en- 
tered upon. 

Judgment. — Sufficiency  of  Evidence  to  Support. — The  judgment  of  the 
trial  court  will  not  be  disturbed  where  the  evidence  is  conflicting, 
or  where  there  is  some  evidence  which  supports  the  finding  upon 
which  the  judgment  is  founded. 

From  the  Marion  Criminal  Court. 
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J.  W.  Kern,  Davis  &  Martz,  for  appellant. 
A.  G.  Smith,  Attorney-General,  F,   W,  Cody  and  D. 
L.  Cody,  for  State. 

Reinhard,  J. — The  appellant  was  indicted,  tried,  and 
convicted,  in  the  court  below,  for  an  assault  and  battery. 
The  indictment  is  as  follows: 

"The  State  OF  Indiana  I  c^j^i^^j  Court  of  Marion 
LewisHaase.         J      ^«""*y- 

''Assault  and  Battery. 

'*The  grand  jurors,  for  the  county  of  Marion  and  State 
of  Indiana,  upon  their  oaths,  present  that  Lewis  Haase, 
on  the  3d  day  of  January,  1891,  at  and  in  the  county  of 
Marion,  and  State  aforesaid,  did  then  and  there  unlaw- 
fully, in  a  rude,  insolent  and  angry  manner,  touch, 
beat  and  strike  one  Helen  J.  Patrick,  contrary,"  etc. 

The  appellant,  at  the  proper  time,  moved  to  quash 
the  indictment,  but  the  court  overruled  the  motion,  and 
it  is  contended  that  this  ruling  was  error.  The  particu- 
lar defect  is  claimed  to  consist  in  the  failure  to  lay  the 
venue  of  the  offense  properly,  by  omitting  to  name  the 
State  in  which  such  offense  was  committed. 

Every  indictment  must  name,  in  some  certain  manner, 
the  county  and  State  in  which  the  offense  is  alleged  to 
have  been  committed.  It  is  suflBcient  if  the  State  be 
named  in  the  caption  and  afterwards  referred  to  in  some 
appropriate  way,  in  connection  with  the  venue  of  the  of- 
fense.    Gillett  Crim.  Law,  section  130,  and  cases  cited. 

In  the  indictment  under  examination,  the  State  was 
mentioned  in  the  introductory  portion,  and  then  referred 
to  as  *'the  State  aforesaid/'  This  was  suflScient,  and 
there  was  no  error  in  overruling  the  motion  to  quash. 

The  next  error  assigned  is  the  overruling  of  the  mo- 
tion for  a  new  trial. 
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It  appears  that  after  the  trial  had  been  in  progress  for 
some  time,  the  prosecuting  attorney  conceived  the  notion 
that  there  was  a  variance  between  the  indictment  and 
proof  upon  the  subJQct  of  the  name  of  the  injured  party, 
the  indictment  charging  the  name  to  be  Helen  J.  Patrick, 
while  the  evidence  disclosed  that  it  was  Helen  L.  Pat- 
rick. While  apparently  laboring  under  this  impression, 
the  prosecting  attorney  asked  the  court  for  time  to  pre-  , 
pare  and  file  an  affidavit  and  information  in  which  the 
true  name  of  the  injured  party  might  be  set  forth.  To 
this  the  defendant  objected,  and  then  and  there  moved 
the  court  for  a  finding  and  judgment  in  favor  of  the  de- 
fendant, which  motion  was  overruled  and  an  exception 
reserved. 

The  prosecuting  attorney  having  prepared  an  affidavit 
and  information,  the  same  was  then  filed,  a  warrant  was 
issued  upon  the  same  and  delivered  to  the  sheriff,  who 
arrested  the  appellant  and  made  due  return  of  the  war- 
rant. Appellant  was  thereupon  duly  arraigned  upon  the 
affidavit  and  information,  but  refused  to  plead  thereto. 
The  trial  under  the  indictment  was  then  proceeded  with 
before  the  court  to  which  it  had  been  submitted,  and  the 
appellant  was  found  guilty  as  charged  in  the  indictment. 

One  of  the  causes  assigned  in  the  motion  for  a  new 
trial  is  that  the  finding  is  contrary  to  the  law. 

Conceding,  without  deciding,  that  the  question  here 
sought  to  be  presented  is  properly  raised,  it  is  difficult  to 
conceive  in  what  respect  any  prejudicial  error  has  been 
shown.  The  most  that  can  be  said  in  support  of  appel- 
lant's position  is  that  there  was  some  interruption  of  the 
proceedings  of  the  trial  by  the  inopportune  arrest  and 
arraignment  upon  another  charge,  or  upon  the  same 
charge  presented  in  another  form. 

It  is  not  claimed  that  the  arrest  and  arraignment  dur- 
ing the  trial  operated  as  an  acquittal  upon  the  charge  for 
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which  he  was  being  tried,  nor  do  we  think  it  had  that 
effect.  The  mere  irregularity  of  an  interruption  of  the 
proceedings,  by  an  arrest  and  placing  him  in  custody, 
could  not  have  harmed  the  appellant  in  his  rights  in  the 
case,  for  which  he  was  on  trial.  He  was  not  taken  away 
from  court  while  the  trial  was  proceeding.  He  was  de- 
prived of  no  opportunity  to  meet  his  accusers  face  to  face 
or  to  make  a  full  defense  to  the  charge  against  him . 

Had  he  incurred  a  jeopardy  under  the  new  charge,  as 
by  being  required  to  proceed  with  both  trials  at  once,  a 
different  question  might  arise.  But  there  was  no  trial 
upon  the  information,  and  the  jeopardy  attached  only  in 
the  case  of  the  indictment. 

We  can  not  see,  therefore,  how  the  appellant  was 
prejudiced  in  his  rights  in  the  trial,  by  the  interruption. 
Appellant*8  counsel  practically  concede  that  if  the  arrest 
and  arraignment  had  been  upon  some  other  case,  entirely 
foreign  to  this,  the  mere  interruption  for  the  purpose  of 
arresting  and  arraigning  the  appellant  would  not  have 
been  error;  but  they  contend  that  as  the  new  charge  was 
a  part  of  the  same  case  and  gotten  up  by  the  prosecutor 
upon  the  supposition  that  it  would  cure  a  supposed  de- 
fect in  the  case  pending,  it  in  some  way  worked  a  preju- 
dicial error. 

We  confess  our  inability  to  see  any  distinction  in  prin- 
ciple between  the  supposed  and  the  real  case. 

The  attorney-general  suggests  that  the  statute  made  it 
proper  to  re-arrest  the  appellant  while  under  bond,  and 
cites  section  1679,  R.  S.  1881.  But  we  need  not,  and 
do  not,  place  our  conclusion  upon  this  ground. 

Whether  the  arrest  was  authorized  or  not  is  of  little 
consequence  for  the  purposes  of  this  case.  The  question 
is,  was  the  appellant  prejudiced  in  his  rights  in  the  case 
on  trial?  Whether  his  personal  rights  were  otherwise 
invaded  is  a  matter  not  now  before  us. 
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We  do  not  understand  that  the  appellant  insists  that 
the  court  erred  in  refusing  to  adjudge  an  acquittal  as 
soon  as  the  prosecuting  attorney  expressed  his  belief  that 
there  was  a  variance.  The  court  evidently  did  not  think 
there  was  such  a  variance,  nor  is  it  now  insisted  that 
there  was. 

We  think  the  court  did  right  in  proceeding  with  the 
trial,  and  in  refusing  to  make  a  finding  before  all  the 
evidence  was  heard.  The  statement  of  the  prosecutor 
did  not  amount  to  an  admission  that  the  appellant  was 
entitled  to  be  discharged  from  the  case  on  trial,  and  even 
if  it  did,  we  question  whether  the  court  was  bound  to 
adopt  that  view  and  acquit  him.  Courts  exist  for  the 
purpose  of  doing  substantial  justice,  and  a  party  who  is 
really  guilty  can  not  legally  escape  because  the  prosecut- 
ing officer  has  made  an  inadvertent  admission.  Before 
we  are  authorized  to  reverse  the  judgment,  it  must  be 
shown  affirmatively  that  some  prejudicial  error  was  com- 
mitted, affecting  the  legal  rights  of  the  appellant  in  the 
conduct  of  the  proceeding  in  which  he  was  tried  and 
convicted,  which  we  do  not  think  has  been  done. 

After  the  appellant  had  been  arraigned  upon  the  in- 
formation, he  filed  a  plea  in  abatement  in  this  case,  set- 
ting up  the  pendency  of  another  prosecution  for  the  same 
offense.  To  this  plea  the  court  sustained  a  demurrer, 
and  the  ruling  is  assigned  as  error.  But  little,  if  any, 
argument  is  made  upon  this  question  by  appellant's 
counsel.  The  point,  however,  must,  in  any  event,  be 
decided  against  the  appellant.  That  another  prosecution 
is  pending  against  him  for  the  same  offense  can  not  con- 
stitute valid  matter  in  abatement,  until  the  defendant  has 
been  placed  in  jeopardy  in  the  other  action. 

Many  cases  might  be  cited  in  support  of  this  rule,  but 
itr  can  not  be  necessary.  See,  however,  Gillette's  Crim. 
T^aw,  section  764,  and  cases  cited. 


NOVEMBER  TERM,  1893.  493 

Haase  v.  The  State. 

It  will  not  be  claimed  that  the  appellant  incurred  any 
jeopardy  here  in  the  case  upon  the  information.  Jeopardy 
attaches  only  after  the  jury  has  been  sworn,  or  if  the 
trial  is  by  the  court,  after  the  trial  has  been  entered 
upon.  So  far  as  the  record  shows*  the  trial  upon  the  in- 
formation was  never  entered  upon. 

It  is  likewise  assigned  as  a  cause  for  a  new  trial  that 
the  evidence  was  insuflBcient  to  sustain  the  verdict. 
There  is  a  sharp  conflict  in  the  evidence,  and  where  this 
is  the  case  it  is  not  the  province  of  this  court  to  weigh 
the  same. 

If  the  testimony  of  the  injured  party  was  true,  the  ap- 
pellant was  guilty  of  an  aggravated  assault  and  battery, 
for  which  the  punishment  assessed,  which  was  a  fine  of 
^5500,  was  in  no  wise  excessive.  If  the  appellant's  ver- 
sion of  the  affair  was  the  true  one,  he  was,  in  legal  con- 
templation, not  guilty. 

It  must  be  confessed  that  there  were  many  circum- 
stances surrounding  the  affair  that  might  be  construed 
to  corroborate  the  appellant  in  his  account  of  the  occur- 
rence. On  the  other  hand,  these  circumstances  are  not 
necessarily  inconsistent  with  the  appellant's  guilt. 

The  trial  court  was  the  more  competent  tribunal  to 
judge  of  the  act  and  conduct  of  these  parties.  It  had 
both  them  and  other  witnesses  before  it,  and  was  in  a 
much  better  position  to  ascertain  the  exact  truth  than 
we  are. 

We  must,  therefore,  adhere  to  the  long  established 
rule  of  declining  to  disturb  the  judgment  when  the  evi- 
dence is  conflicting,  or  when  there  is  some  evidence  in 
support  of  the  finding  upon  which  the  judgment  is 
founded. 

Judgment  affirmed. 

Filed  Jan.  5,  1894. 
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No.  1,096. 

Killion  v,  Hulbn. 

• 

EviDENC^. — Sufficiency  of. — Judgment. — Where  the  evidence  is  con- 
flicting, it  is  for  the  jury  to  determine  the  facts  proven,  and  their  de- 
termination will  not  be  reviewed  on  appeal. 

Instructions  to  Jury. — Exceptions  to, — How  Saved. — Filing.— 'Where 
written  instructions  have  been  given  to  the  jury,  or  refused,  and 
the  proper  exceptions  taken,  which  are  dated  and  signed  by  the 
judge,  the  record  must  show  that  the  instructions  were  filed  as  a 
part  of  the  record  of  the  cause,  or  there  will  be  no  question  saved, 
relating  thereto,  on  appeal. 

From  the  Daviess  Circuit  Court. 

A .  J.  Padgett  and  /.  W.  Ogdon,  for  appellant. 
W.  R.  Gardiner,  C.  G.  Gardiner,  J.  H.  O'Neal  and  M. 
G.  O'Nealy  for  appellee. 

Ross,  J. — The  appellee  sued  the  appellant  to  recover 
damages  for  the  breach  of  a  marriage  contract. 

The  complaint  is  in  two  paragraphs,  alike  in  general 
allegations,  but  differing  only  as  to  when  the  contract 
was  to  be  performed. 

In  the  first  paragraph  it  is  alleged  that  the  appellant 

promised  and  agreed  to  marry  appellee  "on  request," 

while  in  the  second  paragraph  the  allegation  is  that  he 

promised  to  marry  her,   ''but  no  particular  day  for  the 

onsummation  of  such  marriage  was  fixed  between  them . ' ' 

The  appellant  answered  in  two  paragraphs,  the  first 
being  a  general  denial,  and  the  second  that  the  contract 
had  been  mutually  rescinded  and  appellant  released. 
There  was  a  trial  by  jury  and  a  verdict  for  the  appellee, 
upon  which  the  court  rendered  judgment. 

The  appellant  assigns  but  one  error  in  this  court, 
namely:  ''That  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial." 
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The  evidence,  although  conflicting,  is  sufficient  to  sus- 
tain the  verdict.  Where  the  evidence  is  conflicting,  it  is 
for  the  jury  to  .determine  the  facts  proven,  and  their  de- 
cision will  not  be  reviewed  by  this  court. 

We  do  not  concur  in  counsers  contention  that  the  evi- 
dence fails  to  show  a  contract  of  marriage.  The  appel- 
lee testified  that  the  appellant  asked  her  to  be  his  wife 
and  that  she  consented  thereto.  The  time  and  manner 
of  his  courtship  do  not  rest  upon  appellee's  testimony 
alone,  but  are  corroborated  by  many  witnesses.  The  ap- 
pellant himself  was  a  witness,  and  corroborated  the  ap- 
pellee's testimony  in  most  particulars,  denying,  how- 
ever, that  he  ever  asked  her  to  be  his  wife. 

There  was  a  breach  of  the  contract  when  the  appellant 
married  another.     Hunter  v.  Hatfield,  68  Ind.  416. 

The  damages  assessed  are  not  excessive. 

It  is  next  urged  that  the  court  erred  in  giving  to  the 
jury,  of  its  own  motion,  instructions  number  five,  seven 
and  nine,  and  in  giving  each  of  them. 

The  instructions  are  not  made  a  part  of  the  record  by 
a  bill  of  exceptions,  but  are  simply  copied  into  the  record 
by  the  clerk,  following  a  recital  made  by  him,  but  which 
is  not  a  copy  of  any  order-book  entry  in  the  cause,  *'that 
the  court's  instructions  to  the  jury  in  the  above  entitled 
cause  were  in  writing,  and  are  in  the  words  and  figures 
as  follows,  to  wit: 

Section  535,  R.  S.  1881,  provides  that  a  party  ex- 
cepting to  the  giving  of  instructions,  or  the  refusal 
thereof,  shall  not  be  required  to  file  a  formal  bill  of  ex- 
ceptions; but  it  shall  be  sufficient  to  write  on  the  margin, 
or  at  the  close  of  each  instruction,  'refused,  and  excepted 
to,'  or  'given,  and  excepted  to';  which  memorandum 
shall  be  signed  by  the  judge,  and  dated. 

Under  this  section,  it  is  necessary  in  order  to  save  an 
exception  to  the  giving  of  instructions,  or  the  refusal 
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thereof,  that  the  exception  be  written  on  the  margin  of 
the  instruction,  dated  and  signed  by  the  judge.  The 
instructions  complained  of  in  this  case,  had  the  excep- 
tions properly  indorsed  on  the  margin  and  were  dat^d 
and  signed.  This  alone,  however,  does  not  make  them 
a  part  of  the  record  in  the  cause. 

Section  533,  R.  S.  1881,  provides  that  the  instructions 
given,  if  in  writing,  shall  be  filed  as  a  part  of  the  record. 

It  has  been  held  repeatedly  by  this  court  and  the  Su- 
preme Court  that  under  this  provision  of  the  statute,  in 
order  to  save  any  question  on  appeal,  the  record  must 
show,  in  some  manner,  that  the  instructions  were  filed 
as  a  part  of  the  record  of  the  cause.  Beem  v.  Lockhart, 
1  Ind.  App.  202;  Conduitt  v.  Ryan,  3  Ind.  App.  1;  Steeg 
v.  Walis,  4  Ind.  App.  18;  Harlan  v.  Broton,  4  Ind.  App. 
319;  Lockwood  v.  Beard,  4  Ind.  App.  505;  Starnes  v. 
Schofield,  5  Ind.  App.  4;  Supreme  Lodge  Knights  of 
Honor  v.  Johnson,  78  Ind.  110;  O^Donald  v.  Con- 
stant, 82  Ind.  212;  Hadley  v.  Atkhison,  84  Ind.  64; 
Heaton  v.  White,  85  Ind.  376;  McHvain  v.  Emtry,  88 
Ind.  298;  Elliott  v.  Russell,  92  Ind.  526;  Olds  v.  Deck- 
man,  98  Ind.  162;  Eslinger  v.  East,  100  Ind.  434;  Land- 
werleny.  Wlieeler,  Trustee,  106  Ind.  523;  Blount  v.  Rick, 
107  Ind.  238;  Childress,  Admz.,  v.  Callender,  108  Ind. 
394;  Fort  Wayne,  etc.,  R.  W.  Co.  v.  Beyerle,  110  Ind. 
100;  Silver  v.  Parr,  115  Ind.  113;  Louisville,  etc.,  R.W. 
Co.  v.  Wright,  115  Ind.  378;  Butler  v.  Roberts,  118  Ind. 
481;   VanSickle  v.  Belknap,  129  Ind.  558. 

The  recital  of  the  clerk  ''that  the  court's  instructions 
to  the  jury,  in  the  above  entitled  cause,  were  in  writing 
and  are  in  the  words  and  figures  as  follows,  to  wit:'' 
does  not  show  that  these  instructions  were  filed  as  a 
part  of  the  record.  They  were  not  a  part  of  the  record 
unless  filed.     There  is  nothing  in  the  record  before  us  to 
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show  that  the  instructions  were  filed,  hence  they  are  not 
a  part  of  the  record,  and  we  can  not  consider  them. 

This  disposes  of  every  question  presented,  and  we  find 
no  error  warranting  a  reversal  of  the  judgment  of  the 
court  below. 

Judgment  affirmed. 

Filed  Jan.  3,  1894. 


No.  1,062. 

Graham  v.  The  State. 


Chiminal  Law. — Pointing  Firearm. — Indictment ,  Sufficiency  of. — Statute 
Construed, — An  indictment  which  charges  the  willful  pointing  of  a 
firearm  at  another,  by  a  person  over  ten  years  of  age,  is  sufficient 
without  alleging  whether  such  act  was  with  or  without  malice,  or 
whether  the  firearm  was  loaded  or  empty,  the  gravamen  of  the  in- 
dictment being  the  willful  pointing  of  the  firearm  at  another. 

From  the  Noble  Circuit  Court. 

P.  V.  Hoffman,  for  appellant. 

.4.  G.  Smith,  Attorney-Oeneral,  and  L.   D.  Fleming, 
Prosecuting  Attorney,  for  State. 

LoTZ,  J. — ^The  appellant  was  indicted,  tried,  and  con- 
victed for  the  violation  of  section  342,  Elliott's  Supp. 
He  appealed  from  the  judgment,  and  assigns  as  error: 

1.  That  the  facts  atated  in  the  indictment  do  not  con- 
stitute a  public  offense. 

2.  That  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

The  indictment  is  assailed  for  the  first  time  in  tliis 
court.  *^ 

The  substantial  parts  of   the   indictment   are    **Tbat 
Vol.  8—32 
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Charles  Graham,  on  the  26th  day  of  February,  in  the 
year  1893,  at  the  county  of  Noble,  in  the  State  of  Indi- 
ana, did  then  and  there  unlawfully  and  purposely  point 
and  aim  a  certain  firearm,  to  wit,  a  revolver,  at  and  to- 
ward Lizzie  Kinney,  May  Kern,  Rush  Cunningham,  said 
Charles  Graham  being  then  and  there  over  the  age  of  ten 
years." 

By  section  342,  supra,  it  is  enacted  *'That  it  shall 
be  unlawful  for  any  person  over  the  age  of  ten  years, 
with  or  without  malice,  purposely  to  point  or  aim  any 
pistol,  gun,  revolver,  or  other  firearm,  either  loaded  or 
empty,  at  or  toward  any  other  person,  and  any  person  so 
offending  shall  be  guilty  of  an  unlawful  act,  and  upon 
conviction  shall  be  fined  in  any  sum  not  less  than  one 
nor  more  than  five  hundred  dollars." 

Appellant  asserts  that  the  indictment  fails  to  charge  a 
public  offense,  because  there  is  no  allegation  to  show 
whether  the  pointing  was  done  with  or  without  malice, 
and  that  there  is  no  allegation  to  show  whether  the  re- 
volver was  loaded  or  empty. 

This  contention  can  not  prevail. 

To  constitute  an  offense,  the  pointing  must  be  pur- 
posely done.  The  statute  recognizes  two  classes  of  per- 
sons who  may  commit  the  offense,  those  who  are  actuated 
by  malice  and  those  who  are  actuated  by  foolish  and 
mischievous  motives.  It  also  recognizes  two  kinds  of 
firearms  that  may  be  pointed,  those  that  are  loaded  and 
those  that  are  empty.  The  evident  purpose  of  the  statute 
is  to  bring  under  the  ban  of  the  law  the  willful  pointing 
of  a  firearm  at  another.  The  motive  that  actuates  the 
person,  or  the  kind  of  firearm,  whether  loaded  or  empty, 
are  but  incidental  matters.  The  indictment  charges  a 
willful  pointing  of  a  firearm  at  another.  These  facts  con- 
stitute a  public  offense. 

The  only  cause  for  a  new  trial  discussed  by  appellant 
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is  that  the  verdict  is  not  supported  by  sufficient  evidence. 
There  was  some  evidence,  although  very  meager,  which 
tended  to  support  the  verdict.  Where  the  jury  and  trial 
court,  who  were  in  the  living  presence  of  the  witnesses, 
have  weighed  the  evidence  and  reached  a  certain  con- 
clusion, we  are  not  warranted  in  disturbing  the  judgment , 
on  the  weight  of  the  evidence. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Jan.  3,  1894. 


No.  1,034. 

Cleland  v.  Applegate. 


Evidence. — Account  Books, —  When  Admissible, — Where  the  transactions 
of  a  partnership  with  another  firm  became  relevant  to  the  issues  of 
an  action,  the  books  of  the  firm  with  which  such  dealings  were  had, 
containing  an  account  of  the  transactions,  are  admissible  in  evi- 
dence, the  accurateness  of  the  entries  not  being  questioned,  the 
entries  having  been  made  by  a  disinterested  person. 

Assignment  op  Errors. — Assignment^  Insufficiency  of . —  Evidence. — 
Where  an  assignment  of  error  is  that  **the  court  erred  in  refusing 
to  allow  the  plaintiff  *  *  to  testify  as  to  matters  that  occurred 
prior  to  the  death  of  Nathan  Gray,"  the  assignment  is  not  well  made, 
and  is  insufficient,  where  the  record  shows  that  plaintiff  was  per- 
mitted to  testify  to  many  such  matters . 

From  the  Noble  Circuit  Court. 

T,  M.  EelU,  for  appellant. 
L.  H.  Wrigley,  for  appellee. 

Reinhard,  J. — This  is  an  action  on  a  promissory  note 
executed  to  the  appellant  by  one  Nathan  Gray,  as  prin- 
cipal, and  by  the  appellee  as  surety. 

There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  appellee. 
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The  overruling  of  a  motion  for  a  new  trial  is  the  only 
error  assigned  by  the  appellant. 

It  is  insisted  that  the  evidence  does  not  sustain  the 
verdict.  One  of  the  answers  was  that  the  note  was  exe- 
cuted without  any  consideration.  The  evidence  tends  to 
show  that  the  note  was  given  in  partial  settlement  of  a 
partnership  transaction  between  Gray  and  the  appellant. 
It  also  tends  to  establish  the  fact  that  the  partnership 
continued  to  run  after  the  execution  of  the  note,  and  that 
no  final  settlement  of  the  same  has  ever  been  effected. 

It  is  admitted  inferentially,  by  appellant's  counsel,  that 
if  the  evidence  tends  to  prove  these  facts  the  plea  of  no 
consideration  is  established. 

The  only  contention  of  appellant's  counsel,  upon  this 
point,  is  upon  the  sufficiency  of  the  evidence,  and  no  is- 
sue is  made  upon  the  law  touching  the  same.  As  indi- 
cated, we  think  the  evidence  is  sufficient  to  support  the 
theory  that  the  note  was  given  in  a  partnership  transac- 
tion, and  that  no  final  settlement  appears  to  have  been 
made  between  the  partners,  and  we  need  not  prolong 
this  opinion  by  attempting  to  quote  such  portions  of  the 
evidence  as  in  our  view  strongly  tend  to  make  out  this 
defense. 

Upon  the  trial  of  the  cause,  it  became  material  to  show 
whether  or  not  the  appellant  and  Gray  had  been  doing 
business  in  partnership  about  the  time  the  note  in  suit 
was  given.  It  was  claimed  that  Gray  and  Cleland,  as 
such  partners,  had  been  transacting  business  with  an- 
other firm  during  the  existence  of  such  partnership,  and 
over  appellant's  objection  and  exception,  the  books  of 
the  firm  with  which  such  dealings  were  had,  and  con- 
taining the  accounts  of  Gray  and  Cleland,  were  admitted 
in  evidence.  It  is  insisted  that  this  was  error.  It  is 
claimed,  in  argument,  that  the  testimony  of  the  person 
who  made  the  entries  was  the  best  evidence  of  the  facts 
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contained  therein,  and  that  such  entries  are  but  second- 
ary evidence. 

The  bookkeeper  who  made  the  entries  testified  to  the 
occurrences  generally,  as  disclosed  therein,  but  stated 
that  the  particulars  and  dates  of  the  transactions  had  es- 
caped his  recollection.  Gray,  one  of  the  alleged  part- 
ners, was  dead,  and  the  only  remaining  witness  familiar 
with  the  entire  circumstances  was  the  appellant.  The 
entries  were  made  by  a  disinterested  person,  and  in  the 
usual  course  of  business.  There  was  nothing  to  show- 
that  they  were  in  any  degree  inaccurate,  and  their  truth- 
fulness was  vouched  for  by  the  testimony  of  the  book- 
keeper who  made  them. 

We  think  the  entries  were  competent,  and  that  the 
court  did  not  err  in  admitting  them.  Culver ,  Admx., 
V.  Marks,  122  Ind.  554. 

One  of  the  causes  assigned  in  the  motion  for  a  new 
trial  is  that  **the  court  erred  in  refusing  to  allow  the 
plaintiff,  Jonathan  W.  Cleland,  to  testify  as  to  matters 
that  occurred  prior  to  the  death  of  Nathan  Gray.'' 

Appellee's  counsel  insist  that  this  cause  is  not  well  as- 
signed, and  in  this  contention  we  are  disposed  to  concur. 
The  record  discloses  that  Cleland  was  permitted  to  give 
testimony  as  to  transactions  occurring  before  the  death 
of  Gray,  but  the  court  refused  to  allow  him  to  testify  in 
relation  to  some  transactions  wuth  Gray  himself.  Had 
the  court  refused  to  let  the  appellant  testify  as  to  any 
matters  that  occurred  prior  to  Gray's  death,  the  assign- 
ment would  have  been  suflScient;  and  in  that  case  it 
would  not  have  been  incumbent  upon  the  appellant  to 
show  the  materiality  or  relevancy  of  the  proposed  testi- 
mony.    Sutherland  v.  Hankins,  56  Ind.  343. 

But  when,  as  in  the  present  case,  only  a  portion  of 
the  testimony  of  the  witness  is  excluded,  it  devolves 
upon  the  appellant,  in  his  motion  for  a  new  trial,  to 
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point  out  what  particular  portion  of  the  testimony  was 
ruled  out.     McClain  v.  Jessup,  76  Ind.  120. 

In  other  words,  the  motion  for  a  new  trial  specifies,  in 
effect,  that  the  appellant  was  prohibited  from  testifying 
upon  any  matters  that  occurred  prior  to  Gray's  death, 
while  the  record  shows  that  he  was  permitted  to  testify 
to  many  such  matters. 

The  cause  assigned  is,  therefore,  not  made  out  by  the 
record,  and  we  need  not  decide  whether  the  ruling  was 
right  or  wrong. 

There  is  no  available  error. 

Judgment  affirmed. 

Filed  Jan.  3,  1894. 


No.  798. 

The  Walter  A.  Wood  Mowing  and  Reaping  Machine 
Company  v.  Niehause. 

Pleading. — Answer. — When  too  Narrow. — Demurrer. — An  answer  must 
fully  cover  the  entire  complaint,  or  so  much  thereof  as  it  purports 
to  answer,  or  it  will  be  insufficient  on  demurrer. 

From  the  Posey  Circuit  Court. 

D.  0.  Barker  and  F.  P.  Leonard^  for  appellant. 

L.  M.  Wade  and  W.  P.  Edson,  for  appellee. 

Davis,  C.  J. — The  foundation  of  this  action  is  a  writ- 
ten order,  executed  by  appellee  to  appellant,  for  one 
"new  single  apron  Wood  binder  (1891)  carrier,  six  foot 
cut,  including  usual  extras,"  at  $128,  and  **one  tarpau- 
lin, $4." 

The  order,  on  the  back  of  which  a  warranty  is  printed, 
is  filed  with,  and  made  part  of,  appellant's  complaint,  as 
exhibit  A. 
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The  allegation  in  the  complaint  is  that  appellee  agreeJ 
to  pay  $128  for  the  binder  and  $4  for  the  tarpaulin. 

Appellee  filed  an  answer  in  one  paragraph,  in  the  na- 
ture of  a  counterclaim,  in  which  he  ''admits  the  execu- 
tion of  the  contract  or  order  sued  on,  but  says  that  the 
same  was  executed  in  consideration  of  the  sale  by  plain- 
tiff to  the  defendant,  of  the  mowing  and  reaping  machine 
mentioned  therein,  and  in  consideration  of  the  warranty 
of  the  plaintiff  indorsed  on  the  said  order  or  contract 
sued  on,  and  that  as  a  breach  of  said  warranty/'  etc. 

There  is  no  averment  in  the  answer  that  the  tarpaulin 
was  a  part  of  the  machine  or  that  the  tarpaulin  and  ma- 
chine constituted  a  joint  purchase. 

The  only  error  assigned  is  the  overruling  of  the  de- 
murrer to  this  answer. 

Appellant  contends  that  the  answer  is  insufflcieot  for 
two  reasons: 

''First.  Because  it  purports  to  answer  all  of  the  com- 
plaint, whereas,  in  fact,  it  answers  but  a  part  therof,  i. 
€.,  that  part  seeking  to  recover  for  the  price  of  the  ma- 
chine. Nowhere  does  the  answer  refer  to  the  tarpaulin, 
or  set  up  any  facts  in  bar  of  a  recovery  of  the  purchase- 
price  thereof. 

"Second.  Said  answer  is  bad  for  the  reason  that  the 
foundation  thereof  is  the  written  and  printed  warranty 
upon  the  back  of  the  order  executed  by  appellant  to  ap- 
pellee, and  such  warranty  is  not  made  a  part  of  the 
pleading." 

There  is,  in  the  answer,  as  we  have  seen,  a  plain  refer- 
ence to  the  contract  "sued  on,''  which  the  complaint 
alleges  "is  herewith  filed  and  made  a  part  hereof  ^  marked 
exhibit  A,''  but  it  should  be  borne  in  mind  that  the  or- 
der is  signed  by  appellee  alone,  and  that  the  ivarranty 
only  is  signed  by  appellant.  If  the  warranty  was  the 
instrument  sued  on,  then  the  reference  thereto  in  the  an- 
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8wer  would  be  a  sufficient  showing  that  it  was  also  the 
foundation  of  the  counterclaim.  Sidener  v.  Davis,  69 
Ind.  336  (341). 

The  two  writings  should  be  construed  together  in  de- 
termining, the  rights  of  the  parties,  but  it  is  doubtfal 
whether  making  the  order  signed  by  appellee  a  part  of 
the  complaint  by  reference  thereto  as  exhibit  A,  is  suf- 
ficient to  make  the  warranty  indorsed  on  the  back  there- 
of, signed  by  appellant,  a  part  of  the  answer.  The  war- 
ranty is  not  incorporated  or  included  in  the  order.  As, 
in  the  view  we  take  of  the  case,  the  answer  is  bad  for 
another  reason,  it  is  not  necessary  to  further  consider 
this  question. 

It  is  conceded,  by  appellee,  '*that  it  is  a  general  rule 
of  pleading  that  an  answer  must  fully  answer  the  entire 
complaint,  or  so  much  thereof  as  it  purports  to  answer,*' 
but  it  is  insisted  that  the  rule  has  no  application  in  this 
case,  for  the  reason  that  the  tarpaulin  was  a  part  of  the 
machine;  that  it  was  made  for  and  fitted  to  the  machine; 
that  it  was  for  the  preservation  of  the  machine;  that  the 
only  difference  between  the  tarpaulin  and  the  paint  is 
that  the  paint  is  permanently  attached  to  the  machine  and 
that  the  tarpaulin,  like  the  shifting  top  of  a  buggy,  can 
be  attached  to  or  removed  from  it  at  the  pleasure  of  the 
owner. 

There  is  much  force  in  the  reasoning  of  counsel,  and 
if  the  facts  on  which  this  argument  is  predicated  were 
shown  in  the  answer,  the  answer  would  perhaps  be  suf- 
ficient to  withstand  the  demurrer. 

We  have  noticed  that  the  order  mentions  the  machine 
and  tarpaulin  separately.  They  are  treated  as  separate 
purchases  in  the  complaint.  There  is  nothing  disclos- 
ing, except  inferentially,  that  the  tarpaulin  was  a  cover- 
ing for  the  machine.  The  answer  ignores  the  tarpaulin 
entirely,  and  seeks  to  defeat  a  recovery  in  any  amount 
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by  reason  of  the  alleged  failure  of  the  warranty  on  the 
binder. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  answer,  with  leave  on  part  of  appellee  to 
amend,  at  costs  of  appellee. 

Filed  Jan.  3,  1804. 


No.  1,070. 
Shipps  v,  Atkinson. 


Spbcial  Verdict.— ^a«wr«  to  Find  Essential  Fact,— Not  Aided  by  In- 
tendment. — Becovery. — Where  a  special  verdict  fails  to  find  any  fact 
essential  to  support  the  complaint,  the  plaintiff  must  fail.  The 
special  verdict  can  not  he  aided  hy  intendment. 

Same. — Recovery. — Omission  of  Essential  Fact. — Money  Paid  Out  and 
Expended. — In  an  action  for  money  paid  out  and  expended,  on  fail- 
ure of  the  vendee  to  accept  a  phaeton  ordered  of  plaintiff,  the  plain- 
tiff can  not  recover,  where  the  special  verdict  returned  contains  no 
finding  as  to  the  amount  expended. 

Same. — Becovery. — Omission  of  Essential  Fact.— Damages. —  Vendor  and 
Vendee. — In  such  case,  where  the  plaintiff  retains  the  property  and 
sues  for  damages  (the  difference  hetween  the  contract  and  the  mar- 
ket value  at  date  fixed  for  delivery) ,  the  plaintiff  can  not  recover, 
where  the  special  verdict  contains  no  finding  as  to  such  damages. 

From  the  Benton  Circuit  Court. 

D.  Fraser  and  W.  Isham,  for  appellant. 

/.  T.  Broivn  and  E.  G.  Hall,  for  appellee. 

Gavin,  J. — Appellant  sued  appellee  to  recover  the 
price  of  a  certain  phaeton,  which  she  had  procured  him 
to  have  constructed  for  her.  The  construction  of  the 
phaeton  according  to  the  order  and  its  tender  to  appel- 
lee, together  with  her  refusal  to  accept  and  her  repudia- 
tion of  the  contract,  are  alleged  in  the  complaint. 

There  was  a  special  verdict,  upon  whicli  the  court  ren- 
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dered  judgment  in  appellee's  favor.  The  correctness  of 
this  action  of  the  trial  court  is  the  only  error  argued  in 
this  court. 

A  special  verdict  must  contain  a  finding  of  the  facts, 
and  if  any  fact  essential  to  support  the  appellant's  com- 
plaint is  not  found,  then  he  must  fail.  Nothing  cau  be 
supplied  by  intendment.  A  failure  to  find  a  fact  in  fa- 
vor of  a  party  upon  whom  the  burden  rests,  is  equivalent 
to  finding  such  fact  against  him.  Noble^ville  Gas,  etc., 
Co.  V.  Loehr,  124  Ind.  79;  Cooky.  McNaughton,  128  Ind. 
410;  Suit  V.  Warren  School  Tovmship,  36  N.  E.  Rep.  291. 

Keeping  this  rule  in  mind,  we  are  unable  to  say  that 
the  special  verdict  was  sufficient  to  authorize  a  judgment 
for  appellant  for  more  than  nominal  damages  at  most. 

The  verdict,  giving  it  the  construction  most  favorable 
to  appellant  as  to  the  making  and  terms  of  the  contract, 
shows  the  contract  as  alleged  in  the  complaint,  the  con- 
struction of  the  buggy  as  ordered,  notice  from  appellant 
to  appellee  that  it  was  ready  for  her,  and  her  wrongful 
repudiation  of  the  contract  and  refusal  to  carry  it  out. 
The  verdict  wholly  fails  to  show  that  any  tender  or  offer 
to  deliver  was  made  by  appellant  at  the  plage  where,  by 
the  contract,  it  was  to  be  delivered,  nor  does  any  excuse 
for  such  failure  appear,  except  appellee's  repudiation  of 
the  contract. 

Under  such  circumstances,  the  case  comes  squarely 
within  the  rule  laid  down  in  Pittsburgh,  etc.,  R.  W.  Co. 
V.  Heck,  50  Ind.  303,  which  was,  in  Dvdggins  v.  Clark, 
94  Ind.  49,  approved  and  applied  to  facts  in  principle, 
not  distinguishable  from  those  found  in  this  case: 
"It  is  conceived  that  in  all  cases  of  contracts  for  the  sale 
of  personal  property,  where  it  has  any  market  value,  the 
vendor,  before  he  can  recover  of  the  vendee,  *  *  must  have 
delivered  the  property  to  the  vendee,  or  have  done  such 
acts  as  vested  the  title  in  the  vendee,  or  would   have 
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vested  the  title  in  him,  if  he  had  consented  to  accept  it; 
for  the  law  will  not  tolerate  the  palpable  injubtioe  of  per- 
mitting the  vendor  to  hold  the  property,  and  also  to  iv- 
cover  the  price  of  it.'*  Indianapolis,  etc^^  R.  W.  Co.  v. 
Maguire,  62  Ind.  140;  Fell  v.  MulUr,  78  Ind.  507; 
Ganson  v.  Madigan,  13  Wis.  67;  Neal  v.  Shewalter^  5 
Ind.  App.  147,  31  N.  E.  Rep.  851. 

In  Dmiggins  v.  Clarky  supra,  there  was  a  contract  for 
the  manufacture  of  a  monument  with  certain  letters  and 
mottoes  upon  it,  to  be  delivered  at  Waynetown,  In  J. 
The  monument  was  completed  according  to  contract,  and 
ready  for  delivery,  and  the  purchaser  notified  thereof, 
but  she  refused  to  receive  it.  The  court  Iioldy  that  un- 
der such  circumstances  no  action  can  be  maintained  for 
the  contract  price. 

A  repudiation  of  the  contract  by  the  purchaser  relieves 
the  seller  from  further  compliance  with  the  contract  on 
his  part  so  far  as  to  enable  him  to  maintain  an  action 
for  damages  for  the  breach  of  the  contract,  but  in  order 
to  sustain  an  action  for  the  contract  price  as  upon  an  ex- 
ecuted contract,  he  must,  upon  his  part,  comply  entirely 
with  the  contract. 

The  appellant  seeks  to  give  to  his  complaint  a  triune 
character.  First,  he  insists  upon  his  right  to  recover 
the  contract  price  as  upon  an  executed  contract.  If  that 
fails,  he  next  urges  that  he  should  recover  the  damages 
suffered  by  reason  of  appellee's  failure  to  accept  the 
phaeton;  and,  lastly,  he  counts  upon  it  as  a  complaint  to 
recover  money  laid  out  and  expended  at  appellee'*^  in- 
stance and  request. 

We  will  not  stop  to  consider  whether  or  not  the  rules 
of  pleading  permit  us  to  view  the  complaint  as  Buch  a 
multiform  creation, — Chicago,  etc.,  R.  \V.  Co.  v.  Burger, 
124  Ind.  275;   Thomas  v.  Dale,  86  Ind.   435,— but  will 
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briefly  consider  whether  or  not  the  latter  positions  taken 
by  counsel  are  supported  by  the  special  verdict. 

By  the  case  of  Dwiggins  v.  Clark ,  supra,  it  is  estab- 
lished that  the  measure  of  damages,  upon  a  breach  of  the 
contract,  where  the  vendor  retains  the  property  as  his 
own,  is  the  difference  between  the  contract  price  of  the 
article  and  its  market  value  at  the  time  and  place  fixed 
for  its  delivery. 

In  Pittsburgh,  etc,,  R.  W.  Co.  v.  Heck,  supra,  the 
rule  laid  down  in  Chitty  on  Cont.,  11  Am.  Ed.  1331,  is 
quoted  and  approved:  ^*In  an  action  for  not  accept- 
ing goods,  the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  market  price,  on  the  day 
when  the  vendee  ought  to  have  accepted  the  goods." 
Numerous  cases  are  there  cited  to  sustain  the  position 
taken. 

To  the  same  effect  also  is  Benjamin  on  Sales,  sections 
1117,  1118. 

In  Tiedeman  on  Sales,  section  333,  it  is  stated  that  in 
such  actions  as  we  are  now  considering  the  measure  of 
damages  is  the  ''difference  between  the  contract  price 
and  the  market  value  of  the  goods  at  the  time  of  deliv- 
ery.'' 

This  being  the  law,  it  is  essential  that  the  special  ver- 
dict should  show  the  value  of  the  property  at  the  time 
and  place  of  delivery,  else  it  will  be  impossible  for  the 
amount  to  be  ascertained.  In  this  verdict,  such  value  is 
jiot  shown.  There  is,  therefore,  no  basis  furnished  by 
the  verdict  upon  which  the  damages  may  be  calculated. 
The  value  of  the  property  at  some  time  subsequent  to  the 
time  of  delivery  will  not  supply  the  defect. 

We  can  not  say,  as  a  matter  of  law,  that  the  value  re- 
mained unchanged. 

In  Fell  V.  Midler,  78  Ind.  507,  the  complaint  was  held 
bad  because  it  did  not  show  the  difference  between  the 
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contract  price  and  the  market  price  at  the  time  and  place 
of  delivery,  tliere  being  no  general  allegation  of  danniges 
i^uffered. 

Neither  is  the  verdict  snfficient  to  sustain  the  claim 
for  money  paid  ont  and  expended^  because  there  ia  no 
finding  as  to  the  amount  expended  by  appellant. 

It  is  clear  that  the  verdict  was  insufficient  to  author- 
ize a  judgment  for  appellant  for  either  the  $120  or  the 
$20,  as  asked  by  him. 

If  it  be  conceded  that  he  was  entitled  to  nominal  dam- 
ages, the  refusal  to  award  them  is  not  reversible  error. 
Wimbcrg  v.  SchwetjeYnaRf  97  Ind.  528. 

Judgment  affirmed. 

Filed  Jan.  31,  1894. 


No.  999. 
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Fi^KAHitiG.— Complaint,  Stiffidennf  of.  — To  ,Sft  AHidf  Finai  Sftliemtnt, 
—  D^cMenr»  Estai^.— Fraud. -^TliG  Jintil  settlement  of  an  estate  may 
be  set  aside  for  mistake^  fraud  or  illegsility,  aa  provided  by  section 
2403,  R.  S.  1S81.  And  a  complaint  fonies  within  the  proviaions  of 
Uie  above  section  which  states^  in  substance,  that  the  defendant  e, 
aeeking^  to  cheat  and  defraud  plaintiff  out  of  his  right  in  the  property 
left  him  by  hi  a  father  and  mother,  both  deceased,  by  falsely  repre- 
senting to  the  coort  that  tliis  plaintiff  ivas  deadj  his  whereabouts 
not  being  known  since  1872,  it  now  btMng  1887^  by  reason  of  which 
representationa  they  cauaecl  plaintiff's  estate  to  be  administered 
upon,  etc,  in  widch  a  final  settlenient  was  made,  etc^  all  of  which 
proceedings  were  unknow^n  to  plaintiff,  and  whereas,  in  truth  ami 
in  fact,  the  whereabouts  of  plairitiff  wag  known  to  defendants  all 
of  such  time.     Wherefore,  etc* 

From  the  Allen  Circuit  Court. 

H.  Colerick  and  J.  E.  K.  France^  for  appellant. 

T-  E.  Ellison  J  for  appellees. 
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Ross,  J. — The  appellee  James  Digman  brought  this 
action  in  the  court  below,  against  the  appellant,  to  set 
aside  the  approval  of  the  report  of  appellant  as  adminis- 
trator of  the  estate  of  the  appellee  James  Digman,  an 
absent  person,  and  to  require  an  accounting  to  him  for 
his  property. 

There  is  but  one  question  presented  by  the  record, 
which  is  argued  by  counsel,  which  will  be  considered  on 
this  appeal,  and  that  question  is  as  to  the  sufficiency  of 
the  facts  stated  in  the  complaint  to  constitute  a  cause  of 
action. 

The  complaint,  which  is  in  two  paragraphs,  is  as  fol- 
lows: 

*^  James  Digman  complains  of  George  Jaap,  Mary  Jaap, 
James  D.  White  and  J.  E.  K.  France,  and  says  that  said 
Mary  Jaap  is  his  sister  and  said  George  Jaap  is  her  hus- 
band; that  this  plaintiff's  father,  Phillip  Digman,  died 
in  1865,  leaving  a  small  estate  in  this  county;  that 
Elizabeth  Digman,  this  plaintiff's  mother,  said  Mary,  and 
this  plaintiff  were  his  only  heirs;  that  said  Elizabeth, 
shortly  after  the  death  of  her  said  husband,  became  in- 
sane, and  so  continued  until  her  deatli,  in  1889,  and  was 
confined  in  either  the  State  asylum  or  the  county  asylum 
during  that  period;  that  because  of  the  death  of  their 
father  and  the  insanity  of  their  mother,  this  plaintiff  was 
taken  to  the  Catholic  Orphan  Asylum  at  Rensselaer, 
Indiana,  when  but  a  small  child,  and,  having  no  home, 
he  worked  for  such  people  and  at  such  places  as  he  could 
find  employment,  mostly  in  this  State,  from  that  time 
until  now;  that  said  Jaap  wrongfully  and  wickedly  con- 
ceived the  idea  of  cheating  and  defrauding  this  plaintiff 
out  of  the  little  property  left  him  by  his  father  and  the 
interest  he  might  have  in  his  mother's  estate;  that  to 
more  speedily  accomplish  that  purpose  they  did,  on  the 
10th  day  of  January,  1887,  file  a  petition  in  this  court, 
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in  which  they  falsely  and  fraudulently  represented  to  this 
court  that  the  estate  belonging  to  this  plaintiff  was  going 
to  waste,  and  that  they  bad  had  no  knowledge  of  bis 
whereabouts  since  November,  1872,  when  in  truth  and 
in  fact  they  knew  that  he  was  alive,  and  were  informed 
where  he  could  be  found;  that  by  reason  of  such  fraud- 
ulent  and  false  representations,  they  did  procure  an  or- 
der from  this  court  finding  that  this  plaintiff  was  dead, 
and  letters  of  administration  were  granted  on  his  estate ^ 
to  said  George  Jaap,  and  his  said  codefendants,  James 
B.  White  and  J.  E.  K.  France,  became  and  were  bis 
bondsmen  as  such  arlministrator;  that  said  bond  has 
been  lost,  so  that  a  copy  of  said  bond  can  not  be  filed 
herewith;  that  this  plaintiff  does  not  know  what  prop- 
erty came  into  the  hands  of  said  Jaap,  but  is  informed 
and  believes  that  he  received  over  twelve  hundred  dol- 
lars  ($1,200),'  in  property  and  money,  belonging  to  this 
plaintiff,  which  he  wrongfully  and  unlawfully  converted 
to  his  own  use  and  to  the  use  of  himself  and  said  Mary 
Jaap;  that  to  carry  outlaid  scheme,  he  caused  the  publica- 
tion to  be  made  in  the  Indianapolis  Sentinel  and  in  the 
Fort  Wayne  Dispatch,  well  knowing  that  this  plaintiff 
would  never  hear  or  know  of  the  same,  when  in  truth 
and  in  fact  he  knew,  or  could  have  found  out,  from  in- 
formation he  then  had,  just  where  this  plaintiff  was; 
that  on  the  16th  day  of  Aprils  1888,  said  Jaap  filed  a 
pretended  final  report,  in  which  he  set  forth  that  this 
plaintiff  was  deceased,  and  that  said  Mary  Jaap  was  en* 
titled,  as  the  sister  of  this  plaintiff,  to  one-half  of  his  es- 
tate, and  that  said  George  Jaap,  as  the  guardian  of  the 
said  Elizabeth  Digman,  was  entitled  to  the  other  half; 
that  he  took  and  kept  for  his  own  use,  for  his  pretended 
services  in  so  defrauding  this  plaintiff,  the  sum  of  thirty 
dollars  ($30),  and  that  he  paid  out  fifty  dollars  ($50)  of 
other  costs  and  expenses  wholly  unnecessary  and  wrong- 
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fully;  that  in  December,  1888,  said  Jaap  made  such  rep- 
resentations to  this  court  as  to  the  death  and  decease  of 
this  plaintiff,  and  to  his  having  given  notice  thereof, 
that  this  court  did  approve  of  said  final  report,  and  dis- 
charged said  Jaap  from  further  acting  as  such  adminis- 
trator; and  the  plaintiff  avers  that  all  the  acts  done  by 
said  Jaap  were  fraudulent  and  void  as  to  this  plaintiff, 
and  that  the  representations  made  by  him  to  procure  the 
same  were  false,  and  known  by  him  to  be  so  at  the  time 
when  made,  and  that  they  should  all  be  set  aside;  that 
said  James  B.  White  and  J.  E.  K.  France,  in  the  execu- 
tion of  said  bond,  wrongfully  combined  and  conspired  and 
made  it  possible  for  said  George  Jaap  and  Mary  Jaap  to 
commit  said  fraud  on  this  plaintiff,  well  knowing  that 
such  proceedings  were  not  authorized  by  law,  and  that 
the  same  were  wrongful,  fraudulent  and  void  as  to  this 
plaintiff;  that  this  plaintiff  knew  nothing  of  any  of  said 
proceedings  until  within  the  last  six  weeks,  and  never 
surmised  that  said  defendants  were  doing  or  had  done 
any  of  said  acts. 

**  Wherefore  this  plaintiff  asks  that  the  approval  of  all 
reports  and  acts  done  by  said  George  Jaap  be  set  aside 
and  declared  fraudulent  and  void,  and  that  he  have  judg- 
ment for  two  thousand  dollars  ($2,000)  against  all  of 
said  defendants,  and  that  said  judgment  be  declared  to 
be  without  relief  from  valuation  and  appraisement  laws, 
and  all  homestead  and  exemption  laws,  and  for  all  other 
proper  and  equitable  relief.'' 

For  a  second  cause  of  action,  the  plaintiff  says: 
''That  his  father,  Phillip  Digman,  died  in  1865,  the 
owner  of  certain  real  estate  in  this  county;  that  Eliza- 
beth Digman,  the  wife  of  the  said  Phillip  and  mother  of 
this  plaintiff  and  the  defendant  Mary  Jaap,  shortly  after 
the  death  of  his  said  father,  became  insane,  and  so  con- 
tinued until  her  death  in  1889;  that  John  Nail  became 
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and  was  for  several  years  the  guardiau  of  this  plaintiff; 
that  said  George  Jaap  is  the  husband  of  Mary  Jaap,  and 
that  they  two  conceived  the  purpose  of  cheating  and  de- 
frauding this  plaintiff  out  of  his  interest  in  his  father *s 
and  mother's  estate;  that  they  brought  an  action  for  the 
partition  of  said  real  estate,  and  procured  an  order  of 
this  court  that  the  same  was  indivisible,  and  an  order 
appointing  the  defendant  herein,  J.  E.  K.  France,  a 
commissioner  to  sell  the  same,  when  said  property  could 
easily  have  been  divided  between  said  parties;  that  said 
France,  as  such  commissioner,  sold  said  property  to  said 
George  Jaap  for  much  less  than  its  real  value;  that  fail- 
ing in  said  action  to  get  possession  of  this  plaintiff's  in- 
terest in  said  real  estate,  they  did,  on  the  10th  day  of 
January,  1887,  file  a  petition  in  this  court  to  declare  this 
plaintiff  dead,  and  made  such  representations  to  this 
court  that  said  George  Jaap  was  appointed  administrator 
of  the  plaintiff's  estate,  and  authorized  to  take  possession 
of  all  property  and  assets  belonging  to  him,  and  in  order 
to  enable  him  so  to  do,  he  filed  a  bond;  that  said  bond 
has  been  lost,  so  that  a  copy  thereof  can  not  be  filed  here- 
with, executed  by  said  James  B.  White  and  J.  E.  K. 
France  as  his  sureties;  that  the  plaintiff  does  not  know 
what  property  or  assets  he  received,  but  is  informed  and 
believes  that  the  sum  amounted  to  about  twelve  hundred 
dollars  ($1,200);  that  in  April,  1888,  said  George  Jaap, 
as  administrator,  filed  a  report  in  this  court,  setting  forth 
the  decease  of  this  plaintiff,  and  that  said  Mary  Jaap  and 
himself,  as  guardian  for  Elizabeth  Digman,  were  entitled 
to  all  the  assets  in  said  estate,  and  made  such  false  and 
fraudulent  representations  to  this  court  that  his  acts  as 
such  administrator  were  approved,  and  said  money  was 
paid  over  to  said  Mary  Jaap  and  himself,  when  in  truth 
and  in  fact  this  plaintiff  was  known  to  be  alive,  and  his 
Vol.  8—33 
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whereabouts  could  have  been  ascertained  if  they  had  so 
desired;  that  this  plaintiff  did  not  know  that  any  of  said 
facts  nor  that  any  of  said  acts  had  been  done  or  occurred 
till  within  three  months  last  past. 

'*  Wherefore  plaintiff  says  that  by  reason  of  said  wrong- 
ful acts  the  said  defendants  came  into  and  have  posses- 
sion of  said  sum  of  twelve  hundred  dollars  ($1,200),  iu 
property  and  assets,  belonging  to  this  plaintiff,  and  plain- 
tiff demands  judgment  that  all  of  said  proceedings  of  this 
court  be  declared  fraudulent  and  void,  and  that  said  de- 
fendants be  required  to  account  to  him  for  the  value  of 
all  the  property  which  came  into  their  hands  by  any  and 
all  of  said  proceedings,  and  that  he  have  judgment  for 
two  thousand  dollars  ($2,000),  and  that  the  same  be  de- 
clared a  trust;  that  said  defendants  be  required  to  pay 
the  same  to  him  out  of  any  property  or  money  they  may 
have,  or  be  deemed  in  contempt  of  this  court,  and  pun- 
ishable as  for  contempt  in  failing  so  to  do.'* 

The  appellant  insists  that  *'By  this  complaint,  the  ap- 
pellee, James,  in  this  action  seeks  to  have  the  court  open 
up  the  matter  of  the  partition  judgment;  wipe  out  col- 
laterally the  judgment  finding  him  dead;  call  upon  ap- 
pellant again  to  report  his  stewardship  as  his  guardian; 
likewise  to  report  as  his  mother's  guardian,  and  to  again 
report  and  settle  with  the  court  as  his  administrator;*' 
and,  further,  that  this  is  a  collateral  attack  upon  the 
judgments  pleaded,  and  that  they  are  unassailable  and 
unimpeachable  in  such  a  proceeding. 

On  the  other  hand,  it  is  insisted,  by  counsel  for  appel- 
lees, that  this  is  a  proceeding  to  set  aside  the  final  re- 
port made  by  the  appellant  as  administrator,  and  to  com- 
pel him  to  account  for  the  money  in  his  hands  belonging 
to  appellee  James  Digman. 

The  approval  of  an  administrator's  or  guardian's  final 
report  and  settlement  is  a  final  adjudication  of  all  mat- 
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ters  appertaining  thereto,  and  precludes  all  collateral  in- 
quiry into  the  correctness  thereof,  by  the  parties  inter- 
ested therein,  who  have  been  duly  notified,  so  long  as 
such  judgment  of  approval  remains  in  force.  PatCy  Exr. , 
V.  Moore,  Admr.,  79  Ind.  20;  Carver  v.  Lewis,  Admr., 
105  Ind.  44;  Casietier,  Admr,,  v.  State,  ex  rel.,  112  Ind. 
445. 

The  judgment  of  approval  of  the  final  report  and  set- 
tlement may  be  set  aside  at  any  time  within  three  years 
from  the  date  of  such  settlement,  at  the  instance  of  any 
person  interested  in  the  estate,  who  neither  appeared  at 
the  final  settlement  nor  was  personally  served  with  a 
summons  to  attend  the  same,  and  if  a  minor,  or  under 
legal  disability  at  the  time  of  such  final  ^settlement,  at 
any  time  within  three  years  after  the  removal  or  cessa- 
tion of  such  disability.     Section  2403,  R.  S.  1881. 

The  judgment  of  approval  is  an  adjudication  only  so 
far  as  it  rests  upon  matters  properly  embraced  within 
such  report,  relative  to  the  proper  management  and  set- 
tlement of  the  ward's  estate.  Wainwright  v.  Smith,  106 
Ind.  239. 

Under  section  2403,  supra,  the  approval  of  a  final  re- 
port and  settlement  of  an  estate  may  be  set  aside  for  mis- 
take, fraud,  or  illegality.  Pollard  v.  Barkley,  117  Ind. 
40. 

The  complaint  or  petition  in  this  case  is  apparently 
intended  to  come  within  the  requirements  of  that  section, 
and  we  think  it  suflScient  for  that  purpose. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Jan.  4,  1894. 
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No.  97L 

Lynch  v.  The  Chicago,  St.  Louis  and  Pittsburgh 
Railroad  Company. 

Employer  and  Employe. — Personal  Injury  .^Knowledge  of  Defects  and 
Danger  by  Employe. — Assumption  of  Bisks.— -Judgment  on  Ansioers  to 
Interrogatories y  Non  Obstante. — In  an  action  for  damages  for  per- 
sonal injuries  received  while  in  the  employment  of  rolling  car 
wheels,  in  which  a  general  verdict  was  rendered  for  plaintiff,  it  was 
not  error  for  the  court,  on  motion,  to  render  judgment  for  defend- 
ant on  the  answers  to  interrogatories,  which  established  the  fart 
that  plaintiff  had  knowledge  of  the  defective  condition  of  the  trat^k 
on  which  the  wheels  were  rolled,  and  of  the  danger  attendant  there- 
on, the  want  of  such  knowledge  by  plaintiff  being  essential  to  the 
sufficiency  of  tlve  complaint. 

Same. — Knowledge  of  Condition  of  Appliance. — In  such  case,  a  findmg 
that  the  employe  knew  the  condition  of  the  track,  fastens  upon  him 
not  only  knowledge  of  some,  but  of  all  the  defects  existing  in  the 
track. 

From  the  Marion  Superior  Court. 

/.  E.  McCullough  and  L.  P.  Harlan,  for  appellant. 

S.  0.  Pickens,  for  appellee. 

Gavin,  J. — ^The  appellant  sued  appellee  for  damages 
occasioned  by  injuries  suffered  by  him  while  rolling  car 
wheels  in  the  line  of  his  employment  and  under  the  di- 
rection and  command  of  appellant. 

It  was  alleged,  in  the  complaint,  that  the  wheels  weighed 
six  hundred  pounds  and  were  rolled  along  a  plank  track 
consisting  of  planks  laid  lengthwise  loosely  nailed  at  the 
ends,  with  rotten  edges  and  with  cracks  between  the 
planks,  which  were  filled  in  with  dirt  or  other  soft  ma- 
terial and  covered  over  with  dust,  so  that  the  flanges  of 
the  wheels  would  run  into  the  cracks,  and  fall.  While 
engaged  in  rolling  a  wheel,  it  rolled  into  a  crack  between 
the  planks,  spread  them  apart,  and  thereby  caught  ap- 
pellant's foot,  and  fell  over  on  it,  all  without  any  fault 
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on  his  part  and  solely  by  reason  of  appellee's  negligence. 
Knowledge  of  the  defect  and  danger  by  the  appellee,  and 
want  of  such  knowledge  upon  the  part  of  the  appellant, 
are  expressly  alleged. 

Upon  the  trial  there  was  a  general  verdict  for  appel- 
lant, with  answers  to  interrogatories.  Upon  these  an- 
swers judgment  was  rendered  in  favor  of  the  appellee 
over  appellant's  exception.  The  correctness  of  this  ac- 
tion of  the  court  is  presented  for  our  consideration. 

Prom  the  interrogatories  and  answers  thereto,  it  ap- 
pears that  appellant  was  injured,  as  alleged  in  the  com- 
plaint, while  engaged  in  the  line  of  duty,  rolling  car 
wheels  over  a  track  formed  by  three  rows  of  boards  laid 
lengthwise,  with  a  crack  between  the  boards  one  inch  or 
more  wide,  filled  in  with  cinders;  that  for  a  month  be- 
fore the  accident  the  crack  had  been  in  the  same  condi- 
tion as  at  the  time  of  its  occurrence;  that  appellee  had 
been  employed  as  a  roustabout  forty  or  forty-five  days 
before  he  was  hurt,  but  had,  on  one  occasion,  rolled 
eight  or  ten  wheels  over  this  track  before  that  day,  and 
upon  the  day  of  the  accident,  had  rolled  four  or  five  before 
he  was  hurt.  He  had  been  instructed  how  to  roll  the 
wheels  and  of  the  danger  connected  with  rolling  them, 
and  how  to  avoid  such  danger,  before  the  time  of  the  in- 
jury, but  not  by  the  foreman.  The  danger  connected 
with  the  rolling  of  wheels  and  the  way  to  avoid  it  was 
apparent  to  a  person  of  ordinary  intelligence  and  judg- 
ment. 

Appellant  was  forty  years  old,  and  in  full  possession 
of  his  sense  of  sight.  The  crack  into  which  the  wheel 
rolled  was  in  such  condition  that  it  could  be  seen  that  a 
crack  was  at  that  place,  by  a  person  walking  over  the 
boards  at  that  place,  if  he  gave  ordinary  attention  to  the 
place  where  he  was  walking;  appellant  could  have  known 
of  the  condition  of  the  boards  and  of  the  existence  of  the 
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crack  before  that  day,  if  he  had  exercised  ordinary  care 
and  diligence  in  his  work  about  the  yards  and  in  bis 
surroundings,  and  did  know  such  facts  prior  to  such 
day.  He  also  knew,  or  by  the  exercise  of  ordinary  care 
and  attention  could  have  known,  that  in  rolling  the 
wheel  over  the  boards  where  he  was  injured  it  was  liable 
to  run  into  a  crack,  and  fall.  He  knew  also  of  the  con- 
dition of  the  track  where  he  was  hurt  and  of  the  exist- 
ence of  the  crack  in  question,  before  the  wheel  ran  into 
the  crack,  and  that  the  wheel  was  liable  to  run  into  it. 

It  is  undisputed  that  the  answers  to  interrogatories  will 
not  control  the  general  verdict,  unless  irreconcilable  with 
it.  Nor  will  the  answers  be  aided  by  intendment.  The 
answers  must,  of  themselves,  establish  some  fact  or  facts 
which  are  absolutely  incompatible  with  the  appellant's 
right  to  recover  upon  any  evidence  admissible  under  the 
pleadings,  else  the  general  verdict  must  stand.  Ohio, 
etc.,  R.  W.  Co.  V.  Trowbridge,  126  Ind.  391;  Town  of 
Poseyville  v.  Lewis,  126  Ind.  80;  Chicago,  etc,  R.W.  Co. 
V.  Spilker,  134  Ind.  380,  33  N.  E.  Rep.  280;  Evansville, 
etc,,  R.  W.  Co.  V.  Weikle,  6  Ind.  App.  340,  33  N.  E.  Rep. 
639. 

The  only  question  presented  by  these  answers  is  as  to 
the  assumption  of  the  risk  of  the  defective  track  by  ap- 
pellant. 

Applying  to  the  facts  specially  found  a  strict  and  not 
a  liberal  rule  of  construction,  we  still  think  it  clearly  ap- 
pears that  since  appellant  knew  the  condition  of  the 
track  and  the  existence  of  the  crack  in  question,  and 
that  the  wheel  was  liable  to  run  into  it,  and  also  knew, 
or  by  the  exercise  of  reasonable  care  might  have  known, 
that  the  wheel  was  liable  to  run  into  a  crack,  and  fall,  he 
is  chargeable  with  knowledge,  both  of  the  defect  and  of 
the  danger. 

The  finding  that  he  knew  the  condition  of  the  track 
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fastens  upoa  him  not  only  knowledge  of  some  but  of  all 
the  defects  existing  in  the  track. 

The  law  requires  the  master  to  exercise  reasonable 
care  to  provide  his  employes  with  safe  working  places 
and  appliances.  Kentucky,  etc,  Bridge  Co.  v.  Eastman, 
7  Ind.'App.  514,  34  N.  E.  Rep.  835;  Evansville,  etc,  R. 
W.  Co.  V.  Holcomb,  36  N.  E.  Rep.  39,  and  cases  there 
cited. 

It  is  also  settled  as  a  general  rule  in  Indiana  that  the 
employe  can  not  recover  from  the  master  for  injuries 
suffered  by  reason  of  defects  in  the  place  where  he  works, 
or  the  machinery  or  appliances  with  which  he  works 
where  the  danger  is  known  to  him  at  the  time  of  his  em- 
ployment or  where  he  voluntarily  remains  in  the  service 
after  he  has  acquired  such  knowledge,  or,  by  the  exer- 
cise of  due  care,  should  have  acquired  it.  Under  such 
circumstances  he  is  deemed  to  have  assumed  the  risk. 
Ames,  Admr.y  v.  Lake  Shore,  etc.,  R.W.  Co,, 135  Ind. 
363,  35  N.  E.  Rep.  117;  Evansville,  etc.,  R,  R.  Co.  v. 
Duel,  134  Ind.  156,  33  N.  E.  Rep.  355;  Swanson  v.  City 
of  Lafayette,  134  Ind.  625,  33  N.  E.  Itep.  1033;  Keii-^ 
tucky,  etc.,  Bridge  Co.  v.  EastTnan,  supra;  W.  C.  DePauw 
Co.  V.  Stubblefield,  132  Ind.  182;  Brazil  Block  Coal  Co. 
v.  Hoodlet,  129  Ind.  327;  Rogers  v.  Leyden,  127  Ind.  50; 
Louisville,  etc.,  R.  W.  Co.  v.  Corps,  124  Ind.  427;  Louis- 
ville, etc.,  R.  W.  Co.  V.  Sandford,  Admx.,111  Ind.  265; 
Rietman  v.  Stolte,  120  Ind.  314;  Indianapolis,  etc.,  R.  W. 
Co.  V.  Watson,  114  Ind.  20. 

Where  the  employe's  continuance  in  the  service  is  in- 
duced by  the  master's  promise  to  remedy  the  defect, 
either  express  or  implied,  there  is  an  exception  to  this 
general  rule.  Becker  v.  Baumgartner,  5  Ind.  App.  576, 
32  N.  E.  Rep.  786;  Indianapolis,  etc.,  R.  W.  Co.  v,  Wat- 
son, supra;  Joliet,  etc.,  R.W.  Co.  v.  Velie,  26  N.  E.  Rep. 
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1086;  Roux  v.  Lumber  Co.,  85  Mich.  519;  Greene  v.  Min- 
neapolis,  etc.y  R.  W.  Co.,  31  Mtun.  248. 

So,  also,  there  is  an  exception  where  by  the  direction 
of  the  employer  he  undertakes  some  work  outside  of 
the  line  of  or  away  from  the  place  of  his  regular  employ- 
ment. Brazil  Block  Coal  Co.  y.HoodleijSiipra;^Loui^' 
vilUy  etc.,  R.  W.  Co.  v.  Harming,  Admr.,  131  Ind.  528; 
Cincinnati,  etc.,  R.  R.  Co.  v.  Madden,  134  Ind.  462,  34 
N.  E.  Rep.  227. 

There  may  also  be  other  exceptions,  but  we  are  not 
concerned  with  them  here. 

While  there  is  a  conflict  between  the  adjudicated  cases 
and  the  text  writers  as  to  whether  working  with  such 
knowledge  of  a  dangerous  defect  constitutes  an  assump- 
tion of  the  risk  occasioned  thereby,  or  is  simply  one 
factor  going  to  establish  contributory  negligence — Bus^ 
well  on  Pers.  Inj.,  sections  207,  208,  209 — the  question 
can  not  be  regarded  as  an  open  one  in  Indiana.  The 
cases  to  which  we  have  referred  establish  this  knowledge 
as  an  independent .  element  separate  and  distinct  from 
contributory  negligence. 

The  rule  has  been  thus  stated:  **That  an  employe 
who  knows,  or  by  the  exercise  of  ordinary  diligence 
could  know,  of  any  defects  or  imperfections  in  the  things 
about  which  he  is  employed,  and  continues  in  the  serv- 
ice without  objection,  and  without  promise  of  change^  js 
presumed  to  have  assumed  all  the  consequences  result- 
ant from  such  defects,  and  to  have  waived  all  right  to 
recover  for  injuries  caused  thereby.''  Jenney,  etc.,  Co.  v. 
Murphy,  115  Ind.  566. 

In  order  that  he  shall  be  deemed  to  have  assumed  the 
risk,  he  must  be  chargeable  with  knowledge  not  only  of 
the  defect,  but  of  the  danger  therefrom.  Rogers  v.  Ley- 
den,  127  Ind.  50. 

In  Louisville,  etc.,R.  W.  Co.  v.  Sandford,  Admx.,  117 
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Ind.  265,  speaking  concerning  the  master's  duty  to  fur- 
nish a  safe  place  to  work,  the  court  says:  **Butif  he 
fails  to  do  his  full  duty,  and  the  employe  has  seasonable 
and  adequate  knowledge  of  the  failure  and  continues  in 
the  service,  he  assumes  the  risk  resulting  from  this  fail- 
ure." 

Counsel  for  the  appellant  endeavor  to  take  this  case 
out  of  the  general  rule  upon  the^  ground  that  under  the 
general  verdict  it  may  have  been  found  that  the  servant 
did  the  act  in  doing  which  he  was  injured  by  the  express 
command  and  direction  of  the  master,  and  did  not, 
therefore,  assume  the  risk,  even  though  known.  This 
question  we  do  not  feel  called  upon  to  determine,  for  the 
reason  that  we  are  fully  satisfied  that  this  is  not  the  case 
made  out  by  the  complaint,  and  such  proof  would  not 
sustain  the  complaint. 

Under  the  authorities  which  we  have  referred  to,  the 
complaint  would  be  bad  on  demurrer,  did  it  not  contain 
the  allegation  of  want  of  knowledge  of  the  defect  and 
danger. 

The  allegations  of  the  complaint  are  that  on  the  said 
'*lltli  day  of  April,  1890,  and  at  the  time  of  receiving  the 
injury  hereinafter  complained  of,  the  plaintiff,  acting 
under  the  command  and  direction  of  said  defendant  and 
within  the  scope  of  his  said  employment,  was  engaged 
in  rolling  car  wheels,'*  etc.  *  *  *  And,  that  **while 
so  engaged,  with  others,  in  rolling  car  wheels  over  the 
defendant's  said  line  of  roadw^ay,  under  the  command 
and  direction  of  said  defendant,  and  within  the  scope  of 
his  said  employment  and  without  any  negligence  or  care- 
lessness upon  his  part,  and  while  balancing  and  rolling 
said  car  wheels  on  the  flanges  thereof,  as  was  the  usual 
and  customary  way  of  rolling  said  wheels,  and  as  it  was 
his  duty,  and  as  he  was  required  to  do,  the  wheel  which 
plaintiff  was  rolling  rolled  into  a  crack,''   etc.     This  is 
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the  only  reference  to  command  or  direction  by  the  mas- 
ter, and  when  coupled  with  the  allegations  of  absolute 
ignorance  by  appellant  of  the  defect  and  danger,  these 
allegations  could  not  be  deemed  supported  by  proof  of 
actual  knowledge  and  reliance  upon  a  direct  command 
to  relieve  him  from  the  results  attaching  to  that  knowl- 
edge. Such  proof  would  present  a  case  radically  and 
essentially  different  from  that  set  forth  in  the  pleading, 
and  where  this  is  the  case  the  pleading  is  not  sustained 
thereby.  Cleveland,  etc.,  R,  W.  Co.  v.  Wynard,  100 Ind. 
160;  Armaco9t,  Admr,,  v.  Lindley,  Admr,,  116  Ind.  295. 

In  Becker  v.  Baumgartner,  supra,  it  is  said:  ''The 
complaint  is  predicated,  though  imperfectly,  upon  the 
theory  that  appellee  was  ignorant  of  the  danger,  and 
this  will  not  be  supported  by  proof  that  he  did  know  all 
about  it,  but  remained  in  the  service  upon  appellant's 
promise  to  provide  a  remedy." 

If  want  of  knowledge  by  appellant  was  essential  to  the 
sufficiency  of  his  complaint,  as  we  have  held,  then  it 
necessarily  follows  that  when  that  essential  fact  was 
found  against  him,  he  must  fail. 

We  are,  therefore,  forced  to  the  conclusion  that  there 
was  no  error  in  rendering  judgment  against  him. 

Judgment  affirmed. 

Filed  Jan.  4, 1894 
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No.  929. 

Ferguson  et  al.  r.  Despo  et  al. 

Assignment  op  Erbors. — Omission  of  Name  from  Title.— Supplied  in 
Body  of  Assignment, — Sufficiency, — An  omission  to  give  the  name  of 
a  party  appellant  in  the  title  of  an  assignment  of  error  may  he  sup. 
plied  in  the  hody  of  the  assignment,  and  the  assignment  in  that  re- 
spect will  he  sufficient. 

Pleading. —  Complaint,  Sufficieficy  of  Facts. — No  Cause  of  Action 
Against  Part  of  Defendants, — Subcontractor, — Mechanic's  Lien, — Per- 
sonal Liability. — A  railroad  company  contracted  with  A.  to  construct 
certain  piers  and  abutments  for  a  bridge,  and  A.  in  turn  sublet  the 
work  to  B.,  and  B.  contracted  with  C.  for  labor  and  materials.  Un- 
der such  contract,  C.  performed  labor  and  furnished  certain  ma- 
terials, and  in  due  time  filed  his  notice  of  intention  to  hold  a  lien 
for  the  same.  C.  brought  suit  against  A.  and  B.  and  the  railroad 
company  for  the  amount  due,  praying  judgment  against  the  several 
defendants,  and  for  a  foreclosure  of  his  lien,  etc.  Under  such  cir- 
cumstances has  C.  a  cause  of  action  against  A.? 

Meldf  that,  as  the  facts  do  not  disclose  any  state  of  facts  which  would 
make  A.  personally  liable  to  C,  there  being  no  privity  between 
them,  nor  any  principle  of  subrogation  whereby  C.  could  succeed  to 
the  rights  of  A.,  the  benefits  of  the  labor  performed  and  the  ma. 
terials  furnished  by  C.  having  enured,  alone,  to  B.  and  the  railroad 
company,  no  cause  of  action  existed  against  A. 

Mechanic's  Lien. —  What  Constitutes,  —  Labor. — Board,  Groceries, 
Money  Furnished,  etc. — Bailroad, — In  an  action  on  a  mechanic's, 
etc.,  lien  for  labor  performed  as  a  foreman  in  the  construction  of 
the  masonry  for  a  bridge  for  a  railroad  company,  the  account  con- 
tained items,  besides  that  for  the  labor  performed,  for  board, 
groceries,  tobacco,  and  money  furnished  the  other  employes  of  the 
contractors. 

Held,  that  the  item  for  labor  properly  constitutes  a  lien,  but  that  the 
other  items  for  board,  groceries,  etc.,  not  being  materials  entering 
into  the  construction  of  the  work,  constituted  no  lien. 

Same. — Bailroad  Laborer, — Lien,  How  Obtained, — Notice. — Statute  Be- 
pealed. — Where  labor  was  performed  for  a  railway  company  in  1889 
and  1890,  in  constructing  masonry  for  a  bridge,  the  employe, 
whether  of  a  contractor  or  subcontractor,  may  have  a  lien  for  such 
work  upon  filing  notice  of  intention  to  hold  a  lien,  and  no  other  no- 
tice (as  provided  by  the  act  of  March  6,  1883,  section  9)  is  neces- 
sary, such  section,  as  to  notice,  having  been  expressly  repealed  by 
the  act  of  March  9,  1889,  section  6. 
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Same. — Demand, — In  such  case,  where  notice  of  intention  to  hold  a 
lien  was  duly  filed,  a  demand  for  the  money  due  is  not  necessary 
before  an  action  will  lie. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn,  for  appellants. 

W.  W.  Herod  and  W.  P.  Herod,  for  appellees. 

Reinhard,  J. — We  are  asked  to  dismiss  this  appeal 
or  affirm  the  judgment  on  the  ground  of  an  alleged  de- 
fect in  the  assignment  of  errors. 

The  amended  assignment  in  the  title  of  the  cause 
leaves  out  the  name  of  one  of  the  appellants.  In  the 
body  of  the  assignment,  however,  the  names  of  all  the 
parties  are  given  thus:  '*The  above  named  appellants 
(naming  each  of  them)  file  this  their  amended  assign- 
ment of  errors,  making  their  co-defendants  below  in  the 
Lawrence  Circuit  Court  (naming  them)  co-appellees  with 
said  other  appellee,  Alfred  0.  Despo,  for  the  reason  that 
said  (naming  the  co-appellees)  have  not  joined  in  this 
appeal,  and  assign  additional  errors."  Then  follow  the 
separate  assignments  of  errors. 

We  regard  the  assignment  as  sufficient.  The  assign- 
ment of  errors  is  the  appellant's  complaint  in  this  court. 
It  must  contain  the  names  of  all  the  parties  to  the  ap- 
peal, and  a  failure  makes  the  assignment  fatally  defect- 
ive.    Elliott's  App.  Proced.,  section  322. 

This  is  likewise  required  of  a  complaint  under  the 
code.     R.  S.  1881,  section  338. 

But  it  has  been  held  that  the  omission  to  give  the 
names  of  the  parties  in  the  title  may  be  supplied  by 
naming  them  in  the  body  of  the  complaint.  Ammer- 
man  v.  Crosby,  26  Ind.  451;  1  Works  Pr.  and  PL,  sec- 
tions 344,  345. 

Despo  brought  this  action  against  the  appellees,  Cum- 
miugs  and  Conner,  partners,  and  the  appellants,  Francis 
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M.,  Emma,  and  Mary  Ferguson,  partners,  and  the  Cin- 
cinnati and  Bedford  Railway  Company. 

The  substance  of  the  complaint  is  that  in  November, 
1889,  the  Fergusons,  as  partners,  entered  into  a  contract 
with  the  said  railway  company  for  the  construction  of 
the  railroad,  track,  and  bridges  of  said  company,  or  cer- 
tain parts  thereof;  that  by  the  contract  the  Fergusons 
were  to  erect  and  construct  the  abutments,  piers  and 
masonry  work  for  a  certain  bridge  over  the  east  fork  of 
White  river,  near  Bedford,  in  Lawrence  county,  Indi- 
ana, as  a  part  of  said  railway;  that  the  Fergusons  con- 
tracted with  Cummings  and  Conner  for  the  construction 
of  the  stone  work  and  masonry  for  such  bridge;  that 
Cummings  and  Conner  entered  upon  the  work  and  com- 
pleted it  according  to  the  agreement;  that  Despo  furnished 
Cummings  and  Conner  goods  and  merchandise  on  ac- 
count of,  and  necessary  to,  the  building  and  construc- 
tion of  said  stone  work  and  masonry  to  the  amount  of 
$918.44,  at  the  special  instance  and  request  of  said  Cum- 
mings and  Conner;  that  such  work  and  labor  and  ma- 
terials were  performed,  furnished,  and  used  in  the  erec- 
tion and  construction  of  said  stone  work  and  masonry 
of  said  bridge;  that  at  the  time  Cummings  and  Conner 
commenced  said  work  on  said  bridge,  they  contracted 
with  said  Despo  to  act  as  foreman  and  manager  for  them 
in  the  erection  and  construction  of  said  stone  work  and 
masonry  of  said  bridge  at  the  agreed  price  of  $100  per 
noLonth,  during  the  time  said  Cummings  and  Conner  were 
engaged  in  said  work;  that  Despo  performed  all  his 
duties  as  such  foreman  or  manager  from  November  25, 
1889,  until  June  20,  1890,  but  that  he  only  received  $116 
in  all  for  his  labor,  and  that  there  yet  remains  due  him 
$504,  which  is  wholly  due  and  unpaid,  although  pay- 
ment has  been  demanded  of  each  and  all  the  defendants 
for  all  of  said  sums. 


526         APPELLATE  COURT  OF  INDIANA, 


Ferguson  et  al.  v»  Despo  et  al. 


Plaintiff  files  herewith  an  itemized  statement  of  ac- 
count marked  ''Exhibit  A/'  That  on  the  19th  day  of 
August,  1890,  and  within  sixty  days  of  the  time  of  fur- 
nishing said  materials  and  performing  said  work,  plain- 
tiff filed  in  the  office  of  the  recorder  of  Lawrence  county, 
Indiana,  notice  of  his  intention  to  hold  a  lien  on  the 
property  of  said  railway  company,  which  notice  was  duly 
recorded  on  the  19th  day  of  August,  1890,  and  a  copy  of 
which  is  filed  herewith,  marked  ''Exhibit  B.*' 

Wherefore,  plaintiff  prays  judgment  against  the  sev- 
eral defendants  above  named,  in  the  sum  of  $2,500,  for 
the  foreclosure  of  said  mechanic's  lieti  and  for  a  sale  of 
the  railway  property,  together  with  all  the  appurtenances 
thereunto  belonging  within  said  county  of  Lawrence, 
and  all  proper  relief. 

The  itemized  account  and  copy  of  lien  notice  are  filed 
as  exhibits  A  and  B. 

Among  the  specifications  of  errors  following  the  title 
of  the  cause,  and  the  statement  hereinbefore  set  out  con- 
taining the  names  of  appellants  and  appellees,  is  the  fol- 
lowing: "4th.  Francis  M.  Ferguson,  Mary  Ferguson, 
and  Emma  Ferguson,  and  each  of  them,  say  that  the 
court  erred  in  overruling  their  separate  and  joint  de- 
murrer to  the  complaint  of  the  appellee." 

The  next  assignment  is  as  follows:  "5th.  Francis  M. 
Ferguson,  Mary  Ferguson,  and  Emma  Ferguson,  for 
themselves,  and  each  for  himself  and  herself,  say  that 
the  complaint  does  not  contain  facts  sufficient  to  consti- 
tute a  cause  of  action  against  them  or  either  of  them.'^ 

The  record  shows  the  filing  of  the  following  demurrer, 
omitting  the  caption  and  title: 

"4th.  Francis  M.  Ferguson,  Mary  Ferguson,  and 
Emma  Ferguson,  each  for  themselves,  separately  and 
severally,  as  well  as  for  himself  and  herself  jointly,  de- 
mur to  the  complaint  herein,  for  the  reason  that  said 
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complaint  does  not  contain  facts  sufficient  to  constitute  a 
good  cause  of  action  against  them,  or  either  of  them, 
separately  or  severally  or  jointly.'' 

The  demurrer  is  signed  by  the  attorney  for  defendants. 

The  record  further  shows  that  *'the  demurrers  hereto- 
fore  filed  are,  by  the  court,  overruled,  and  to  this  ruling 
the  defendants  each  except. '^ 

Counsel  for  appellee  Despo  insist  that  these  assign- 
ments, and  the  demurrer  and  rulings  thereon,  do  not 
present  any  question  which  this  court  can  consider  as  a 
separate  error  against  the  Fergusons. 

After  a  careful  consideration  of  the  question,  we  have 
come  to  the  conclusion  that  the  same  is  properly  pre- 
sented. The  point  we  are  to  decide,  therefore,  is  whether 
the  complaint  states  a  cause  of  action  against  the  appel- 
lants Francis  M.,  Mary,  and  Emma  Ferguson. 

It  will  be  noticed,  by  reading  the  complaint,  that  it  is 
nowhere  alleged  that  the  appellants  above  named  ever, 
at  any  time,  employed  Despo  to  do  any  work  for  them. 
Nor  does  it  appear  tljat  they  were  the  owners  of  the  prop- 
erty upon  which  the  work  was  done.  It  is  shown  that 
the  railway  company  contracted  with  them  to  construct 
the  work,  and  they  in  turn  contracted  with  Cummings 
and  Conner,  and  that  the  latter,  as  partners,  employed 
and  contracted  with  Despo  for  the  work  and  materials. 
Whatever  benefit  was  received  from  the  work  and  ma- 
terials furnished  by  Despo  enured  to  Cumming  and  Con- 
ner and  the  railway  company,  the  latter  as  the  owners  of 
the  property,  and  the  former  as  the  contractors  who  did 
the  work.  The  action  is  not  merely  for  the  enforcement 
of  a  mechanic's  and  material  man's  lien,  but  it  is  to  ob- 
tain a  personal  judgment  against  each  of  the  defendants. 
In  our  opinion,  the  complaint  does  not  disclose  any  state 
of  facts  which  would  make  the  Fergusons  personally 
liable.     It  does  not  appear  that  they  owed  Cummings 
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and  Conner  anything  upon  the  contract,  or  that  there  is 
any  privity  between  Despo  and  the  Fergusons,  and  no 
principle  of  subrogation  enters  in  by  which  Despo  could 
succeed  to  any  rights  of  said  Fergusons.  The  demurrer 
as  to  them  should  have  been  sustained. 

The  further  question  is  made  that  there  is  no  cause  of 
action  against  the  railway  company.  Upon  an  investi- 
gation of  the  record,  we  entertain  grave  doubts  as  to 
whether  any  such  question  as  affecting  said  company  is 
properly  presented,  but,  in  view  of  our  conclusion  upon 
this  subject,  we  have  thought  it  best  to  decide  the  ques- 
tion. The  bill  of  particulars  contains  all  the  items  for 
which  the  appellee  Despo  seeks  to  recover.  Besides  the 
item  of  work  and  labor  done  in  superintending  the  stone 
and  masonry  work,  we  do  not  think  there  are  any  for 
which  the  railway  company  could  be  held  liable,  either 
personally  or  by  a  charge  upon  its  property  in  the  way 
of  a  lien.  These  items  are  such  as  board,  groceries, 
tobacco  and  money  furnished  the  hands  and  workmen  of 
Cummings  and  Conner,  none  of  them  being  materials 
that  went  into  the  construction  of  the  work.  We  think, 
however,  that  the  work  and  labor  in  superintending  the 
job  of  the  stone-work  and  masonry  on  the  piers  and 
abutments  of  the  bridge  is  an  item  that  properly  enters 
into  Despo's  lien,  and  for  which  he  has  a  right  to  hold 
the  company  if  he  is  otherwise  entitled  to  recover, 
against  it. 

The  work  sued  for  was  commenced  in  November,  1889, 
and  finished  in  1890,  and  it  is  admitted  by  counsel  on 
both  sides  that  the  rights  of  the  appellee  Despo  under 
his  lien  must  be  determined  by  the  law  of  1889  in  rela- 
tion to  mechanic's  and  material  men's  liens,  unless  there 
are  prior  laws  unrepealed  that  are  applicable  to  it. 

The  act  approved  March  9,  1889,  p.  258,  in  section  6 
amending  section  1  of  the  act  of  April  13,  1885,  p.  236, 
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provides  that  all  persons  who  shall  perform  work  or  labor, 
or  furnish  materials  in  the  way  of  grading,  building  em- 
bankments, making  excavations  for  the  track,  building 
bridges,  trestle  work,  work  of  masonry,  fencing  or  any 
other  structure,  etc.,  whether  the  work  or  labor  performed 
or  materials  furnished  be  in  pursuance  of  the  contract  with 
the  railrgad  company  as  owner  or  lessee,  or  with  a  sub- 
contractor or  agent  of  such  railroad  corporation  in  the 
work  of  constructing  or  repairing  any  such  railroad  or 
part  thereof,  in  this  State,  may  haVe  a  lien  to  the  extent 
of  the  labor  performed  or  materials  furnished,  or  both, 
upon  the  right  of  way  and  franchises  of  the  corporation 
within  the  limits  of  the  county  in  which  such  labor  is 
performed  or  materials  furnished,  and  upon  all  works 
and  structures  in  this  section  mentioned.  It  is  expressly 
provided  that  if  the  work  is  done  or  material  furnished 
in  pursuance  of  a  contract  with  any  person,  corporation 
or  company  engaged  as  lessee,  subcontractor,  or  agent 
of  any  railroad  corporation  in  the  construction  or  repair- 
ing of  any  railroad,  as  before  mentioned,  the  person  per- 
forming such  labor  or  furnishing  such  material  shall  not 
be  required  to  give  notice  to  such  corporation,  as  pro- 
vided by  section  9,  p.  142,  of  the  act  approved  March  6, 
1883,  in  order  to  entitle  him  to  hold  a  lien  for  such  labor 
or  material,  but  the  performing  of  the  labor  and  furnish- 
ing of  the  material  shall  be  sufficient  notice  to  such  cor- 
poration. 

It  is  further  provided  that  all  the  provisions  of  the 
act  of  March  6,  1883,  when  applicable,  shall  remain  in 
force,  in  aid  of  the  amended  section,  except  that  part  of 
section  9  in  reference  to  notice.  Elliott's  Supp.,  section 
1710. 

A  bare  statement  of  the  provisions  of  this  section,  we 
think,  is  sufficient  to  show  that  no  notice  is  necessary  to- 
VoL.  8—34 
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the  railroad  company  further  than  the  filing  of  the  no- 
tice of  intention  to  hold  a  lien,  as  required  by  section 
1707,  Elliott's  Supp. 

The  contention  of  the  appellant,  therefore,  that  notice 
is  still  required  in  order  to  hold  the  company  for  the 
lien,  can  not  prevail. 

We  are,  therefore,  of  the  opinion  that  the  court  com- 
mitted no  error  against  the  railway  .company  in  overrul- 
ing its  demurrer  to  the  complaint,  and  that  the  com- 
plaint is  suflBcient  for  a  foreclosure  of  the  lien  against 
said  company. 

Error  is  further  predicated  upon  the  conclusions  of 
law  which  the  court  made  upon  its  special  finding  of 
facts.  The  assignment  of  error  in  this  particular  is 
joint,  and  there  might  be  some  question  as  to  whether 
the  point  is  properly  presented.  We  may  say,  however, 
that  we  have  carefully  examined  the  special  findings  and 
legal  conclusions,  and  so  far  as  they  affect  the  railway 
company  the  conclusions  are  fully  justified  by  the  find- 
ings. It  appears  that  none  of  the  improper  items  con- 
tained in  the  bill  of  particulars  were  allowed  by  the 
court,  and  that  all  proper  credits  to  which  the  company 
was  entitled  were  given. 

It  is  further  insisted  that  there  is  no  finding  that  a 
proper  demand  was  made  of  the  defendants  before  suit. 
In  this  we  think  counsel  are  mistaken,  but  we  do  not  re- 
gard it  necessary  that  a  demand  should  have  been  made 
of  the  company.  If  the  work  was  done  and  the  materials 
were  furnished,  as  found,  and  a  notice  of  intention  to 
hold  a  lien  was  filed  within  the  time  and  in  the  manner 
required  by  the  statute,  which  the  court  finds  was  done, 
we  know  of  no  rule,  statutory  or  otherwise,  that  requires 
a  specific  demand  for  the  money  due  before  an  action 
will  lie. 

Other  errors  are  assigned  but  not  specifically  discussed 
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in  the  brief  of  appellant's  counsel,  and  we  need  not, 
therefore,  consider  them. 

The  judgment  and  decree  of  the  court  against  the  Cin- 
cinnati and  Bedford  Railway  Company  is  aflBrmed,  and 
the  judgment  against  Francis  M.  Ferguson,  Mary  Fergu- 
son and  Emma  Ferguson  is  reversed,  with  instructions 
to  the  court  below  to  sustain  the  demurrer  of  said  appel- 
lants to  the  appellee's  complaint,  and  for  further  pro- 
ceedings as  between  said  appellee  and  said  appellants, 
Francis  M.  Ferguson,  Mary  Ferguson,  and  Emma  Fergu- 
son, not  inconsistent  with  this  opinion. 

Filed  June  24,  18d3. 


No.  1,063. 
Thobnburg,  Administrator,  v.  Allman. 

Dbcsdbnt's  Estate. — Claim, — Witness . — Competency . — Adverse  Inters 
est. — Principal  and  Surety. — In  an  action  on  a  claim  against  a  de- 
cedent's estate,  wherein  the  claimant  alleged  that  he,  as  surety  for 
the  decedent,  was  compelled  to  pay  the  amount  due  on  a  certain 
note,  the  note,  which  was  introduced  in  evidence,  purporting  to  have 
heen  executed  as  the  joint  and  several  obligation  of  all  the  makers, 
i.  e.,  the  decedent,  the  claimant  and  one  A.,  A.  is  incompetent  as  a 
witness  to  testify  as  to  the  question  of  principal  and  suretyship  in 
such  transaction,  A.'s  interest  in  the  controversy  being  adverse  to 
that  of  the  estate,  and  the  mere  fact  that  A.,  at  the  time  of  the  trial, 
was  insolvent,  does  not  strip  him  of  such  interest. 

From  the  Marshall  Circuit  Court. 

J.  D.  McLaren  and  E.  C.  Martindale,  for  appellant. 

L.  M.  Lauer,  for  appellee. 

LoTZ,  J. — ^The  appellee  filed  a  claim  against  the  estate 
of  appellant's  decedent.  The  claim  was  rejected  and 
transferred  to  the  issue  docket  for  trial.     There  was  a 
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trial  by  jury,  a  verdict  and  an  allowance  in  favor  of  the 
appellee. 

The  amended  complaint  avers,  in  substance,  that  on 
the  9th  day  of  June,  1891,  the  appellee  signed  a  certain 
note  for  one  hundred  dollars,  due  in  six  months  from 
its  date,  payable  to  the  order  of  the  First  National  Bank 
of  Marshall  County,  with  eight  per  cent,  interest  after 
maturity  and  ten  per  cent,  attorney's  fees,  as  the  surety 
of  appellant's  decedent,  Harvey  Thornburg;  that  said 
note  was  the  last  of  a  number  of  renewal  notes  that  had 
been  given  to  said  bank,  the  original  of  which  was  exe- 
cuted by  one  Bernard  E.  Ryder  as  principal,  and  the  said 
Thornburg  and  plaintiff  as  the  sureties  of  the  said  Ryder, 
the  date  of  said  original  note  being  October  23,  1879; 
that  said  note  was  renewed  from  time  to  time  until  the 
year  of  1884  or  1885,  when,  by  the  contract  of  all  the 
makers  of  said  note,  the  plaintiff  became  the  surety  of 
said  decedent  only,  and  continued  in  that  relation  on  all 
the  subsequent  renewals;  that  suit  was  instituted  on  said 
note  against  the  plaintiff,  and  he  was  compelled  to  and 
did  pay  the  same,  with  interest,  costs,  and  attorney's 
fees. 

A  copy  of  the  last  note  is  filed  with  the  complaint  and 
made  an  exhibit.  This  note  was  signed  by  Ryder,  Thorn- 
burg, and  the  appellee,  Allman,  as  makers,  and  was  the 
joint  and  several  note  of  each. 

On  the  trial  of  the  cause,  the  appellee  gave  the  note  in 
evidence,  and  he  also  called  as  a  witness  in  his  own  be- 
half, the  said  Ryder.  The  appellant  objected  to  the  com- 
petency of  the  said  Ryder  as  a  witness,  assigning,  among 
other  causes,  that  he  was  a  party  in  interest,  being  one 
of  the  makers  of  the  note.  This  objection  was  overruled, 
to  which  ruling  the  appellant  saved  an  exception,  and 
properly  assigned  the  same  as  a  cause  for  a  new  trial. 
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The  competency  of  Ryder  as  a  witness  for  the  appellee 
is  the  controlling  question  in  this  crise. 

Ryder  testified,  in  brief,  that  when  the  first  note  was 
made,  in  1879,  he  received  the  whole  of  the  money; 
that  he  was  the  principal  and  Thornburg  and  Allman 
sureties  for  him;  that  this  relation  continued  until  the 
year  of  1886.  Prior  to  this  time  he  had  placed  in  the 
hands  of  Thornburg  collaterals  to  secure  said  Thornburg 
against  liability  on  such  indorsement.  Thornburg  had 
derived  money  enough  from  the  collaterals  to  pay  the 
note,  and  Ryder  wanted  it  applied  in  payment.  Thorn- 
burg, desiring  to  use  the  money,  made  an  arrangement 
with  Allman,  by  which  Allman  was  to  become  the  surety 
of  Thornburg,  and  it  was  agreed  that  the  not?  should  be 
renewed  at  the  bank,  by  all  the  parties  signing  the  re- 
newals in  the  same  order  as  before. 

This  action  is  not  a  suit  on  the  note,  but  is  a  suit  to 
recover  money  paid  by  a  surety  for  the  use  and  benefit 
of  his  principal.  It  was  not  necessary  to  make  the  note 
or  a  copy  thereof  an  exhibit  to  the  complaint.  It  was 
necessary,  however,  for  the  plaintiff  to  aver  that  he  had 
paid  money  for  the  benefit  and  use  of  the  decedent,  or 
of  his  estate,  in  discharge  of  a  duty  or  obligation  resting 
upon  him.  It  was  also  necessary  to  aver  what  that  ob- 
ligation was.  The  complaint  contains  several  unneces- 
sary averments,  but  it  sufficiently  appears  that  the  plain- 
tiff, paid  the  money  as  the  surety  of  the  decedent.  To 
prove  merely  that  the  appellee  paid  the  money  would  not 
establish  his  right  to  recover.  He  must  prove  that  he 
paid  the  money  for  the  benefit  of  the  decedent  or  the  es- 
tate. Suretyship  became  an  important  element  in  es- 
tablishing his  right  to  recover.  A  contract  of  suretyship 
is  collateral  to,  and  predicated  upon,  a  primary  obligation. 
In  order  to  establish  suretyship,  it  is  first  essential  to 
prove  the  existence  of  the  primary  contract.     The  note 


"^^'^TF 


534         APPELLATE  COURT  OF  INDIANA, 

Thornburg,  AdminiBtrator,  v.  AUman. 

or  written  instrument  was  the  best  evidence  of  this  con- 
tract. 

The  appellee,  in  support  of  his  claim,  gave  in  evidence 
the  original  note.  This  note,  upon  its  face,  purported  to 
be  the  joint  and  several  obligation  of  all  the  makers. 
The  relation  of  the  makers  toward  each  other  must  be 
shown  in  order  to  establish  suretyship.  This  may  be 
done  by  parol  if  the  witnesses  are  competent.  The  wit- 
ness Ryder  was  interested  in  the  question  of  suretyship. 
If  the  decedent  was  the  principal  in  the  note,  then  his 
estate  was  liable  for  the  whole  debt.  If  the  decedent  was 
a  cosurety  with  the  appellee,  then  his  estate  was  liable 
to  the  appellee  for  only  one-half  of  the  debt.  The  prin- 
cipal subject  of  controversy  in  this  action  was  the  ques- 
tion of  suretyship,  and  upon  its  solution  depended  the 
respective  rights  of  Ryder,  Allman,  and  the  estate  of  the 
decedent.  Ryder's  interest  in  this  controversy  was  ad- 
verse to  that  of  the  estate. 

By  section  498,  R.  S.  1881,  it  is  enacted  that  "In  suits 
or  proceedings  in  which  an  executor  or  administrator  is  a 
party,  involving  matters  which  occurred  during  the  life- 
time of  the  decedent,  where  a  judgment  or  allowance  may 
be  made  or  rendered  for  or  against  the  estate  represented 
by  such  executor  or  administrator,  any  person  who  is  a 
necessary  party  to  the  issue  or  record,  whose  interest  is 
adverse  to  such  estate,  shall  not  be  a  competent  witness 
as  to  such  matters  against  such  estate." 

The  purpose  of  this  statute  is  to  prevent  undue  ad- 
vantage from  being  taken  of  the  estates  of  deceased  per- 
sons. The  policy  of  the  law  is  to  place  the  estate  and 
the  person  asserting  a  claim  against  it  upon  the  same 
footing.  Death  having  sealed  the  lips  of  one  party  to  a 
transaction,  the  law  closes  the  lips  of  the  other. 

This  statute  has  received  a  liberal  construction  in  or- 
der to  effectuate  the  legislative  purpose. 
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**In  determining  the  competency  of  a  witness,  the  ac- 
cepted rule  is  not  to  regard  the  mere  letter  of  the  statute, 
but  to  look  to  its  spirit  and  purpose."  Durham  y. 
Shannon,  116  Ind.  403;  Clift,  Admr.,  v.  Shockley,  77 
Ind.  297;  Wiseman  v.  WiseTnan,  73  Ind.  112;  Keicham, 
Admx.,  V.  Hill,  42  Ind.  64;  Peacock  v.  Albin,  39  Ind.  25. 

This  policy  of  liberal  construction  has  received  the 
sanction  of  legislation.  By  section  19,  Elliott's  Supp.  it 
is  enacted  that  **In  all  cases  in  which  executors,  adminis- 
trators, heirs,  or  devisees  are  parties,  and  one  of  the  par- 
ties to  the  suit  shall  be  incompetent,  as  hereinbefore  pro- 
vided, to  testify  against  them,  then  the  assignor  or 
grantor  of  a  party  making  such  assignment  or  grant 
'  voluntarily  shall  be  deemed  a  party  adverse  to  the  ex- 
ecutor or  administrator,  heir,  or  devisee,  as  the  case 
may  be.'' 

Ryder's  competency  did  not  depend  upon  his  being  a 
party  to  the  issue  or  record,  but  upon  his  interest  in  the 
controversy.  We  think  he  came  within  the  spirit  if  not 
the  letter  of  the  statutes.  By  such  interest  is  meant  such 
an  interest  as  may  affect  him  pecuniarily.  The  mere 
fact  that  he  may  have  been  insolvent  at  the  time  of  the 
trial,  does  not  strip  him  of  his  interest.  An  insolvent 
may  become  solvent. 

We  think  it  was  manifestly  unfair  to  the  estate  to  per- 
mit Ryder  to  give  his  version  of  a  transaction  which  re- 
lieved him  of  any  responsibility  and  placed  it  upon  the 
estate  of  the  deceased.  If  this  practice  can  be  upheld,  it 
is  readily  conceivable  how  great  frauds  might  be  perpe- 
trated upon  the  estates  of  deceased  persons.  One  of  the 
makers  of  a  note  might  pay  it,  and,  by  collusion  with 
his  surviving  comaker,  charge  the  decedent  with  being 
the  principal,  and  use  the  other  survivor  to  prove  the 
relationship. 

To  hold  that  Ryder  was  a  competent  witness  would  be 
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to  make  plain  a  way  for  avoiding  tlie  statutes  and  defraud- 
ing estates. 

Judgment  reversed,  at  costs  of  appellee,  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial. 

Filed  Jan.  2, 1894. 


No.  1,094. 

I 

Tylbr  V,  Johnson  et  al. 

EsTOPPBL. — Mortgage  Deed.  —  Conveyance  by  Mortgagee. —  Action  by 
Mortgagor  for  Improvements  Made  at  Sequest. — Where  A.  conveyed 
land  to  B.  as  indemnity  for  a  debt  of  security,  by  a  deed  absolute 
upon  its  face,  though  in  fact  only  a  mortgage,  and  B.  conveys  the 
land  without  the  consent  of  A.,  by  such  conveyance  B.  will  be  held 
to  have  treated  the  deed  as  an  absolute  conveyance,  and  in  an  ac- 
tion by  A.  for  improvements  made  on  such  land  at  the  instance  and 
request  of  B.,  B.  will  be  estopped  from  asserting  that  the  deed  from 
A.  to  him  was  only  a  mortgage. 

From  the  Tippecanoe  Superior  Court. 

W.  P.  Rhodes  and  W.  L.  Rabourne,  for  appellant. 

E.  F.  McCabe,  for  appellees. 

Reinhard,  J. — George  C.  Tyler,  a  brother  of  the  ap- 
pellant, claims  to  have  made  certain  improvement^  on 
the  farm  of  the  latter,  and  at  his  instance  and  request. 
For  this  alleged  indebtedness  he  made  out  an  itemized 
account,  which  he  assigned  to  the  appellees  Miles  Starry 
and  William  L.  Hamilton,  and  to  one  George  Johnson, 
now  deceased.  The  assignees  instituted  this  action  on 
the  account,  in  the  Warren  Circuit  Court,  making  both 
the  appellant  and  George  B.  Tyler  defendants  thereto. 
Issues  were  joined  and  a  trial  was  had,  resulting  in  a 
judgment  in  favor  of  the  appellant,  the  defendant  below. 
On    appeal  to  this  court,  the  judgment  was  reversed. 
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Johnson  v.  Tyler,  1  Ind.  App.  387.  When  the^  cause 
came  back  to  thfe  docket  of  the. Warren  Circuit  Court  the 
pleadings  were  amended  so  as  to  conform  to  the  ruling 
of  the  Appellate  Court,  the  death  of  one  of  the  plaintiffs* 
was  suggested,  and  his  executors  were  substituted  in  his 
stead.  Thereupon  the  venue  of  the  cause  was  changed 
to  the  court  below,  where  there  was  a  trial  by  the  court 
and  a  finding  and  judgment  in  favor  of  the  appellees,  the 
plaintiffs  below.  The  case  comes  here  upon  a  single 
question,  viz,  the  sufficiency  of  the  evidence  to  sustain 
the  finding. 

There  was  evidence  tending  to  show  that  George  C. 
Tyler  made  the  improvements  in  suit  at  the  instance  and 
request  of  the  appellant.  It  is  contended,  however,  on 
the  part  of  the  appellant,  that  these  improvements  were 
made  upon  a  farm  which,  in  reality,  belonged  to  George 
C.  Tyler,  although  at  the  time  they  were  made,  he  (ap- 
pellant) held  the  legal  title  to  the  same.  The  theory  of 
the  appellant  is  that  the  farm  was  conveyed  to  him  by 
his  brother  simply  as  an  indemnity  for  a  debt  of  secur- 
ity, and  that  though  the  deed  was  absolute  in  form  upon 
its  face,  it  was  in  fact  only  a  mortgage. 

He  further  claims  that  he  and  his  brother  George 
made  a  rough  estimate  of  the  amount  paid  by  him  for 
George,  and  found  that  it  was  about  $500  more  than 
he  had  realized  out  of  the  rents  and  profits  of  the 
farm,  and  that  thereupon,  in  pursuance  of  an  agreement 
between  the  two  brothers,  appellant  conveyed  the  farm 
to  Robert  A.  Chandler  and  De  Witt  C.  Andrews,  the 
sons-in-law  of  George,  and  that  they  paid  him  said 
amount  of  $500  in  discharge  of  all  indebtedness  to  him 
of  said  George. 

The  evidence  strongly  tends  to  sustain  this  contention. 
On  the  other  hand,  there  is  some  testimony  tending  to 
prove  thfet  although  the  deed  from  George  to  appellant 
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was  only  a  mortgage,  yet  the  appellant  made  the  convey- 
ance of  the  farm  to  Chandler  and  Andrews  without  any 
agreement  or  consent  on  the  part  of  George  C.  Tyler. 
•  This  is  the  testimony  of  George. 

We  must  therefore  assume  that  the  court  was  fully 
warranted  in  its  conclusion  that  the  evidence  sufficiently 
proved  the  alienation  of  the  farm  by  the  appellant,  with- 
out the  permission  or  consent  of  George  C.  Tyler.  By 
conveying  the  land  without  such  consent,  under  the  cir- 
cumstances of  this  case,  the  appellant  treated  the  deed 
from  George  C.  Tyler  to  himself  as  an  absolute  convey- 
ance, and  he  was,  therefore,  precluded  from  asserting, 
afterwards,  that  it  was  only  a  mortgage.  Shubert  v. 
Stanley,  52  Ind.  46. 

Furthermore,  there  was  evidence  tending  to  show  that 
the  appellant  had  claimed  and  treated  the  land  as  his 
own  property. 

If  the  farm  was  the  property  of  the  appellant,  and  the 
improvements  were  made  at  his  instance  and  request,  as 
there  is  evidence  tending  to  prove,  the  appellant  should, 
in  equity  and  good  conscience,  be  required  to  pay  for 
such  improvements. 

There  is  no  available  error. 

Judgment  affirmed. 

Filed  Jan.  24, 1894. 
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No.  1,073. 

Minnich  v.  Darling  kt  al. 

Principal  and  Aqevt,— Contract,— Batification,  How  Pleaded.— Estop- 
pel.—Law  and  ^ac<.— Ratification,  as  the  term  is  applied  to  principal 
and  agent,  is  a  fact,  and  not  a  legal  conclusion,  and,  as  such,  may 
be  pleaded  in  general  terms ;  but  when  used  in  a  sense  akin  to  es- 
toppel, it  is  not  proper  to  plead  it  in  general  terms,  but  the  acts  con- 
stituting the  ratification  must  be  specially  pleaded. 

Same. — Contract. — Ratification,  Definition  of. — ^The  contract  ratified 
must  be  one  that  the  parties  might  have  lawfully  made  in  the  first 
instance,  and  the  person  who  acts  as  agent  must  purport  to  be  the 
agefit  of  the  principal,  and  the  contract  must  be  made  upon  the 
faith  and  credit  of  the  principal,  ratification  being  an  adoption  of 
that  which  was  done  for  and  in  the  name  of  another. 

Law  and  Fact. — Commingling  of. — Effect. — Special  Findings. — Con- 
clusions of  Law. — Appellate  Court  Practice. — Where  a  conclusion  of 
law  is  cast  among  the  finding  of  facts,  it  must  be  disregarded,  and 
can  not  be  used  to  help  out  the  conclusions  of  law  as  stated  by  the 
court ;  and  the  same  rule  applies  where  a  fact  is  stated  among  the 
conclusions  of  law.  The  appellate  tribunal  will  not  transpose  a  fact 
improperly  cast  among  the  conclusions  of  law,  and  vice  versa. 

Gavin,  J.,  and  Davis,  J.,  dissent. 

From  the  Elkhart  Circuit  Court. 

H.  C.  Dodge,  for  appellant. 

W.  L.  Stonex  and  E.  A.  Dausman,  for  appellees. 

LoTZ,  J. — It  aflSrmatively  appears  that  the  judgment 
rendered  by  the  trial  court  was  based  upon  the  first  para- 
graph of  the  appellee's  complaint.  It  is  the  ordinary 
action  to  recover  judgment  and  to  foreclose  a  material- 
man's lien  for  materials  furnished  to  the  owner  of  real 
estate  for  the  construction  of  a  dwelling  house  thereon. 

The  appellant  filed  an  answer  in  denial,  and  it  was 
agreed  of  record  that  all  defenses  might  be  given  under 
this  answer. 

The  court  made  a  special  finding  of  facts,  and  stated 
conclusions  of  law.    They  are  substantially  as  follows: 

**Pirst.  That,  on  the  18th  day  of  February,  A.  D.  1888, 
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the  defendant  made  a  contract  with  one  Louis  M.  Smalley 
to  erect  a  dwelling  house  upon  the  south  half  of  lot  num- 
ber twenty-eight,  of  the  town  of  Elkhart,  of  the  county 
of  Elkhart,  and  State  of  Indiana,  excepting  eighty  feet 
off  the  east  end  thereof,  of  which  said  real  estate  the  said 
defendant,  at  the  time  of  entering  into  said  contract  and 
continuously  from  thence  until  the  10th  day  of  Septem- 
ber, A.  D.  1888,  was  the  owner  in  fee-simple;  that  by 
the  terms  of  said  contract  the  said  Louis  M.  Smalley  was 
to  furnish  all  the  materials  and  perform  all  the  labor 
in  the  construction  of  the  said  dwelling  for  a  given  sum, 
and  that  changes  in  the  plans  and  specifications  might 
be  made  by  defendant,  to  be  charged  for  by  the  said 
Smalley,  and  that  the  said  contract  was  reduced  to  writ- 
ing and  executed  by  the  defendant  and  the  said  Smalley. 

** Second.  That  subsequent  to  the  execution  of  the  said 
contract,  and  during  the  month  of  March,  A.  D.  1888, 
the  said  Smalley  commenced  the  work  of  constructing 
the  dwelling  house,  as  per  his  written  contract,  and  fin- 
ished the  same  on  the  16th  day  of  August,  A.  D.  1888. 

*  Third.  That  during  the  entire  period  of  the  con- 
struction of  the  said  dwelling  house,  the  plaintiffs,  Staf- 
ford Maxon  and  Eber  Darling,  were  partners  trading 
under  the  firm  name  of  Maxon  &  Darling,  and  the  said 
firm  was  engaged  in  the  lumber  business. 

* 'Fourth.  That  about  the  fourth  day  of  April,  A.  D. 
1888,  the  said  contractor,  Louis  M.  Smalley,  commenced 
to  purchase  lumber  and  materials  of  plaintiffs,  to  be  used 
in  the  construction  of  the  said  dwelling,  directing  the 
plaintiffs  to  charge  the  same  to  the  defendant,  and  con- 
tinued so  to  purchase  such  materials  of  plaintiffs  and  to 
have  the  same  so  charged,  until  the  10th  day  of  August, 
A.  D.  1888,  during  which  period  he  purchased  all  the 
items  charged  in  the  plaintiff's  complaint  at  the  dates 
and  prices  therein  stated,  amounting  in  the  aggregate  to 
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$252.68,  all  of  which  was  so  used  in  said  dwelling,  and 
that  plaintiffs  did  charge  the  items,  as  the  same  were 
purchased,  to  the  said  defendant. 

''Fifth.  That  the  defendant  did  not  authorize  the  said 
Smalley  to  purchase  the  said  bill  of  lumber  and  material 
on  his  account,  and  did  not  know  that  the  same  were 
being  so  purchased,  until  some  time  in  the  month  of 
July,  A.  D.  1888,  at  which  time  he  inquired  of  the  plain- 
tiffs, at  their  place  of  business,  (in  substance)  whether 
Smalley  was  buying  lumber  of  them  for  his  house,  and 
in  reply  was  informed  that  he  was;  that  the  bill  was 
charged  direct  to  the  defendant;  the^  book  account  was  at 
said  time  shown  to  him  and  footed  up  in  his  presence, 
and  the  amount  stated  to  him;  that  he  made  no  objec- 
tion to  the  charge  being  made  to  him,  but  requested 
plaintiffs  to  make  out  an  itemized  statement  of  it  and 
present  it  to  him  the  next  time  he  came  in  from  his  run 
as  a  U.  S.  postal  clerk,  and  said  that  he  would  fix  it  up 
at  that  time,  and  that  subsequently  to  the  said  conversa- 
tion plaintiffs  sold  a  part  of  the  items  enumerated  in  their 
complaint,  and  plaintiffs  did  not  know  anything  about 
the  contract  between  defendant  and  Smalley,  until  all  the 
items  in  said  account  were  sold  and  charged,  as  aforesaid. 

''Sixth.  That  on  the  10th  day  of  September,  A.  D. 
1888,  and  within  sixty  days  of  the  date  of  the  last  items 
purchased  in  the  said  bill,  the  plaintiffs  filed  in  the 
proper  recorder's  oflSce  in  the  county  of  Elkhart,  and 
State  of  Indiana,  the  notice  of  mechanic's  lien,  as  set 
forth  in  the  complaint,  and  the  same  was  duly  recorded 
on  said  date  in  the  miscellaneous  record  of  the  said 
county,  in  book  4,  at  page  354;  that  the  said  notice  of 
lien  contains  and  describes  more  land  than  was  owned  at 
said  date  by  said  defendant;  the  word  eight,  in  the  ex- 
ception in  said  description,  should  have  been  eighty  to 
have  properly  described  his  said  land;  that  the  plat  in 
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which  said  lot  is  situate  is  the  plat  first  laid  out  for  the 
town  (now  city)  of  Elkhart,  but  is  not  designated  of  rec- 
ord as  the  'original  plat/  and  no  other  plat  is  so  desig- 
nated. 

* 'Seventh.  That  the  amount  now  due  plaintiffs,  in- 
cluding interest  on  the  account  so  purchased  by  Smalley 
and  so  charged  to  defendant,  is  $311.43. 

* 'Eighth.  That  a  reasonable  fee  for  plaintiff's  at- 
torneys in  the  prosecution  of  this  suit  is  $155.''   •   •  • 

And,  as  conclusions  of  law  upon  the  facts^  the  court 
finds: 

''First.  That  by  his  acts  in  the  month  of  July,  1888, 
as  set. forth  in  No.  5,  of  the  finding  of  the  facts,  the  de- 
fendant ratified  the  acts  of  Smalley,  and  became  bound 
for  all  the  goods  previously  bought  and  for  such  goods 
as  Smalley  subsequently  purchased  in  his  name  for  the 
purposes  of  the  completion  of  the  defendant's  said  dwell- 
ing, and  defendant  is  liable  for  the  entire  bill. 

"Second.  That  the  notice  of  lien  is  sufficiently  definite 
to  hold  defendant's  lot,  as  described  in  plaintiff's  com- 
plaint." 

The  appellant  excepted  to  the  conclusions  of  law  and 
moved  for  a  judgment  in  his  favor  on  the  findings.  This 
motion  was  overruled,  and  the  court  rendered  judgment 
in  favor  of  the  appellees,  and  decreed  a  foreclosure  of  the 
lien.  The  appellant  then  filed  a  motion  for  a  new  trial; 
this  motion  was  also  overruled.  Each  of  these  decisions 
of  the  trial  court  is  assigned  as  error  in  this  court. 

The  office  of  a  special  finding  or  verdict  is  to  deter- 
mine the  facts  which  give  rise  to  legal  conclusions  em- 
braced within  the  issues  formed  by  the  pleadings  of  the 
parties.  Such  facts  are  the  source  and  cause  of  the  law. 
They  are  the  result  or  effect  of  the  evidence,  and  are 
sometimes  denominated  the  inferential  or  ultimate  facts. 
The  purpose  of  a  judicial  inquiry  is  to  ascertain  the  facts 
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upon  which  the  law  depends.  Every  ultimate  fact  is  in- 
timately related  to  many  other  facts.  These  attendant 
facts,  not  being  of  controlling  legal  importance,  are  de- 
nominated the  evidentiary  or  subsidiary  facts.  The 
special  findings,  generally  speaking,  should  be  limited 
exclusively  to  the  ultimate  facts  proved  by  the  evidence. 
Ordinarily  no  evidence,  no  evidentiary  facts,  no  conclu- 
sions of  law,  have  any  proper  place  in  the  special  find- 
ings, and,  if  so  found,  must  be  disregarded  in  stating 
the  legal  conclusions. 

The  appellees'  complaint  alleges,  that  the  appellant 
purchased  materials  of  them  for  the  construction  of  a 
dwelling  house;  that  said  materials  were  so  used;  that 
they  gave  notice  of  their  intention  to  hold  a  lien  thereon; 
that  the  value  of  said  materials  is  a  given  amount,  and 
that  same  is  due  and  unpaid. 

To  entitle  them  to  the  relief  prayed  for,  it  was  neces- 
sary that  they  should  prove,  and  that  the  court  should 
find,  that  there  was  a  contract  for  the  purchase  of  the 
material  between  them  and  the  appellant,  the  value  of 
the  materials,  and  the  amount  due  and  unpaid.  Such 
facts  would  entitle  the  appellees  to  a  personal  judgment. 
To  entitle  them  to  the  enforcement  of  a  lien,  it  was  nec- 
essary to  prove,  and  for  the  court  to  find,  that  the  ma- 
terials were  furnished  for,  and  used  in,  the  construction 
of  the  house,  and  the  giving  of  the  notice  of  intention  to 
hold  a  lien.  If  these  facts  are  all  found,  they  are  suf- 
ficient to  support  the  judgment  rendered  in  favor  of  the 
appellees.  But  it  is  not  expressly  found  therein  that  any 
contract  of  purchase  was  ever  made  between  them.  If 
it  be  conceded  that  under  the  agreement  that  all  defenses 
might  have  been  given  under  the  answer  of  general  de- 
nial, and  that  all  affirmative  matter  in  reply  might  be 
given  without  specially  pleading  the  same,  the  inquiry 
arises  as  to  the  effect  of  sul)division  No.  5  of  the  special 
findings  as  to  establishing  a  contract. 
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He  who  ratifies  and  adopts  a  contract  made  in  his 
name,  although  without  his  knowledge  or  authority,  will 
be  bound  by  it  through  all  of  its  legitimate  consequences 
the  same  as  if  he  had  authorized  it  in  the  first  instance. 
The  methods  by  which  a  contract  may  be  ratified  are  as 
numerous  and  various  as  the  methods  by  which  a  con- 
tract may  be  made  without  the  intervention  of  an  agent. 
There  are  certain  well  defined  rules  that  govern  ratifica- 
tion. The  contract  ratified  must  be  one  that  the  parties 
might  have  lawfully  made  in  the  first  instance.  The 
person  who  acts  as  agent  must  purport  to  be  the  agent  of 
the  principal,  and  the  contract  must  be  made  upon  the 
faith  and  credit  of  the  principal.  Ratification  means 
adoption  of  that  which  was  done  for  and  in  the  name  of 
another;  hence,  the  contract,  at  its  inception,  must  pur- 
port to  be  the  contract  of  the  principal.  It  is  not  saf- 
ficient  to  constitute  ratification  that  the  contract  may 
have  enured  to  the  benefit  of  a  person  sought  to  be 
charged  as  principal.  Some  confusion  has  arisen  as  to 
the  use  of  the  word  ratified,  and  as  to  whether  ratifica- 
tion is  a  fact  or  a  conclusion  of  law  arising  from  the 
facts. 

The  terms  ''adopted''  and  "ratified"  are  properly  ap- 
plied only  to  contracts  made  by  a  party  assuming  to  act 
for  another.  EUison  v.  Jackson,  etc.,  Co,,  12  Cal.  542, 
19  Cent.  L.  J.  482;  Clough  v.  Clough,  73  Me.  487. 

These  terms  are  frequently  used  in  reference  to  the 
confirmation  or  renewal  of  contracts  of  infants  and  of 
persons  of  unsound  mind,  but  not  properly  in  its  tech- 
nical sense.  Renewal  is  the  proper  designation  of  the 
conduct  of  a  party  under  such  circu instances.  It  is  not 
a  correct  expression  to  say  that  a  person  adopts  or  rati- 
fies his  own  act.  That  which  is  his  own  is  already  so, 
and  needs  no  adoption.     The  terms  ratified  and  adopt,  of 
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themselves,  imply  that  some  other  person  has  acted  other 
than  the  person  who  ratifies  or  adopts. 

In  its  technical  sense,  ratification  is  itself  a  fact,  and 
not  a  conclusion  of  law  to  be  drawn  from  other  facts  or 
circumstances.     Carter  v.  Pomeroy,  30  Ind.  438  (441). 

The  acts,  words,  and  silence  of  the  principal  are  some- 
times spoken  of  as  in  themselves  constituting  a  ratifica- 
tion, but  this  is  not  strictly  accurate.  They  are  rather 
the  evidence  of  a  ratification  than  the  ratification  itself. 
Mecham  Agency,  section  146. 

Ratification,  in  its  technical  sense,  may  be  pleaded  in 
general  terms,  because  it  is  a  fact.  Voiles  v.  Beard)  58 
Ind.  510. 

But  when  it  is  used  in  a  sense  akin  to  estoppel,  it  is  not 
proper  to  plead  it  in  general  terms,  but  the  acts  done 
constituting  it  must  be  specially  pleaded,  and  if  it  merely 
state  legal  conclusions,  the  pleading  will  be  bad  on  de- 
murrer. Copenrath  v.  Kienby,  83  Ind.  18;  Reinakopfy. 
Rogge,  37  Ind.  207. 

Ratification,  as  the  term  is  applied  to  principal  and 
agent,  being  a  fact  and  not  a  legal  conclusion,  the  special 
findings,  in  order  to  support  the  judgment,  must  find 
that  a  contract  was  entered  into  between  the  appellant 
and  appellees,  either  directly  or  by  a  subsequent  ratifica- 
tion. This  the  findings  do  not  do.  The  facts  stated  in 
subdivision  No.  5  are  evidentiary  and  not  ultimate  facts. 
Haggerty  v.  Juday,  58  Ind.  154  (158). 

Such  facts  are  no  more  to  be  regarded  in  drawing  the 
legal  conclusions  than  the  evidence  itself.  When  the 
special  findings  and  the  conclusions  of  law  are  considered 
as  an  entirety,  it  is  apparent  that  the  court  conceived 
the  idea  that  ratification  was  not  a  question  of  fact,  but 
a  legal  conclusion,  and  so  placed  it  among  the  legal  con- 
clusions. Can  this  court  transpose  a  fact  improperly 
Vol.  8—35 
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cast  among  the  conclusions  of  law  and  place  it  among 
the  finding  of  facts  and  then  pronounce  the  proper  judg- 
ment upon  the  facts?  The  rule  is  firmly  settled  that  if 
a  conclusion  of  law  be  cast  among  the  facts  it  must 
be  disregarded.  It  can  not  be  used  to  help  out  the  con- 
clusions of  law,  as  stated  by  the  court.  The  reason  for 
a  rule  is  equally  as  strong  that  a  fact  improperly  cast 
among  the  conclusions  of  law  can  not  be  considered  as  a 
fact  to  supply  any  defect  in  the  special  findings.  The 
finding  of  a  fact  as  a  matter  of  law  is  not  equivalent  to 
finding  the  fact  as  a  fact.  Kealing  v.  Vansickley  74  Ind. 
529  (536). 

When  matters  of  fact  are  stated  as  conclusions  of  law, 
they  are  altogether  out  of  place,  and  can  exert  no  in- 
fluence upon  the  case.  Smith,  Admr.,  v.  Goodwin,  80 
Ind.  300  (303). 

This  is  not  an  open  question  in  this  State.  Braden, 
Adrar,,  v.  Lemmon,  127  Ind.  9  (14);  Jarvis  v.  Bantay  83 
Ind.  528. 

There  is  good  reason  for  the  rule  here  announced,  for 
a  fact  is  one  thing  and  the  law  is  another.  If  the  court 
improperly  conceive  a  conclusion  of  law  to  be  a  matter 
of  fact,  it  is  apparent  that  it  proceeds  upon  an  improper 
basis,  and  likewise  if  it  conceive  a  matter  of  fact  to  be  a 
conclusion  of  law.  A  court  can  not  proceed  intelligently 
in  the  determination  of  the  rights  of  parties  litigant,  un- 
less it  keep  in  mind  the  distinction  between  law  and  fact. 
There  is  no  finding  of  fact  that  the  appellant  ever  pur- 
chased any  material  of  the  appellees.  .  The  findings  are 
not  sufficient  to  support  the  judgment. 

As  said  by  Berkshire,  J.,  in  Kehr  v.  Hall,  117  Ind. 
405  (409):  ''Every  fact  must  be  found  and  stated  in 
the  special  finding  necessary  to  the  plaintiff's  recovery^ 
or  the  judgment  must  be  for  the  defendant.'* 

Facts  not  found  are  presumed,  as  against  the  party  who 
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has  the  burden  of  proof,  not  to  exist.  Stix  v.  Sadler y 
109  Ind.  254. 

We  think  the  court  erred  in  its  conclusions  of  law. 
To  prevent  injustice,  the  judgment  is  reversed,  at  the 
costs  of  appellees,  with  instructions  to  grant  a  new  trial 
to  appellees  if  asked.  Buchanan  v.  Milligan,  108  Ind. 
433. 

Ross,  J.,  concurs  in  the  result. 

Gavin,  J.,  and  Davis,  J.,  dissent. 

Filed  Jan.  10,  1894. 


No.  1,091. 
*Maybin  V,  Webster. 

Assignment  op  Errors.— Cause  for  New  Trial, — How  Assigned. — A 
decision  of  the  trial  coart,  which  properly  constitutes  a  cause  for 
new  trial,  can  not  be  independently  assigned  as  error  on  appeal, 
among  which  causes  is  a  ruling  on  a  motion  to  suppress  a  deposition. 

EviDBNCS. — Declarations. — Marriage,  Breach  of  Contract. — ^In  an  ac- 
tion for  breach  of  marriage  contract,  a  person  who  visited  plaintiff 
when  she  was  in  a  state  of  nervous  prostration,  is  competent  to 
testify  to  certain  statements  made  to  witness,  which  the  witness,  at 
plaintiff's  request,  communicated  to  defendant. 

Same. — Motion  to  Strike  Out. — Hearsay. — Cross- EoMmination. — It  is  not 
error  to  overrule  a  motion  to  strike  out  evidence,  on  the  ground  that 
on  cross-examination  it  was  made  to  appear  that  the  witness  did 
not  have  a  positive  and  distinct  recollection  as  to  some  of  the  mat- 
ters testified  to  by  him  on  examination  in  chief,  and  that  answers 
made  by  him  in  chief  may  have  been  based,  in  part,  on  hearsay. 

Marriage  Contract. — Breach  of. — Matters  in  Mitigation. — Set-Off. — 
Counterclaim. — Interrogatories  to  Jury. — Matters  in  mitigation,  in 
actions  for  breach  of  marriage  contract,  can  not  be  considered  as  a 
set-off  or  counterclaim,  and  the  jury,  in  answer  to  an  interrogatory, 
need  not  state  the  amount  allowed  in  mitigation,  but  should  only 
state  what  matters  were  so  allowed. 

Misconduct  of  Counsel. — Argument  to  Jury. — Exception j  How  Saved. 
— If  counsel,  in  argument  to  the  jury,  is  guilty  of  misconduct  in 

•  SpeUed  Mabln ,  in  129  Ind  .430. 
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making  statements  of  a  prejudicial  character,  not  warranted  by  the 
evidence,  and,  on  objection  thereto  being  made,  the  coart  then  and 
there  instructs  the  jury  to  disregard  such  statements,  the  injured 
party,  if  he  is  not  satisfied  with  such  redress,  should  make  his  dis- 
satisfaction known  by  calling  the  attention  of  the  court  to  such  ac- 
tion as,  in  his  judgment,  ought  to  be  taken  to  remedy  the  wrong, 
and  if  such  redress  is  refused,  the  party  may  except  thereto  and 
save  the  question  for  appellate  tribunal. 
Opinion  on  petition  for  rehearing  by  Davis,  C.  J. 

From  the  Switzerland  Circuit  Court. 

O.  E.  Dovmey  and  /.  K,  Thompson,  for  appellant. 
G.  M.  Roberts,  C.  W.  Stapp,  F.  M.  GriffUK  H.  D,  Mc- 
Mvllen,  H.  R.  McMullen  and  W.  R.  Johnston,  for  apoellee. 

Davis,  J. — On  the  first  trial  of  this  case,  in  the  Dear- 
born Circuit  Court,  appellee  recovered  judgment  for  six 
thousand  dollars,  which,  on  appeal  to  the  Supreme  Court, 
was  reversed.  Mahin  v.  Webster,  129  Ind.  430.  The 
venue  of  the  cause  was  then  changed  to  the  Switzerland 
Circuit  Court,  and  resulted  in  judgment  in  favor  of  ap- 
pellee for  three  thousand  dollars. 

The  errors  assigned  by  appellant  in  this  court  are:  - 

''1st.  Because  said  Switzerland  Circuit  Court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial  of  said 
cause. 

"2d.  Because  said  court  erred  in  overruling  the  mo- 
tion of  the  appellant  to  suppress  parts  of  the  deposition 
of  Persis  C.  Chapin,  taken  on  behalf  of  the  appellee,  read 
in  evidence  on  the  trial  of  said  cause.'* 

The  ruling  of  the  court  on  a  motion  to  suppress  a  de- 
position is  cause  for  a  new  trial.  Jeifersonville,  etc.,  R. 
R.  Co,  V.  Riley,  39  Ind.  568. 

It  is  well  settled  that  rulings  which  properly  constitute 
a  cause  for  a  new  trial  can  not  be  independently  assigned 
as  error  in  this  court.  Elliott's  App.  Proced.,  sections 
347,  351 
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The  second  error  assigned  in  this  case  presents  no 
question  for  our  consideration. 

The  first  question  discussed  by  counsel  for  appellant 
relates  to  the  admission  of  the  testimony  of  Mrs.  McCon- 
nel,  a  witness  on  behalf  of  appellee.  This  witness,  over 
objection  of  appellant,  testified  that  on  one  occasion  she 
called  to  see  appellee  when  she  was  suffering  from 
nervous  prostration,  and  that  appellee  then  communi- 
cated to  her  certain  statements  which  the  witness,  at  her 
request,  communicated  to  appellant.  The  questions 
asked  were  proper.  The  evidence  sought  to  be  elicited 
was  pertinents  The  answers  of  the  witnesses  may,  in 
some  respects,  have  been  more  comprehensive  than  the 
questions,  but  as  the  motion  made  by  counsel  for  appel- 
lant to  strike  out  parts  of  her  testimony  was  sustained, 
appellant  is  in  no  position  to  complain. 

The  next  question  relates  to  the  ruling  of  the  court 
in  refusing  to  strike  out  parts  of  the  deposition  of 
Persis  Chapin.  The  fact  that,  on  cross-examination,  it 
was  made  to  appear  that  the  witness  did  not  have  a 
positive  and  distinct  personal  recollection  as  to  some  of 
the  matters  testified  to  by  him  in  chief,  and  that  the  an- 
swers so  made  to  questions  propounded  to  him  in  chief 
may  have  been  based,  in  part  at  least,  on  hearsay,  did 
not  constitute  a  sufficient  reason  for  striking  out  his  an- 
swers to  such  questions.  The  credibility  of  the  witness, 
and  the  weight  of  his  evidence  as  analyzed  and  dissected 
by  the  cross-examination,  were  proper  questions  for  the 
consideration  of  the  jury.  There  was  no  error  in  this 
ruling. 

Complaint  is  also  made  of  instructions  given  and  re- 
fused, but  the  objections  urged  are  general  rather  than 
specific.  We  have,  however,  carefully  read  all  the  in- 
structions asked,  given,  modified,  or  refused,  in  the  light 
of  the  argument  of  counsel  in  relation  thereta     The  in- 
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structions  are  numerous  and  lengthy,  and  we  can  not 
undertake  to  set  them  out  in  this  opinion.  When  con- 
sidered together,  as  an  entirety,  the  instructions  given 
fully  and  correctly  state  the  law  applicable  to  the  case. 
So  far  as  we  have  been  able  to  see,  each  of  the  instruc- 
tions, standing  alone,  accurately  states  the  law  on  the 
question  to  which  such  instruction  refers.  As  the  in- 
structions impress  us,  appellant  has  not  in  any  respect 
been  prejudiced  thereby.  The  attention  of  the  jury  was 
explicitly  directed  to  the  matters  which  it  was  proper  for 
them  to  consider  in  mitigation  of  damages.  There  was 
no  error  in  either  the  giving  or  refusing  of  instructions. 

A  number  of  interrogatories  which,  on  examination, 
we  find  were  in  all  respects  proper  in  both  substance 
and  form,  were  submitted  to  the  jury  by  the  court  at  the 
request  of  the  respective  parties.  The  answers  returned 
thereto  seem  to  have  been  responsive,  full,  and  clear. 
The  appellant  tendered  one  interrogatory  in  answer  to 
which  the  jury  were  asked  to  state  the  amount  allowed 
by  them  in  mitigation  of  damages  for  the  alleged  breach 
of  contract,  on  account  of  the  fact  that  he  was  afflicted 
with  epilepsy.  The  court  struck  out  and  refused  to  sub- 
mit so  much  thereof  as  sought  to  have  the  jury  fix  the 
amount  they  so  considered  in  mitigation.  The  jury  an- 
swered that  such  affliction  was  considered  by  them  in 
mitigation  in  determining  the  amount  of  the  verdict. 
This  was  all  that  was  required  on  that  branch  of  the  case. 
Matters  in  mitigation  in  this  class  of  cases  can  not  be 
considered  as  a  set-off  or  counterclaim. 

The  next  question  urged  by  counsel  for  appellant  is 
based  on  the  alleged  misconduct  of  one  of  the  attorneys 
for  appellee  in  his  argument  to  the  jury,  which  is  set  out 
in  the  bill  of  exceptions  as  follows: 

''George  M.  Roberts,  Esq.,  was  addressing  the  jury  on 
behalf  of  the  plaintiff,  when   said  attorney,  so  acting. 


NOVEMBER  TERM,  1893.  551 

Maybin  v.  Webster. 

made  the  following  statement  in  argument  to  the  jury, 
to  wit:  'On  rebuttal,  we  asked  Mrs.  Isdell  to  state 
whether  her  sister,  Mary  C.  Webster,  had  a  watch  and 
bracelets  in  1879,  when  she  went  to  live  with  her.  They 
objected  to  that;  they  were  afraid  to  have  her  answer 
that  question;  they  knew  she  would  say  her  sister  had 
the  watch  and  bracelets  in  1879,  and  that  she  did  not 
get  them  afterwards. '  To  which  the  defendant  then  and 
there  objected  and  excepted,  and  said  counsel  did  not 
withdraw  the  statement,  and  thereupon,  after  objectiorr. 
made  by  counsel  for  the  defendant,  the  court  stated  as- 
follows,  to  wit:  'Gentlemen  of  the  jury — ^The  statement- 
made  by  counsel  in  reference  to  what  other  counsel  may^ 
have  known,  and  what  the  witness  may  have  sworn  to,  if 
permitted  to  testify,  is  not  proper  matter  for  you  to  con- 
sider, and  is  ordered  stricken  out  by  the  court.'  And 
still  counsel  for  the  plaintiff  did  not  in  any  manner  with- 
draw said  statement.  And  the  defendant  then  and  there, 
at  the  proper  time,  and  properly  still  objected  and  ex- 
cepted to  said  statement  of  counsel,  and  the  counsel  pro- 
ceeded with  his  argument  of  the  cause." 

We  have  quoted  in  full  all  that  appears  in  the  bill  of 
exceptions  on  this  subject.  When  the  alleged  improper 
statement  was  made,  counsel  for  appellant  objected  and 
excepted  thereto,  and  thereupon  the  court  clearly  and 
unequivocably  instructed  the  jury  to  not  consider  such 
statement.  Counsel  for  appellant  then  renewed  the  ob- 
jection and  exception  to  the  statement,  but  did  not  move 
the  court  to  set  aside  the  jury  or  take  any  other  steps. 

The  rule  applicable  to  the  question  here  presented  is,  in 
our  opinion,  correctly  stated  by  Judge  Coffey  in  Grubb 
v.  State,  117  Ind.  277  (283):  ''Where  counsel  is  guilty 
of  misconduct,  and  the  opposing  party,  at  the  time,  ob- 
jects, and  the  court,  upon  being  asked  to  do  so,  neglects 
or  refuses  to  take  action  in  the  matter,  or  to  repair  the 
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injury  to  the  satisfaction  of  the  injured  party,  he  can  ex- 
cept and  bring  the  question  to  this  court.  But,  in  such 
cases,  if  the  court  does  all  in  its  power  to  relieve  the  party 
injured  from  the  consequences  of  such  misconduct,  there 
is  no  action  of  the  court  to  which  an  exception  can  be 
taken,  and  consequently  nothing  to,  be  reviewed  in  thia 
court.  In  such  cases,  if  the  injured  party  thinks  that 
the  injury  is  of  such  a  character  that  it  can  not  be  re- 
paired by  any  action  of  the  court,  he  should  move  to  set 
aside  the  jury,  or  take  such  other  steps  as  he  may  think 
will  secure  to  him  a  fair  and  impartial  trial.  If  he  fails 
to  do  this,  and  permits  the  case  to  proceed  to  final  de- 
termination, he  must  be  deemed  to  have  waived  all  ques- 
tions arising' out  of  such  misconduct.  Coleman  v.  State, 
111  Ind.  563;  Henning  v.  State,  106  Ind.  386.  In  this 
case,  as  the  court  did  all  that  could  be  done,  and,  indeed, 
all  it  was  asked  by  appellant  to  do,  it  must  be  considered 
by  this  court  that  all  error  on  account  of  the  miscon- 
duct of  counsel  for  the  State  has  been  waived/' 

Without  entering  upon  or  deciding  the  question  as  to 
the  character  and  effect  of  the  statement  which  consti- 
tutes the  alleged  misconduct  of  counsel  in  this  case,  it 
will  sufl&ce  to  say  that,  in  any  event,  on  the  authority 
cited,  such  statement  can  not  be  regarded  as  reversible 
error. 

See,  also,  Lidianapolis  Journal  Newspaper  Co,  v.  Pugh, 
6  Ind  App.  510,  34  N.  E.  Rep.  991,  and  authorities  there 
cited. 

There  is  no  error  in  the  record,  which  would  justify  the 
reversal  of  the  judgment  of  the  court  below. 

Judgment  affirmed. 

Filed  Nov.  2,  1893. 
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On  Petition  for  a  Rehuabinq. 

Davis,  C.  J. — One  of  the  grounds  on  which  the  pe- 
tition for  a  rehearing  is  urged,  is  that  the  rule  enunciated 
in  Grubbs  v.  State,  supra,  and  followed  by  us  in  the 
original  opinion,  in  relation  to  the  misconduct  of  counsel 
for  appellee,  in  his  argument  to  the  jury,  *4s  not  well 
founded,  either  from  a  legal  or  common  sense  point  of 
view.'' 

We  think  counsel  are  in  error.  That  decision,  iu  our 
opinion,  is  not  only  good  law,  but  is  also  sound  common 
sense. 

Counsel  contend  that  ''When  a  pernicious  statement,- 
such  as  the  one  under  discussion,  is  lodged  in  the  minds 
of  jurors,  and  hammered  in,  as  in  this  case,  with  all  the 
force  at  the  command  of  able  counsel,  it  is  as  utterly  im- 
possible for  a  court  to  remove  it  by  instructions  as  is  the 
proverbial  tale  of  the  camel  and  the  needle's  eye,  and  for 
a  court  to  instruct  a  jury  to  disregard  such  a  statement, 
is  to  set  a  task  beyond  the  powers  of  ordinary  jurors." 

Counsel  underestimate  the  intelligence  and  impartial- 
ity of  the  average  jury.  The  presumption  is  that  the 
jury  understood  and  obeyed  the  instruction  of  the  court. 

Reasoning  on  the  line  indicated,  counsel  for  appellant 
insist  that  on  account  of  such  misconduct  of  the  prevail- 
ing party,  a  new  trial  should  have  been  granted.  In 
other  words,  as  we  understand  the  argument  of  counsel, 
the  only  redress  for  such  misconduct  is  to  grant  a  new 
trial  to  the  unsuccessful  party. 

As  applied  to  this  case,  we  are  of  the  opinion  that  the 
better  and  wiser  rule  is  stated  in  the  opinion  cited.  Or- 
dinarily, if  counsel,  in  argument,  is  guilty  of  miscon- 
duct in  making  statements  of  a  prejudicial  character  not 
warranted  by  the  evidence,  and,  on  objection  thereto  be- 
ing made,  the  court  then  and  there  instructs  and  directs 
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the  jury  to  disregard  such  statements,  if  the  injured  party 
is  not  satisfied  with  such  redress,  he  should  make  bi& 
dissatisfaction  known  by  calling  the  attention  of  the 
court  to  such  action  as  in  his  judgment  ought  to  be  taken 
to  remedy  the  wrong.  Such  misconduct  on  the  part  of 
counsel,  in  argument,  should  not  be  indulged,  but  the 
practical  result  of  the  rule  for  which  counsel  contend 
would  be  that  in  every  case  where  counsel  should  be 
guilty  of  such  misconduct  a  new  trial  could  be  demanded 
ae  a  matter  of  right.  The  cure,  we  fear,  under  such 
rule,  would  be  more  devastating  than  the  disease.  Not- 
withstanding it  is  the  duty  of  the  trial  court  to  see  that 
counsel  in  argument  keep  within  proper  bounds,  without 
objection  or  action  of  the  parties,  yet,  if  the  court,  through 
oversight  or  otherwise,  fails,  on  his  own  motion,  to  dis- 
charge this  duty,  the  party  who  is  injured  by  such  mis- 
conduct should  not  be  allowed  to  remain  silent  until  the 
verdict  is  returned,  and  then,  if  adverse  to  him,  be 
awarded  a  new  trial  solely  on  the  ground  of  such  mis- 
conduct. 

If  we  are  right  in  this  position,  then  it  follows  that 
when  objection  is  made  at  the  time  to  such  improper 
argument,  and  the  court,  in  response  to  such  objection, 
instructs  the  jury  to  disregard  the  same,  it  is  incumbent 
on  the  aggrieved  party,  if  he  desires  different  or  greater 
satisfaction,  to  call  attention  of  the  court  to  the  relief  to 
which  he  thinks  he  is  entitled,  and  if  such  redress  is  re- 
fused, he  can  then  bring  the  question  to  the  Appellate 
Court  for  review,  but,  in  this  case,  it  occurs  to  us  that 
the  court  did  all  that  it  was  necessary  to  do,  under  any 
view  of  the  question,  to  redress  the  wrong  of  which  com- 
plaint is  made.  When  the  court  instructed  the  jury  to 
disregard  the  statement  of  counsel,  no  just  cause,  as  it 
appears  to  us,  existed  for  further  complaint  on  the  part 
of  appellant. 
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It  is  earnestly  insisted  that  the  damages  assessed  are 
excessive.  The  basis  of  the  argument  in  support  of  this 
proposition  is  that  appellant  is  sixty-four  years  of  age, 
and  that  he  is  an  epileptic,  that  the  disease  is  most  ag- 
gravated, both  in  duration  and  intensity,  making  life 
most  dreary  and  fruitless  to  him,  and  a  source  of  the 
greatest  solicitude  and  care  to  others,  and  is  in  such  condi- 
tion that  marriage  would  probably  aggravate  the  disease 
and  shorten  his  life,  and  that  appellee,'  who  is  fifty  years 
of  age,  is  not  entitled  to  three  thousand  dollars  for  ap- 
pellant's breach  of  the  contract  to  marry  her. 

The  evidence  tends  to  prove  that  the  parties  had  been 
engaged,  by  continuing  agreements,  renewed  from  time 
to  time  for  eight  years  or  more  prior  to  the  commence- 
ment of  the  suit,  and  that  shortly  before  the  complaint 
was  filed  appellant  refused  to  consummate  the  marriage 
and  repudiated  the  contract,  and  that  appellant,  as  as- 
serted by  counsel  for  appellee,  in  their  brief,  and  not 
controverted,  was  worth  twenty-five  thousand  dollars. 

When  the  facts  and  circumstances  in  this  case  are 
given  the  construction  most  favorable  to  appellant, 
the  court  can  not  say  that  the  verdict  of  the  jury  is  ex- 
cessive. On  the  contrary,  if  appellee's  theory  of  the 
case,  as  disclosed  by  her  testimony,  is  correct,  and,  on 
this  appeal,  she  is  entitled  to  have  it  so  considered,  so 
far  at  least  as  this  question  is  concerned,  the  amount  of 
the  recovery  does  not,  in  our  judgment,  evince,  as  con- 
tended by  counsel,  that  there  was  the  want  of  a  just  and 
full  consideration  by  the  jury  of  all  things  which  they 
should  have  taken  into  account  in  making  the  assess- 
ment of  damages. 

The  petition  for  rehearing  is  overruled. 

Filed  Jan.  31, 1894. 
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No.  1,076. 

The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Jacobs. 

Poor  Person. — Bight  to  Prosecute  as, — Nonresident. — ^The  statute  giv- 
ing to  certain  persons  the  right  to  prosecute  or  defend  as  a  poor  per- 
son, applies  to  nonresidents  as  well  as  to  residents,  and  in  the  event 
such  person  is  a  nonresident,  he  can  not  be  required  to  give  bond 
for  costs,  even  though  he  might  have  brought  his  action  in  his  own 
State. 

From  the  Clark  Circuit  Court. 

S.  Sianaifer,  for  appellant. 

J.  H.  Smith  and  J.  K,  Marshy  for  appellee. 

LoTZ,  J. — ^The  appellee  brought  this  action  to  recover 
damages  for  personal  injuries  sustained  by  her  through 
the  alleged  negligent  conduct  of  the  appellant. 

In  the  court  below,  the  appellant  filed  an  affidavit 
showing  that  the  appellee  was  a  nonresident  of  the  State 
of  Indiana,  and  moved  that  she  be  required  to  give  se- 
curity for  the  costs  of  the  action.  This  motion  was  sus- 
tained, and  the  appellee  was  ordered  to  file  a  cost  bond 
within  a  fixed  time.  The  appellee  then  filed  and  pre- 
sented to  the  court  her  affidavit  showing  that  she  was  a 
poor  person  and  had  not  sufficient  means  to  prosecute 
her  action,  being;  wholly  without  money  or  property  of 
any  kind  whatever.  On  this  showing,  she  moved  that 
she  be  permitted  to  prosecute  her  action  as  a  poor  per- 
son. 

The  appellant  filed  a  counter-affidavit,  from  which  it 
appears  that  the  appellee  was  a  resident  of  the  city  of 
Louisville,  in  the  State  of  Kentucky,  and  that  appel- 
lant's railroad  extends  to  and  into  said  city,  and  that  its 
principal  office  and  officers  are  located  there;  that  appel- 
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lee  could  sue  in  the  courts  of  the  State  of  Kentucky  and 
obtain  jurisdiction  over  the  appellant  therein. 

The  court  sustained  appellee's  motion,  and  ordered 
that  she  be  permitted  to  prosecute  her  suit  as  a  poor  per- 
son, without  bond  for  costs,  and  appointed  an  attorney 
to  assist  her  in  said  suit;  and  further  ordered  that  the 
attorney  serve  without  compensation  from  the  county. 
This  order  and  decision  of  the  court  is  one  of  the  errors 
assigned  in  this  court. 

The  identical  question  here  presented  has  not,  to  our 
knowledge,  ever  been  decided  in  this  State.  The  courts 
of  this  State  are  open  equally  to  all  residents  of  the  State, 
with,  perhaps,  the  bare  exception  of  infants  or  persons 
under  certain  legal  disabilities. 

In  the  case  of  infants  it  is  provided  that  before  any 
process  shall  issue  some  responsible  person  shall  consent 
in  writing  to  appear  as  next  friend,  and  such  next  friend 
shall  be  responsible  for  costs.     Section  256,  R.  S.  1881. 

The  purpose  of  this  statute,  possibly,  is  to  protect  the 
estate  of  the  person  under  disability  rather  than  to  se- 
cure the  payment  of  the  costs  to  the  oflBcers  and  person 
entitled  to  them. 

Section  260,  R.  S.  1881,  is  as  follows:  ''Any  poor 
person,  not  having  suflScient  means  to  prosecute  or  defend 
an  action,  may  apply  to  the  court  in  which  the  action  is 
intended  to  be  brought,  or  is  pending,  for  leave  to  prose- 
cute or  defend  as  a  poor  person.  The  court,  if  satisfied 
that  such  person  has  not  suflBcient  means  to  prosecute  or 
defend  the  action,  shall  admit  the  applicant  to  prosecute 
or  defend  as  a  poor  person,  and  shall  assign  him  an  at- 
torney to  defend  or  prosecute  the  cause,  and  all  other  of- 
ficers requisite  for  the  prosecution  or  defense,  who  shall 
do  their  duty  therein  without  taking  any  fee  or  reward 
therefor  from  such  poor  person." 

It  is  apparent  from  the  reading  of  this  section,  that  the 
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courts  are  equally  open  to  the  rich  and  the  poor.  If  a 
person  be  too  poor  to  employ  counsel  to  prepare  and 
bring  his  action  he  may,  nevertheless,  appear  in  court 
and  have  counsel  assigned  him  for  that  purpose,  or  hav- 
ing instituted  his  action  or  being  made  a  defendant,  he 
may  have  counsel  assigned  him  to  further  prosecute  or 
defend.  Whatever  is  done  for  such  a  person  under  such 
circumstances  is  a  clear  gratuity,  a  charitable  act. 

By  section  589,  R.  S.  1881,  it  is  provided  that  "Plain- 
tiffs who  are  not  residents  of  this  State,  before  com- 
mencing any  action,  shall  file  in  the  office  of  the  clerk  a 
written  undertaking  *  *  *  for  the  payment  of  all 
costs." 

If  a  nonresident  plaintiff  institute  an  action  in  the 
courts  of  this  State,  he  is  liable  to  have  it  dismissed  for 
want  of  security  for  costs.  Can  such  plaintiff  avail  him- 
self of  section  260,  supra,  and  prosecute  his  action  in 
forma  pauperis t  If  so,  then  gratuity  and  charity  may  be 
extended  to  the  unfortunate  poor  of  other  States,  as  well 
as  our  own.  Is  this  the  purpose  of  the  statute?  At 
common  law  the  right  to  sue  as  a  pauper  did  not  exist 
in  actions  at  law.  But  in  equity,  where  the  costs  rested 
with  the  chancellor,  it  has  been  said  that  as  a  general 
rule  "there  is  no  sort  or  condition  of  persons  who  may 
not  sue  in  a  court  of  chancery;  and  this  rule  extends  to 
the  most  distressed  pauper,  and  that  without  being  re- 
quired to  give  security  for  costs."  8  Am.  and  Eng. 
Encycl.  of  Law,  545;  1  Daniel  Ch.  PL,  87. 

Under  a  statute  of  New  York,  similar  to  our  own, 
in  10  Abb.  N.  Cas.  80,  anonymous,  it  was  said  by 
Barrett,  J.:  "A  nonresident  should  not  be  allowed  to 
sue  in  forma  pauperis.  It  could  never  have  been  the 
legislative  intent  to  extend  the  privileges  of  the  act  to 
objects  of  charity  from  all  quarters  of  the  globe.  The 
law  even  discriminates  against  nonresidents  generally, 
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SO  far  as  to  compel  them  to  give  security  for  costs.  Then 
such  statutes  should  be  strictly  construed  against  the 
appellant  (2  Hill,  412)." 

In  Christian  v.  Gouge,  10  Abb.  N.  Cas.  (N.  Y.)  82, 
Sedgwick,  J.,  said:  '*The  letter  and  policy  of  the  acts 
in  relation  to  security  to  be  given  by  nonresident  plain- 
tiffs, indicate  that  it  is  not  unjust  or  impolitic  to  refuse 
leave  to  a  nonresident  to  sue  here,  unless  he  give  security 
for  costs,  even  though  in  fact  he  is  pecuniarily  responsi- 
ble. He  must  furnish  some  one  who  will  respond  for 
him  in  this  State.  If  he  can  not,  the  State  does  not  fur- 
nish him  the  means  of  pursuing  a  remedy  here.  It  seems 
to  me  inconsistent  with  this  policy,  that  an  irresponsible 
non-resident  should  be  allowed  to  sue  without  even  a 
liability  for  costs.'' 

In  Porter  v.  Jones,  68  N.  C.  320,  the  plaintiff  was  a 
resident  of  the  State  of  Tennessee,  and  the  statute  of 
North  Carolina  enacts  that  any  judge  of  the  Superior 
Court  may  authorize  any  person  to  sue  as  a  pauper  when 
he  shall  comply  with  the  terms  of  the  act.  It  was  held 
that  a  citizen  of  a  sister  State  stands  upon  a  very  differ- 
ent footing  from  a  citizen  of  a  foreign  government,  and 
that  the  expression  "any  person"  was  broad  enough  to 
permit  the  plaintiff  to  sue  as  a  poor  person. 

In  Wright,  Admr,  ,v.  McLarinan,  92  Ind.  103,  the  plain- 
tiff, while  a  minor,  commenced  an  action  by  her  next 
friend.  The  next  friend  was  removed  and  she  was  then 
permitted  to  prosecute  as  a  poor  person.  While  the 
proceedings  were  pending,  she  attained  full  age,  got  mar- 
ried and  became  a  nonresident  of  the  State.  On  a  mo- 
tion to  require  her  to  give  security  for  costs  it  was  held 
that  the  fact  that  she  had  attained  full  age  and  became 
a  nonresident  did  not  invalidate  the  order  permitting 
her  to  prosecute  as  a  poor  person. 

The  court  said:     "For  aught  that  these  things  dis- 
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close  she  may  have  remained  as  needy  as  when  the  or- 
der was  made.'' 

It  should  be  borne  in  mind,  however,  in  this  last  case 
that  at  the  time  the  plaintiff  instituted  her  suit  she  was 
under  no  obligation  to  give  a  cost  bond.  Her  entry  into 
the  court  was  not  attended  with  any  conditions.  Hav- 
ing once  attained  a  rightful  standing  in  court,  she  ought 
not  lose  it  by  reason  of  a  failure  to  give  security  for  costs 
resting  upon  a  subsequent  condition. 

In  Hoey  v.  McCarthy,  124  Ind.  464,  this  question  is 
discussed  to  some  extent,  but  as  the  Supreme  Court  re- 
fused to  interfere  with  the  discretion  given  to  the  trial 
court  in  ordering  a  nonresident  plaintiff  to  give  security 
for  costs,  nothing  therein  said  can  be  considered  as 
authority  on  the  point  here  involved. 

Fuller  &  Fuller  Co,  v.  Mehl,  134  Ind.  60,  33  N.  E.  Rep. 
773,  was  an  action  to  have  three  chattel  mortgages  de- 
clared void.  These  mortgages  were  made  by  William 
Mehl,  and  one  of  them  was  executed  to  his  children. 
The  action  was  by  the  creditors  of  William,  and  the  pur- 
pose was  to  subject  the  property  covered  by  the  mort- 
gages to  the  payment  of  their  debts.  The  children  of 
William  were  made  parties  defendant.  They  were  per- 
mitted '*to  defend  the  action  and  to  prosecute  a  cross- 
action  for  the  foreclosure  of  their  mortgage  as-  poor  per- 
sons and  without  cost  bond,  they  being  then  nonresi- 
dents of  the  State  of  Indiana. '' 

In  the  course  of  the  opinion  the  court,  by  Hackney, 
J.,  made  use  of  this  language:  *'A  strict  construction 
of  section  589,  supra,  as  above,  would,  in  a  case  like 
the  one  under  consideration,  defeat  the  object  of  sec- 
tion 260,  supra,  above  quoted,  in  denying  to  poor  persons 
whose  rights  must  be  enforced  in  the  courts  of  this  State 
the  same  opportunities  for  obtaining  justice  'freely  and 
without  purchase;  completely,  and  without  denial;  spee- 
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ilily,  and  without  delay/  as  are  accorded  to  the  rich. 
The  Legislature  did  not  deem  it  the  part  of  wisdom  to 
extend  this  salutary  provision  only  to  the  poor  of  this 
State,  but  its  language  is  so  comprehensive  as  to  include 
the  poor  whose  rights  are  to  be  enforced  in  the  courts  of 
Indiana.  The  two  statutes  should  be  construed  together: 
section  589,  supra,  as  providing  the  rule,  and  section  260 
as  creating  the  exception.  So  construing  the  provisions, 
no  error  was  committed  by  the  court.'' 

It  is  undeniably  true  that  there  is  a  very  marked  dif- 
ference between  the  attitude  of  a  nonresident  who  comes 
voluntarily  into  the  courts  of  this  State  and  sets  the  ma- 
chinery of  justice  in  motion  and  that  of  a  nonresident 
who  is  involuntarily  brought  into  court,  in  the  matter  of 
giving  security  for  costs. 

In  the  latter  case,  the  defendant  may  do  whatever  is. 
necessary  to  preserve  his  rights,  either  by  defending  or 
prosecuting  a  cross-action  to  protect  and  secure  his  rights 
in  the  subject-matter  of  the  controversy,  and  that,  too, 
without  being  required  to  give  a  cost  bond.  If  it  were 
otherwise,  an  unfortunate  nonresident  might  have  his 
hands  tied  while  being  stripped  of  his  rights. 

Section  589,  supra,  does  not  apply  to  nonresidents 
who  are  sued  in  the  courts  of  this  State.  It  does  not  re- 
quire a  nonresident  defendant  to  give  security  for  costs, 
and  there  is  no  occasion  to  apply  to  the  court  for  the 
privilege  of  defending  or  prosecuting  a  cross-action  as  a 
poor  person  in  order  to  be  excused  from  giving  a  cost 
bond. 

The  real  point  in  decision  in  Fuller  &  Fuller  Co.  v. 
Mehly  supra,  was  whether  or  not  a  nonresident  defendant, 
when  sued  in  the  courts  of  this  State,  may  prosecute  a 
cross-action  without  being  required  to  give  a  cost  bond. 
The  court  rightfully  held  that  he  could  not  be  required 
Vol.  8—36 
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to  give  security  for  costs.  The  court,  however,  in  the 
language  above  quoted,  seems  to  rest  its  decision  on  the 
fact  that  the  defendants  were  excused  from  furnishing  a 
cost  bond  because  of  being  poor  persons.  If  this  be  the 
proper  construction  of  the  language,  then  that  case  fur- 
nishes the  rule  for  the  decision  here. 

Appellant  further  contends  that  as  it  was  made  to  ap- 
pear by  the  counter-affidavit  that  the  appellee  could  ob- 
tain jurisdiction  over  it  in  the  courts  of  the  State  of 
which  she  was  a  resident,  such  fact  should  be  taken  into 
consideration  in  determining  her  right  to  prosecute  as  a 
poor  person  in  the  courts  of  this  State. 

Actions  for  the  recovery  of  damages  for  personal  in- 
juries are  transitory  and  may  be  brought  in  any  juris- 
diction in  which  the  defendant  resides.  Bums,  Admr,, 
v.  Grand  Rapids,  etc.,  R.  R,  Co.,  113  Ind.  168  (172). 

When  the  defendant  is  a  resident  of  several  States,  we 
think  it  is  the  privilege  of  the  plaintiff  to  determine  in 
which  jurisdiction  she  will  prosecute  her  transitory  ac- 
tion. 

The  court  did  not  err  in  permitting  the  appellee  to 
prosecute  her  action  without  giving  security  for  costs. 

The  only  other  error  assigned  is  that  of  overruling  the 
demurrer  to  the  second  paragraph  of  complaint.  We 
have  examined  this  paragraph  with  care,  and  are  satis- 
fied that  it  was  sufficient  to  withstand  the  demurrer. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Jan.  23, 1S94. 
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The  Western   Union  Telegraph   Company  v.  Bier- 
haus  et  al. 

Tblbgbaph  Company.— uiiction  for  the  flOO  Penalty ,— When  Will  Not 
Lie. — Disclosure. — Statute  Construed. — An  action  to  recover  the  flOO 
penalty  imposed  by  the  act  of  April  8,  1886  (section  5611,  R.  S. 
18d4),  alleging  an  unlawful  disclosure  of  a  telegram,  will  not  lie,  the 
act  of  disclosure  not  being,  by  express  terms  nor  by  fair  implica- 
tion, within  the  meaning  of  the  act  providing  for  such  penalty ;  and 
the  statute,  being  a  penal  one,  must  be  strictly  construed. 

Samb.— 5to<w«e  Conatrued.-^Act  of  April  8,  J  555.— The  act  above  re- 
ferred to  does  not  award  liquidated  damages  for  failing  to  perform 
a  duty,  but  gives  a  penalty  to  a  private  individual,  and  was  intended 
a8»a  punishment  for  such  wrongful  acts  only  as  were  not  covered  by 
the  criminal  statutes. 

Same. — Statute  Construed. —  JYansmission  and  Delivery. — Disclosure. — 
Good  Faith. — ^The  transmission  of  a  telegram  in  good  faith  and  with 
impartiality,  as  provided  by  statute,  act  1885,  means  the  forwarding 
of  the  message  and  delivery  thereof  accurately  and  without  favor 
or  preference,  and  does  not  include  a  non-disclosure  of  the  telegram.* 

Same. — Statute  Construed. — Messages. — Discrimination. — The  'statute, 
section  5511,  R.  S.  1894,  makes  no  discrimination  between  private 
dispatches  and  those  of  any  other  character,  except  messages  of 
public  and  general  interest,  and  those  to  and  from  officers  of  justice. 

Statutory  Construction. — Criminal  and  Penal  Statutes. — Double  Pun- 
ishment.— Where  one  statute  declares  a  given  act  to  constitute  a 
criminal  offense,  and  prescribes  a  punishment  therefor,  a  second 
enactment  in  the  nature  of  a  penal  statute,  should  not  be  so  con- 
strued as  to  bring  the  act  constituting  the  crime  within  the  purview 
thereof,  unless  by  express  terms  it  is  so  provided. 

From  the  Daviess  Circuit  Court. 
J.  T.  Beasley  and  A.  B.  Williams y  for  appellant. 
W.  R.  Gardiner y  G.  O.  Gardiner  and  J.  W.  Ogdon,  for 
appellees. 

Reinhard,  J. — ^The  appellees  brought  this  action  to 
recover  from  the  appellant  the  penalty  imposed-  by  the 
act  of  April  8,  1885,  the  breach  alleged  being  the  dis- 
closure of  several  telegraphic  dispatches. 
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A  separate  demurrer  addressed  to  each  paragraph  of 
complaint  was  overruled.  There  was  a  trial,  and  a  finding 
and  judgment  in  favor  of  appellees.  But  two  questions 
are  presented  by  the  appeal,  and  they  arise  from  the  rul- 
ing upon  the  demurrer.     They  are  these: 

1.  Can  the  statutory  penalty  of  one  hundred  dollars 
be  recovered  on  account  of  the  willful  disclosure  of  the 
contents  of  a  telegraphic  dispatch  by  the  company 
through  its  agents  or  employes? 

2.  Can  an  action  to  recover  such  penalty  be  main- 
tained in  any  county  other  than  the  one  from  which  the 
dispatch  was  sent,  and  in  which  the  contract  was  entered 
into? 

The  statute  upon  which  this  suit  is  sought  to  be  main- 
tained, as  indicated  by  its  title,  was  designed  to  enjoin 
certain  duties  upon  telegraph  and  telephone  companies, 
and  to  provide  penalties  for  the  violation  of  the  same. 
Section  1  of  the  act  provides,  amongst  other  things,  that 
the  company  shall,  upon  the  usual  terms,  transmit  any 
messages  received  for  that  purpose,  ''with  impartial- 
ity and  good  faith,  and  in  the  order  of  time  in  which 
they  are  received,  and  shall  in  no  manner  discriminate 
in  rates  charged,  or  words  or  figures  charged  for,  or  man- 
ner or  conditions  of  service  between  any  of  its  patrons, 
but  shall  serve  individuals,  corporations  and  other  tele- 
graphic companies  with  impartiality." 

Section  2  defines  the  duties  of  telephone  companies. 

Section  3  provides  a  penalty  of  one  hundred  dollars 
for  each  offense  in  violating  any  of  the  provisions  of  the 
foregoing  sections,  to  be  recovered  by  the  party  aggrieved 
in  a  civil  action  in  any  court  of  competent  jurisdiction. 
R.  S.  1894,  sections  5511-5513. 

This  statute,  by  amendment,  has  taken  the  place  of 
the  act  of  May  6,  1853,  which,  upon  the  subject  of  our 


NOVEMBER  TERM,  1893.  565 


The  Western  Union  Telegraph  Company  v.  Bierhaus  et  al. 

investigation,  was  similar,  in  its  provisions,  to  the  pres- 
ent statute.     See  R.  S.  1881,  section  4176. 

It  will  be  seen,  at  a  glance,  that  there  is  no  provision, 
in  the  enactment  under  consideration,  prohibiting  tele- 
graph companies,  in  express  terms,  from  divulging  the 
contents  of  a  telegraphic  message.  The  question  is,  is 
such  provision  contained  in  the  act  by  fair  implication? 
or,  in  other  words,  can  it  be  said  to  be  fairly  within  the 
meaning  of  the  act? 

The  question  here  presented  has  never  been  decided  in 
our  State,  nor,  so  far  as  we  have  been  able  to  discover, 
in  the  courts  of  any  of  our  sister  States.  It  is,  therefore, 
with  us  at  least,  a  question  of  first  impression,  but  thif^ 
will  not  lessen  the  duty  of  giving  it  a  most  careful  con- 
sideration. 

At  first  blush,  the  candid  mind  will  naturally  be  im- 
pressed  with  the  justness  of  an  interpretation  which 
would,  without  a  glaring  violation  of  legal  principles, 
result  in  visiting  a  penalty  upon  any  company  that  suf- 
fers its  employes  to  divulge  the  contents  of  a  message  in- 
tended for  none  but  the  scrutiny  of  the  addressee.  It  is 
true  that  we  have  a  criminal  statute  making  it  an  offense 
for  any  such  employe  to  reveal  the  contents  of  any  tele- 
graphic dispatch,  and  providing  a  punishment  for  the 
same  (R.  S.  1894,  section  2248),  but  public  policy  would, 
perhaps,  dictate  that  the  law  should  go  a  step  further, 
and  hold  a  rein  over  the  companies  themselves,  so  that 
every  inducement  would  incline  them  not  to  retain  in 
their  service  those  who  would  thus  betray  a  trust  of  so 
sacred  a  character.  But  it  is  not  the  office  of  a  court,  in 
construing  a  statute,  to  inject  into  it,  by  forced  interpre- 
tation, matters  which,  according  to  the  notions  of  the 
judge,  should  have  been,  but  were  not,  placed  there  by 
the  framers,  however  much  such  matters  might  conduce 
to  the  public  interest,  for  if  there   is  a  want  of  projier 
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legislation  upon  such  subject,  it  is  for  the  law-making 
power,  and  not  for  the  courts,  to  supply  the  remedy. 

There  are  certain  well  defined,  and,  in  fact,  element- 
ary rules  of  interpretation  to  which  the  courts  are  bound 
to  adhere  in  giving  construction  to  a  statute. 

The  act  under  consideration,  as  has  been  repeatedly 
decided,  does  not  award  liquidated  damages  for  failing 
to  perform  a  duty,  but  gives  a  penalty  to  a  private  indi- 
vidual, and  being,  therefore,  highly  penal  in  its  charac- 
ter, must  be  strictly  construed.  Hence,  if  the  act  com- 
plained of  is  not  clearly  within  the  scope  of  prohibition 
contained  in  the  statute,  the  latter  must  receive  a  con- 
struction such  as  will  not  involve  penal  consequences. 
Western  Union  Tel.  Co,  v.  Pendleton,  95  Ind.  12;  Western 
Union  Tel.  Co.  v.  Mossier,  95  Ind.  29;  Western  Union  Td. 
Co.  V.  Harding,  103  Ind.  505;  Western  Union  Tel.  Co.  v. 
Kinney,  106  Ind.  468;  Western  Union  Tel.  Co.  v.  Steele, 
108  Ind.  163;  Western  Union  Tel.  Co.  v.  Wilson,  108 
Ind.  308;  Western  Union  Tel.  Co.  v.  Brown,  108  Ind. 
538;  Western  Union  Tel.  Co.  v.  Swain,  109  Ind.  405; 
Hadley  v.  Western  Union  Tel.  Co.,  115  Ind.  191. 

The  statute  must  be ''at  once  strictly  construed  and 
pursued."     Thompson  Law  of  Electricity,  section  450. 

One  of  the  first  ends  to  be  accomplished  in  finding  the 
meaning  of  the  statute  is  to  ascertain  its  object  and  de- 
sign. 

As  was  said  by  Zollars,  J.,  in  Western  Union  Tel. 
Co.  V.  Wilson,  supra:  "In  construing  statutes,  the 
prime  object  is  to  ascertain  and  carry  out  the  purpose  of 
the  Legislature  in  its  enactment,  and,  while  it  is  the 
duty  of  the  court  to  yield  to  the  words  of  the  statute, 
still,  in  determining  what  meaning  it  was  intended  to  have, 
it  is  proper  to  consider  its  spirit,  the  object  it  was  in- 
tended to  subserve,  and  the  evils  it  was  intended  to 
remedy.     Without  doing  violence  to  the  language  of  the 
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statute,  the  words  used  will  be  so  construed  as  to  bring 
the  operation  of  the  act  within  the  intention  of  the  Legis- 
lature/* 

Teleg^raph  companies  are  quasi  public  corporations, 
and  are,  under  the  general  duty  they  owe  to  the  public, 
required  to  transmit  and  deliver  any  messages  given  to 
them  for  that  purpose,  on  the  payment  or  tender  of  the 
usual  charges,  with  reasonable  diligence  and  in  the  or- 
der of  time  in  which  such  messages  were  delivered. 

While  these  obligations  rest  upon  such  companies  by 
virtue  of  their  quan  public  character,  and;  perhaps,  as- 
common  law  obligations,  yet,  in  order  to  set  this  question 
at  rest,  many,  if  not  all,  the  States  of  the  Union  have- 
passed  appropriate  statutes  requiring  such  companies, 
under  penalties,  to  receive  messages,  and,  on  payment 
of  the  usual  charges,  to  transmit  them  faithfully,  with- 
out unreasonable  delay,  and  in  the  order  in  which  they 
are  received,  and  without  making  unjust  discriminations 
between  patrons.  Thompson  Law  of  Electricity,  section 
157,  et  seq. 

Besides  the  statutes  already  referred  to,  the  Legislature 
of  this  State  also  passed  an  act  prohibiting,  in  express 
terms,  the  disclosure  of  telegraphic  messages,  and  giving 
a  remedy  in  damages  to  the  party  injured,  to  the  extent 
of  such  injury,  and  making  such  company  liable  for  fail- 
ure or  negligence  in  the  performance  of  their  duties  gen- 
erally.    R.  S.  1894,  section  5513. 

It  is  not  claimed  by  the  learned  counsel  for  appellees, 
that  the  civil  and  criminal  statutes,  other  than  the  one 
under  immediate  consideration,  do  not  furnish  full  and 
adequate  remedies  to  the  patrons  of  telegraph  companies, 
in  the  transaction  of  their  business,  nor  do  we  think 
such  a  position  would  be  tenable.  The  criminal  statute 
fully  punishes  the  wrongdoer,  while  the  civil  remedy 
gives  ample  redress  for  the  consequences  resulting  from 
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unlawful  disclosure.  In  addition  to  these,  the  penal  statute 
in  hand  makes  the  wrongful  acts  of  the  servants  of  these 
corporations,  such  as  partiality,  discrimination,  and  bad 
faith  in  the  transmission  of  messages,  a  tort  for  which 
the  company  is  bound  to  respond  in  the  penalty  pre- 
scribed. 

To  our  minds,  it  is  clear  that  this  penalty  was  in- 
tended to  punish  such  wrongful  acts  only  as  were  not 
covered  by  the  criminal  statutes.  Any  other  constrac- 
tion  would  impute  to  the  law-making  power  an  intention 
to  assess  a  double  punishment  for  the  same  offense.  The 
law,  as  interpreted  in  this  State,  abhorsthe  infliction  of 
double  penalties.  It  is  for  this  reason  that  the  courts 
will  refuse  to  adjudge  punitive  damages  when  the  crim- 
inal law  provides  a  punishment  against  the  wrongdoer. 
It  is  true  the  criminal  statute  here  does  not  operate  di- 
rectly against  the  corporation,  but  the  act  constituting 
the  malfeasance  is  nevertheless  punished.  Corporations 
are  but  fictitious  persons,  and  all  their  acts  and  omis- 
sions are  only  the  real  acts  or  omissions  of  their  agents. 
Some  of  the  authorities  go  so  far  as  to  hold  that  punitive 
damages  are  allowed  against  corporations,  if  at  all,  only 
in  extreme  cases.     5  Am.  and  Eng.  Encyc.  of  Law,  23. 

Our  own  courts  hold,  however,  that  punitive  damages 
may  be  recovered  against  a  corporation  for  the  wrongful 
acts  of  its  servants,  where  such  damages  might  be  recov- 
ered against  the  servant.  Jefersonville  R,  R.  Co.  v. 
Rogers,  28  Ind.  1;  Jeffersonville  R.  R.  Co.  v.  Rogers,  38 
Ind.  116;  Citizens'  St.  R.  R.  Co.  v.  Willoeby,  134  Ind. 
563,  83  N.  E.  Rep.  627. 

We  do  not  undertake  to  declare  that  a  penal  law  in  the 
nature  of  the  one  under  construction  would  be  invalid 
if  there  already  existed  a  criminal  statute  against  the 
same  act,  as  that  question  is  not  before  us.  But  we  do 
give  it  as  our  conviction  that  when  one  statute  declares 
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a  given  act  to  constitute  a  criminal  offense,  and  pre- 
scribes a  punishment  therefor,  a  second  enactment  in 
the  nature  of  a  penal  or  qui  tam  statute  should  not  be 
so  construed  as  to  bring  the  act  constituting  the  crime 
or  offense  within  the  purview  thereof,  unless  by  express 
terms  it  is  so  provided.  Here,  in  our  view,  both  the 
letter  and  spirit  is  against  the  interpretation  contended 
for,  and  it  is  the  duty  of  the  court,  to  avoid  the  penalty 
by  construction,  rather  than  to  create  it.  Western  Union 
Tel.  Co.  V.  Aztell,  69  Ind.  199;  Western  Union  Tel.  Co. 
V.  Mossier,  supra;  Western  Union  Tel.  Co.  v.  Harding, 
supra. 

While,  as  has  been  stated,  the  Supreme  Court  has 
never  passed  upon  the  exact  question  here  in  dispute, 
some  of  its  rulings  in  recent  cases  are  indicative  of  what 
it  considered  as  the  acts  denounced  by  this  statute,  and 
for  which  the  penalty  is  awarded.  Thus  it  was  declared 
that  failure  or  delay  in  the  transmission  of  messages  was 
the  only  thing  provided  against  by  the  law  of  1853,  and 
that  the  act  of  1885  added  to  these  the  element  of  dis- 
crimination in  rates  charged,  or  manner  or  condition  of 
service.  Western  Union  Tel.  Co.  v.  Brovm,  supra;  Had- 
ley  V.  Western  Union  Tel.  Co.,  supra. 

It  is  true  that  in  some  of  the  cases  it  is  said  that  the 
statute  in  question  denounces  three  distinct  acts,  viz: 
Bad  faith,  partiality,  and  discrimination.  Western  Union 
Tel.  Co.  V.  Steele,  supra;  Western  Union  Tel.  Co.  v. 
Swain,  supra. 

But  these  acts  can  have  reference  only  to  the  duty  of 
transmission,  as  they  are  inseparably  connected  with  the 
same  by  the  language  of  the  law  itself.  To  divulge  the 
contents  of  a  message  has  no  necessary  connection  with 
its  transmission.  It  may  be  transmitted  ever  so  faith- 
fully and  impartially,  and  yet  its  import  may  be  disclosed, 
either  before  or  after  the  transmission,  or  during  the 
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progress  thereof.  Our  opinion  is  that  transmission  in 
good  faith  and  with  impartiality  means  the  forwarding 
of  the  message '  and  the  delivery  theifeof ,  accurately  and 
without  favor  or  preference. 

There  is  another  feature  in  this  case  not  unworthy  of 
consideration.  The  complaint  avers  that  the  messages 
transmitted  were  of  a  private  business  nature,  and  some 
weight  is  sought  to  be  given  this  fact  in  the  brief  of  ap- 
pellees' counsel.  But  the  statute  makes  no  discrimin- 
ation between  private  dispatches  and  those  of  any  other 
character,  except  that  messages  of  public  and  general  in- 
terest, and  those  to  and  from  officers  of  justice,  have 
preference  over  private  dispatches. 

If  the  appellees  can  recover  the  penalty  in  this  action, 
what  is  there  to  hinder  the  sender  of  any  dispatch,  what- 
ever its  nature,  from  recovering  it?  Or  will  it  be  claimed 
that  "bad  faith''  can  be  ascribed  only  to  the  disclosure 
of  private  messages? 

The  statute  giving  a  remedy  in  special  damages  (  sec- 
tion 5513,  R.  S.  1894)  expressly  confines  it  to  cases  in 
which  the  disclosure  is  that  of  a  private  dispatch,  but 
not  so  with  the  act  of  1885.  It  makes  no  such  discrim- 
ination. It  requires  as  much  ''good  faith"  in  the  trans- 
mission of  a  public  or  nonsecret  message  as  in  a  private 
one.  Can  it  be  true  that  the  Legislature  intended  to  im- 
pose this  penalty  on  telegraph  companies  for  every  dis- 
closure by  its  servants?  If  so,  we  shall  never  see  the 
end  of  the  litigation  to  spring  from  it.  And  yet,  not  a 
case  is  to  be  found  on  record  where  the  penalty  has  been 
claimed  for  any  divulgence. 

Without  further  extending  this  opinion,  we  give  it  as 
our  conclusion  that  the  action  will  not  lie. 

We  think  the  demurrer  should  have  been  sustained. 

As  this  disposes  of  the  entire  case,  it  will  not  be  nee- 
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essary  for  us  to  pass  upon  the  question  of  jurisdiction  of 
the  trial  court. 

Judgment  reversed. 

Filed  Jan.  9, 1894. 


No.  1,099. 
Levi  v.  Hare. 


Recovery. — Entitled  to  Some  Belief,  but  not  All  Demanded. — Jurisdic- 
tion.— Where  a  party  is  entitled,  under  the  averments  of  his  com- 
plaint, to  some  relief,  but  not  to  all  demanded,  that  fact  does  not 
debar  him  from  recovering  what  he  is  entitled  to. 

Appellate  Court  Practice. — Prejudicial  Error. — Before  an  appeal 
can  avail  anything,  the  appellant  must  show  affirmatively  that  some 
prejudicial  error  was  committed. 

From  the  Hamilton  Circuit  Court. 

W.  Garver,  W.  S.  Christian  and  L  W.  Christian,  for 
appellant. 

T.  J.  Kane  and  R.  K.  Kane,  for  appellee. 

Reinhard,  J. — ^The  complaint  in  this  action  is  in  three 
paragraphs.  The  first  paragraph  seeks  to  foreclose  a  lien 
on  the  **get''  of  a  certain  sire  for  $200,  under  sections 
2839-2843,  R.  S.  1894,  and  also  to  recover  a  personal 
judgment  for  the  indebtedness  growing  out  of  the  serv- 
ices of  said  sire.  The  second  paragraph  is  designed  to 
enforce  a  similar  lien  and  recover  a  further  personal 
judgment  for  the  services  of  a  different  sire  for  the  anjount 
of  $100.  The  third  paragraph  counts  on  an  ordinary 
book  account  for  $25,  for  feeding  appellant's  mares. 

Separate  demurrers  were  addressed  to  the  first  and 
second  paragraphs  of  the  complaint,  each  assigning  for 
cause  of  demurrer  the  want  of  jurisdiction  in  the  court, 
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and  the  insufficiency  of  the  paragraph  to  constitute  a 
cause  of  action.  The  demurrers  were  overruled  and  ex- 
ceptions reserved,,  and  this  ruling  is  assigned  as  error. 
Further  specifications  of  error  are  the  overruling  of  the 
motion  in  arrest  of  judgment,  and  that  the  court  below 
had  no  jurisdiction  of  the  subject-matter  of  the  action. 

By  these  assignments,  it  is  sought  to  present  the  ques- 
tion whether  the  circuit  court  has  jurisdiction  to  enforce 
the  lien  provided  for  in  the  sections  of  the  statute  above 
cited.  If  the  question  were  properly  before  us,  we  must 
concede  that  it  would  be  one  of  some  difficulty.  The  statute 
seems  to  limit  the  jurisdiction  for  the  enforcement  of  this 
class  of  statutory  liens  to  the  courts  of,  justices  of  the 
peace  of  the  township  in  which  the  property  may  be 
found.  Whether  the  lienor  may  invoke  the  general 
equity  powers  of  the  circuit  court  in  such  cases,  we  do 
not  deem  it  incumbent  uppn  us,  at  this  time,  to  de- 
termine. 

Each  paragraph  of  the  complaint  to  which  the  demur- 
rer was  addressed,  showed  such  facts  as  entitled  the  ap- 
pellee to  a  personal  judgment  for  the  services  of  his  stal- 
lions. The  action  was  by  the  owner  of  the  stallions 
against  the  owner  of  the  mares,  or,  in  other  words,  be- 
tween the  parties  to  the  original  contract.  Had  the  suit 
been  waged  for  the  foreclosure  of  the  lien  only,  a  dif- 
ferent question  would  be  presented.  The  appellee  was 
entitled,  under  the  averments  of  the  complaint,  to  some 
relief,  and  if  he  was  not  entitled  to  all  the  relief  de- 
manded, that  fact  would  not  debar  him  from  recovering 
what  he  was  entitled  to.  McLead  v.  Applegate^  Guar., 
127  Ind.  349. 

We  think  the  court  had  jurisdiction  to  render  a  per- 
sonal judgment. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
remaining  error  assigned.     The  insufficiency  of  the  evi- 
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deuce  was  assigned  as  a  cause  for  a  new  trial,  but  the 
argument  of  appellant's  counsel  is  addressed  solely  to 
that  branch  of  the  evidence  tending  to  establish  the  lien. 
If  the  evidence  was  sufficient  to  entitle  the  appellee  to 
recover  a  personal  judgment,  no  error  was  committed  in 
overruling  the  motion  for  a  new  trial.  It  is  not  claimed 
that  the  court  erred  in  admitting  testimony  introduced 
upon  the  subject  of  the  lien,  nor  is  it  shown  that  any 
motion  was  made  to  strike  out  such  testimony.  The  ap* 
pellant  might  also  have  saved  the  question  by  an  objec- 
tion to  that  portion  of  the  judgment  directing  a  fore- 
closure of  the  lien,  or  by  a  motion  to  modify  the  judg- 
ment so  as  to  eliminate  from  it  the  part  relating  to  the 
lien,  and  by  an  assignment  of  error  upon  the  ruling 
thereon.  In  some  such  way  it  was  incumbent  upon  the 
appellant  to  present  the  question  to  this  court.  Bayles» 
v,  Glenn,  72  Ind.  5. 

Having  failed  to  do  this,  any  error  that  may  have  been 
committed  by  the  trial  court  upon  this  point  is  waived. 
It  is  the  duty  of  the  appellant  to  show  afErmatively  that 
some  prejudicial  error  was  committed.  This  he  has 
failed  to  do. 

Judgment  affirmed. 

Filed  JaD.  30,  IBU, 
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No.  991. 

The   Board  of  Commissioners  of  Shelby  County  v. 
Blair,  Administrator. 

Plbadinq.— iVccewary  Allegations.—  Conclusion.— Personal  Injury, — 
Damages.— Bridge. —  County. — In  an  action  against  a  county  for 
injuries  sustained  while  crossing  a  bridge,  the  allegation  ''that  the 
bridge  complained  of  was  constructed  at  a  point  where  the  defend- 
ant liad  a  right  to,  and  it  was  its  duty  to,  construct  it,"  is  a  mere 
conclusion,  and  does  not  take  the  place  of  the  necessary  allegations 
of  fact  showing  that  the  county  had  authority  to  build  it. 

Same. — Sufficient  Allegation. — Bridge.— Personal  Injury.— County. — In 
such  case,  an  allegation  ''that  the  bridge  complained  of  was  situate 
and  located  over  and  across  a  mill-race,  through  which  a  large 
quantity  of  water  flowed  rapidly,"  is  sufficient  to  show  that  the 
bridge  spanned  a  watercourse. 

County. — Bridges. — Duty  to  Keep  in  Bepair. — A  county  is  only  boand 
to  repair  such  bridges  as  it  is  authorized  to  build ;  and  it  is  not 
necessary  that  the  county  should  have  built  the  bridge  in  order  to 
give  rise  to  the  duty  to  keep  in  repair,  for  a  bridge  may  become  a 
county  bridge  by  adoption,  no  matter  by  whom  it  is  built,  and  such 
duty  extends  to  approaches  and  railings. 

Bridge. —  When  a  County  Bridge. — Highway.— Mill-Bace. — Where  the 
excavation  of  a  mill-race  across  a  highway  necessitates  the  con- 
struction of  a  bridge  across  the  race  in  order  to  restore  the  highway 
to  a  passable  condition,  a  bridge  so  constructed,  it  matters  not  by 
whom,  becomes  a  part  of  the  highway. 

Assignment  op  Errors. —  When  Will  not  Lie, — Presumption. — Where 
the  record  does  not  show  when  instructions,  which  have  been  re- 
fused, were  tendered  to  the  court,  error  can  not  be  predicated  upon 
such  action,  for  every  presumption  will  be  indulged  in  favor  of  the 
action  of  the  trial  court. 

Evidence. — Bepairs  of  a  Bridge  Subsequent  to  Accident.— Admis8ihU 
for  W?iat  Purpose. — In  an  action  for  injuries  received  at  a  bridge  al- 
leged to  be  defective,  and  received  by  reason  of  such  defect,  evi- 
dence that  since  the  happening  of  the  injuries  complained  of,  there 
has  been  a  new  bridge  put  in  across  the  watercourse,  in  the  place 
of  the  old  one,  is  admissible  to  prove  that  the  bridge  was  a  part  of 
the  highway,  but  not  for  the  purpose  of  proving  that  the  defend- 
ant had  been  negligent. 

From  the  Decatur  Circuit  Court. 
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0.  /.  Qlesmer,  D,  L.  Wilson,  B,  K.  Elliott  and  W.  F, 
Elliott,  for  appellant. 

T.  B.  Adama  and  J.  Carter,  for  appellee. 

Ross,  J. — ^The  appellee,  Alonzo  Blair,  as  administra- 
tor of  the  estate  of  Laura  Beynon,  deceased,  instituted 
this  action  against  the  appellant,  in  the  Shelby  Circuit 
Court,  to  recover  damages  for  the  death  of  said  Laura 
Beynon,  alleged  to  have  been  caused  by  the  negligence 
of  the  appellant  in  improperly  constructing  and  in  fail- 
ing to  keep  in  repair  a  bridge  across  a  mill  race  in  Shelby 
county.  The  venue  of  the  cause  was  changed  to  the  De- 
catur Circuit  Court. 

The  complaint  is  in  two  paragraphs,  to  each  of  which 
a  demurrer  was  filed  by  appellant  and  overruled  by  the 
court.  The  correctness  of  these  rulings  are  the  first 
questions  presented  on  this  appeal. 

The  first  paragraph,  omitting  the  caption,  is  as  fol- 
lows: 

''In  the  above  entitled  cause,  the  plaintiff  complains 
of  the  defendant  and  says,  that  on,  to  wit,  the  27th  day 
of  May,  1891,  he  was  appointed,  by  the  Shelby  Circuit 
Court,  administrator  of  the  estate  of  Laura  Beynon,  de- 
ceased; that  he  qualified,  gave  bond,  entered  upon  the 
discharge  of  his  duties  as  such  administrator,  and  is  now 
the  legally  qualified  and  acting  administrator  of  said  es- 
tate; that  said  Laura  Beynon  died  intestate  in  said  county 
on,  to  wit,  the  23d  day  of  March,  1891,  leaving  surviving 
her  three  children,  whose  names  and  ages  are,  respec- 
tively, Lewis  Beynon,  aged  11  years;  Maggie  Beynon, 
aged  8  years,  and  Alvin  Beynon,  aged  1  year;  and  also 
her  husband,  William  Beynon,  and  that  said  children 
and  husband  are  her  next  of  kin  and  sole  heirs  at  law; 
that  said  decedent  was,  at  her  death,  30  years  old.  And 
the  plaintiff  further  says,  that  the  defendant  negligently 
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and  improperly  constructed  and  caused  to  be  constructed 
a  county  bridge  on,  in,  and  across  the  public  county  high- 
way in  said  county,  leading  from  the  city  of  Shelbyville, 
in  said  county,  to  Boggstown,  in  the  same  county,  and 
that  said  bridge  was  not  within  the  corporate  limits  of 
of  any  town  or  city;  that  said  bridge  was  negligently  and 
improperly  constructed  in  that,  to  wit,  said  bridge  was 
not  constructed  of  sufficient  width  to  make  it  safe  for 
persons  to  pass  over  it  in  vehicles  drawn  by  horses  in 
case  said  horses  should  shy  or  become  frightened  from 
any  cause;  that  said  bridge  was  constructed  without  any 
side  rails  or  protections  at  the  sides  thereof  to  prevent 
horses  from  running  off  said  bridge  at  the  sides  of  the 
same,  or  to  prevent  their  backing  off  or  running  off 
said  bridge  the  vehicles  to  which  they  were  attached, 
while  passing  on  and  over  said  bridge;  that  the  boards 
in  the  floor  of  said  bridge  were  loose  and  movable,  and. 
made  much  noise  and  motion  when  .either  ridden  or 
driven  over,  and  were  not  of  sufficient  thickness  to  make 
a  good  and  sufficient  roadway;  that  the'  boards  in  said 
floor  were  so  laid  as  to  make  cracks  and  holes  through 
which  horses,  when  crossing  said  bridge,  could  see  run- 
ning water  beneath;  that  the  defendant  permitted  said 
bridge  to  remain  as  so  constructed,  up  to  and  including 
the  time  hereinafter  named,  at  which  it  is  alleged  said 
Laura  Beynon  was  injured,  with  this  exception,  that  the 
defendant  suffered  and  permitted  said  bridge  and  the 
floor  thereof  to  rot  and  fall  in  decay,  and  the  cracks  and 
holes  on  the  floor  of  ^the  same  to  become  greatly  enlarged 
and  so  remain  for  a  long  time,  to  wit,  five  years  before 
the  time  at  which  said  Laura  Beynon  was  so  injured; 
that  said  bridge  was  of  the  length  of,  to  wit,  thirty  feet; 
of  the  height  of,  to  wit,  fifteen  feet  from  the  ground  be- 
low, and  of  the  width  of  only  ten  feet,  and  was  situated 
and  located  over  and  across  a  mill  race,  through  which 
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a  large  quantity  of  water  flowed  rapidly,  making  much 
noise;  that  the  defendant  has  accepted  and  maintained 
said  bridge  so  constructed,  and  had  used  it  as  a  county 
bridge  in,  across,  and  forming  a  part  of  said  highway 
over  which  the  public  did  travel  for  more  than  fifteen 
years  immediately  preceding  the  time  when  said  deced- 
ent was  injured;  that  there  is  now,  and  has  been,  for 
twenty  years  last  past,  much  travel  over  said  highway, 
and,  at  the  time  said  decedent  was  so  injured,  there  was  no 
way  by  which  persons  lawfully  traveling  on  said  highway 
could  cross  said  mill  race, except  by  going  on  and  over  said 
bridge;  that  at  said  time  there  was  a  county  bridge  con- 
structed and  maintained  by  the  defendant  across  Brandy- 
wine  creek,  at  a  point  a  little  southeast  of  the  bridge 
across  said  race,  and  at  a  distance  of,  to  wit,  seventy-fiTe 
feet  from  it,  and  said  bridge  across  said  Brandywine 
creek  was  and  is  a  part  of  said  public  highway  leading 
from  Shelbyville,  Indiana,  to  Boggstown,  Indiana;  that 
both  of  said  bridges  were  constructed  at  points  where  the 
defendant  had  a  right  to,  and  it  was  its  duty  to,  construct 
them;  that  the  floor  of  said  bridge,  at  the  time  of  said 
injury,  was  ten  feet  above  the  floor  of  the  bridge  across 
said  race;  that  the  said  highway  extending  from  the 
bridge  across  said  race  to  said  Brandywine  bridge,  ran 
over  an  approach  to  said  bridge,  which  approach  was 
also  the  approach  to  said  race  bridge,  was  constructed  by 
the  defendant,  was  steep  and  sharply  curved,  so  that  in 
passing  over  said  highway  from  said  Brandywine  bridge, 
to  said  race  bridge,  there  was  a  tendency,  by  reason'  of 
the  steep  grade  and  sharp  curve,  for  vehicles  to -which 
horses  were  attached  to  run  on  the  horses,  and  to  run 
them  and  the  vehicle  off  said  race  bridge,  at  the  left 
hand  side,  all  of  which  would  have  been  avoided  had 
such  approach  and  said  bridge  been  properly  constructed 
Vol.  8—37 
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and  maintained;  that  such  approach  was  constructed  by 
the  defendant,  was  a  part  of  said  public  county  highway, 
and  had  been  such  for  more  than  five  years  immediately 
preceding  the  time  of  said  injury;  that  on  the  27th  day 

of ^  1888,  said  bridge  and  approach  were  in  the 

condition  herein  described,  and  the  defendant  then  knew 
and  had  known,  for  all  of  five  years  immediately  preced- 
ing, that  they  were  in  such  condition;  that  on  said  day 
decedent  was  in  a  wagon  with,  to  wit,  twenty  children 
from  the  age  of  five  to  ten  years,  and  was  being  carefully 
driven  over  said  public  highway  and  down  said  grade 
from  said  Brandywine  bridge  on  her  way  home,  and, 
while  being  there  driven,  the  horses  attached  to  said 
wagon  became  frightened  by  the  wagon  running  on  them 
in  going  down  said  grade,  and  at  the  movement  and 
noise  of  the  boards  in  the  floor  of  the  bridge  across  said 
race,  and  at  the  sight  and  sound  of  the  water  underneath 
said  bridge,  and  at  other  things  unknown  to  the  plain- 
tiff, and  ran  off  the  said  bridge  at  the  left  hand  side, 
and  ran  the  wagon  off  said  bridge  at  said  side,  and 
without  any  fault  or  negligence  of  said  decedent,  or  of 
any  of  her  next  of  kin,  or  of  any  one  who  was  in  said 
wagon  with  her,  she  was  thrown  out  of  said  wagon  and 
from  said  bridge  into  the  water  below,  and  on  to  some 
large,  rough  timbers  with  sharp  corners  which  the  de- 
fendant had  placed  and  permitted  to  be  placed  and  re- 
main at  the  side  of  said  bridge,  and  was  seriously  and 
fatally  injured  in  her  abdomen,  back,  spine,  and  lower 
parts  of  her  body,  both  internally  and  externally,  from 
which  injuries  she  languished  and  suffered  until  the  23d 
day  of  March,  1891,  when  she  died;  that  her  death  was 
due  to  the  injuries  she  received  on  said  27th  day  of  July; 
that  she  did  not  know  it  was  dangerous  for  her  so  to 
travel  over  said  highway  on  said  day;  that  the  defend- 
ant invited  her  to  travel  over  said  highway  on  said  day, 
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and  that  there  was  no  other  way  by  which  she  could  pass 
to  her  said  home;  that  said  highway  leading  from  said 
city  of  Shelby ville  to  said  town  of  Boggstown  was  and 
had  been  a  public  highway  for  more  than  fifty  years  be- 
fore said  27th  day  of  July,  and  that  on  said  day  the  pub- 
lic generally  were  using  and  traveling  over  said  highway 
and  down  said  approach  and  on  and  across  said  race 
bridgfe;  that  the  death  of  said  decedent  was  caused  by  the 
negligence  and  wrong  of  the  defendant  as  herein  set  out, 
and  not  by  the  negligence  or  fault  or  wrong  of  any  one 
else;  that  by  said  negligence  and  wrong  the  said  children 
have  lost  their  mother  and  a  mother's  support,  care,  and 
love,  and  said  husband  has  Ipst  the  service,  companion- 
sliip,  and  support  of  a  faithful  and  loving  wife,  who,  at 
the  time  of  her  death,  was  thirty  years  old,  and  prior  to 
her  injuries  had  been  strong,  healthy,  and  free  from  dis- 
ease and  pain,  and  they  have  thereby  been  damaged  in  a 
great  sum  of  $10,000. 

* 'Wherefore  the  plaintiff  asks  judgment  for  $10,000, 
costs,  and  all  other  proper  relief.*' 

The  second  paragraph  is,  in  substance,  the  same  as  the 
first,  except  that  instead  of  alleging  that  the  county  con- 
structed the  bridge,  it  is  alleged  that  the  county  accepted 
and  adopted  the  bridge,  and  for  more  than  fifteen  years 
past  had  continued  *Ho  accept  and  maintain  said  bridge" 
as  a  part  of  a  public  highway. 

Inasmuch  as  counties  are  involuntary  corporations, 
being  mere  local  subdivisions  of  the  State,  and  created 
by  the  sovereign  power  of  the  State,  they  are  not  liable 
for  the  negligence  of  their  servants  or  agents  unless  made 
so  by  statute.  Union  Civil  Tovmship  v.  Berry  many  3 
Ind.  App.  344;  Board,  etc.,  v.  Boswell,  4  Ind.  App.  133; 
Vigo  Township  v.  Board,  etc.,  Ill  Ind.  170;  Abbett  v. 
5oard,  e^c,  114  Ind.  61;  Board,  etc.,Y.  Chipp'a  Admr,, 
131  Ind.  56;  Smith  v.  Board,  etc.,  131  Ind.  116;  Morris 
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V.  Board,  etc,  131  Ind.  285;  Board,  etc.,  v.  Daily,  132 
Ind. 73. 

And,  in  the  absence  of  an  express  statute  imposing 
a  duty  to  keep  its  bridges  in  repair,  a  county  is  not  liable 
for  failure  to  do  so.  Elliott  on  Roads  and  Streets,  p. 
42;  Board,  etc.,  v.  Chipp's  Admr,,  supra. 

But  the  Legislature  may  charge  them  with  the  duty  of 
maintaining  highways  and  bridges  within  their  bound- 
aries, thereby  creating  a  liability  for  neglect  in  the  per- 
formance of  the  duty  thus  enjoined,  if  injury  results. 
When  once  a  duty  is  imposed,  its  breach  resulting  in  an 
injury  fixes  the  liability. 

It  is  well  settled  that  a  oounty  is  not  liable  for  injuries 
received  by  a  traveler  on  a  highway  by  reason  of  the  im- 
perfect or  improper  construction  of  a  bridge,  or  by  reason 
of  its  having  become  out  of  repair,  except  such  bridge  is 
one  which  it  had  authority  to  build,  or  one  which  it  was 
the  duty  of  the  county  to  maintain.  Hence,  in  an  action 
against  a  county  to  recover  for  injuries  received  on  ac- 
count of  a  defective  bridge,  the  facts  alleged  in  the  com- 
plaint, in  order  to  be  suflBcient  to  withstand  a  demurrer, 
must  show  a  duty  resting  upon  the  county  and  a  breach 
of  such  duty.  Board,  etc.,  v.  Brod,  3  Ind.  App.  585; 
Board,  etc.,  v.  Deprez,  Admr.,  87  Ind.  509;  Spicer  v. 
Board,  etc.,  126  Ind.  369. 

It  is  alleged,  in  the  complaint,  that  the  bridge  com- 
plained of  was  constructed  at  a  point  ''where  the  de- 
fendant had  a  right  to  and  it  was  its  duty  to  construct 
it.*'  This  is  a  mere  conclusion,  and  does  not  take  the 
place  of  the  necessary  allegations  of  fact  showing  that  the 
county  had  authority  to  build  it.  Board,  etc,,  v.  Brod, 
supra. 

Section  2892,  R.  S.  1881,  provides  that  the  board  of 
county  commissioners  shall  cause  all  bridges  in  the 
county  to  be  kept  in  repair,  while  sections  2880  and  2885 
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authorize  such  board  to  erect  bridges  over  streams  and 
watercourses.  And  it  has  been  held  that  these  statutes 
impose  upon  counties  the  duty  of  keeping  all  bridges  over 
streams  and  watercourses,  upon  highways,  in  repair, 
and  for  a  neglect  of  such  duty,  resulting  in  injury,  a 
liability  exists.  Park  v.  Board,  etc.,  3  Ind.  App.  536; 
House  V.  Board,  etc,,  60  Ind.  580;  Pritchett  v.  Board, 
etc.,  62  Ind.  210;  Patton  v.  Board,  etc.,  96  Ind.  131; 
Vaught  v.  Board,  etc. ,101  Ind.  123. 

And,  in  some  cases,  the  construction  placed  upon  sec- 
tion 2892,  supra,  is  that  the  county  must  use  reasonable 
care  to  keep  in  repair  all  bridges  upon  the  public  high- 
ways  of  the  county,  regardless  of  the  size  of  the  bridge 
or  the  character  of  the  streams  or  ditches  which  they 
span.  Board,  etc.,  v.  Sisson,  2  Ind.  App.  311;  House 
V.  Board,  etc.,  supra;  Board,  etc.,  v.  Pritchett,  85  Ind. 
68;  Board,  etc.,  v.  Brown,  89  Ind.  48;  Board,  etc.,  v. 
Bacon,,  96  Ind.  31;  Vaught  v.  Board,  etc.,  supra;  Board, 
etc.,  V.  Legg,  Admr.,  110  Ind.  479;  Board,  etc.,  v.  Arnett, 
116  Ind.  438. 

In  the  case  of  Board,  etc.,  v.  Legg,  Admr.,  93  Ind.  523, 
Elliott,  J. ,  speaking  for  the  court,  says:  *  'It  is  charged 
in  the  third  paragraph  of  the  complaint  before  us,  that 
the  appellant  had  for  more  than  ten  years  prior  to  the 
time  appellee's  intestate  was  injured,  maintained  the 
bridge;  that  the  bridge  formed  a  part  of  a  public  high- 
way in  the  county  of  Howard;  and  that  it  was  the  duty 
of  the  defendants  to  keep  the  bridges  on  the  public 
highway  in  the  county  of  Howard  in  repair.  We  think 
that  these  allegations  show  that  the  bridge  was  one  over 
which  the  county  had  control,  and  which  it  was  bound 
to  maintain." 

And,  when  the  same  case  was  before  the  Supreme 
Court  a  second  time,  110  Ind.  479,  the  court,  in  discuss- 
ing the  correctness  of  the  instructions  given  on  the  trial 
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of  the  cause,  says:  ''The  substance  of  the  instructions 
thus  objected  to  was,  that  a  traveler,  using  a  public  high- 
way of  the  county  in  the  ordinary  manner,  and  without 
any  knowledge  of  defects  in  a  bridge  forming  a  part 
thereof,  has  a  right  to  presume  that  it  is  in  a  safe  con- 
dition, and  to  drive  over  and  across  the  same  with  bis 
team,  in  the  usual  manner.  *  *  *  It  is  con- 
tended on  behalf  of  appellant,  tjiat  the  bridge,  by  the 
breaking  down  of  which  Davis  was  killed,  was  a  small 
one,  over  an  artificial  ditch,  dug  for  the  purpose  of  drain- 
ing wet  lands;  that,  being  such,  it  was  not  a  bridge  over 
.a  'watercourse,'  and  such  as  the  county  was  bound  to 
keep  in  repair. 

"The  county  board  has  general  supervision  over  the 
bridges  of  the  county,  and  must  exercise  reasonable  care 
in  keeping  all  bridges  upon  the  public  highways  of  the 
county  in  a  safe  condition,  regardless  of  the  size  of  the 
bridge  or  the  character  of  the  streams  or  ditches  which 
they  may  span.'' 

Again,  in  the  case  of  Board,  etc.,  v.  State,  ex  reLy  113 
Ind.  179,  the  court  says:  "When  a  bridge  is  a  part  of 
a  public  county  highway,  the  county,  or,  what  in  law  is 
the  same  thing  in  this  State, the  board  of  commissioners, 
is  bound  to  exercise  reasonable  care  in  the  maintenance 
of  it,  so  that  injury  may  not  result  to  persons  traveling 
upon  the  highway.  ♦  ♦  ♦  ^he  board  of  commis- 
sioners owes  a  duty  to  the  public  to  keep  the  bridges 
forming  a  part  pf  the  public  highways  of  the  county  in 
a  safe  condition,  so  as  to  prevent  injury  to  persons  travel- 
ing upon  such  highways." 

And  in  the  case  of  Board,  etc.,  v.  Washington  Township, 
121  Ind.  379,  which  was  an  action  brought  by  the  county 
to  compel  the  township  to  pay  part  of  the  expense  of 
maintaining  a  bridge  which  was  a  part  of  a  free  gravel 
road,  the  court  says:     "The  common-law  rule  is  that  the 
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county  officers  are  bound  to  adopt  and  maintain  a  pub- 
lic bridge  forming  a  part  of  a  road,  or  else  have  it  de- 
clared a  nuisance.  Under  this  rule  the  bridge  in  ques- 
tion must  be  regarded  as  a  county  bridge,  which  it  is  the 
duty  of  the  county  to  maintain.'' 

In  the  case  of  Board,  etc.,  v.  Bailey,  122  Ind.  46,  it  is 
said:  **The  Legislature  having  restricted  the  authority 
of  county  commissioners  to  the  erection  and  repair  of 
bridges  over  streams  or  watercourses,  thereby  clearly  in- 
dicated a  purpose  to  employ  the  term  'bridge'  according 
to  its  common-law  acceptation,  or  in  its  technical  sense. 
In  that  sense  it  denotes  a  structure  erected  over  a  river, 
creek,  pond,  lake,  or  stream  of  water  flowing  in  a  chan- 
nel, between  banks  more  or  less  defined,  although  such 
channel  may  be  occasionally  dry,  in  order  to  facilitate 
public  passage  over  the  same." 

And  again,  in  the  same  case,  the  court  says:  *'We 
do  not  mean  to  say  that  the  power  and  duty  of  county 
commissioners  in  respect  to  the  erection  and  repair  of 
bridges  is  necessarily  confined  to  structures  over  natural 
watercourses  and  flowing  streams,  but  their  duties  relate 
to  the  erecting  and  keeping  in  repair  of  the  bridges  over 
permanent  watercourses,  either  natural  or  artificial,  or 
over  lakes,  ponds,  or  other  more  or  less  permanent  and 
continuous  bodies  of  water  which  obstruct  the  conveni- 
ent use  of  a  highway  for  public  travel." 

Prior  to  the  passage  of  the  free  gravel  road  laws, 
counties  were  not  responsible  for  defective  highways, 
and  no  action  could  be  maintained  against  a  county  for 
negligence  respecting  highways.  Board,  etc.,  v.  Rickel, 
106  Ind.  501,  and  cases  cited. 

Not  only  is  there  c<jnfusion  and  uncertainty  in  the  ad- 
judicated cases  as  to  just  what  kind  of  a  bridge  is  to  be 
understood  as  a  county  bridge,  -but  some  confusion 
apparently  exists  in  our  statutes  concerning  the  respect- 
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ive  duties  of  counties  and  townships  relative  to  the  build- 
ing and  maintaining  of  bridges,  the  same  general  author- 
ity to  build  and  the  duty  of  keeping  in  repair  bridges, 
having  been  conferred  and  imposed  both  upon.the  county 
commissioners  and  the  township  officers,  and  yet  it  has 
been  held  that  section  2892,  supra,  which  imposes  upon 
the  county  the  duty  of  keeping  all  bridges  therein  in  re- 
pair, in  so  far  as  the  traveling  public  is  concerned,  has 
not  been  changed  or  the  duty  lessened  by  any  of  the  sub- 
s;equent  acts  imposing  the  same  duty  upon  township  and 
road  officers.  Board,  etc.,  v.  Sisson,  supra;  Board,  etc., 
v.  Emmerson,  95  Ind.  579;  Patton  v.  Board,  etc,,  supra; 
VaughtY.  Board,  etc,  j  supra;  Board,  etc,,  v.  Amett,  supra; 
Board,  etc.,  v.  Washington  Totvnship,  supra. 

It  is  alleged  in  both  paragraphs  of  th^  complaint  un- 
der consideration,  that  the  bridge  complained  of  is  a  part 
of  a  public  highway  in  said  coujity.  Is  that  allegation 
sufficient  to  show  that  the  bridge  was  one  which  it  was 
the  duty  of  the  county  to  keep  in  repair? 

We  think  that  when  the  courts  have  said  that  under 
section  2892,  supra,  the  board  of  commissioners  is  bound 
to  keep  in  repair  all  the  bridges  which  form  a  part  of  the 
public  highways  of  the  county,  a  broader  construction 
was  placed  upon  it  than  the  Legislature  intended.  All 
of  the  sections  of  the  statute,  those  conferring  upon  the 
board  the  authority  to  build  bridges,  as  well  as  the  one 
imposing  upon  it  the  duty  of  keeping  them  in  repair, 
should  be  considered  and  construed  together.  In  that 
view  of  the  intention  of  the  Legislature,  and  so  constru- 
ing the  several  statutes,  we  are  forced  to  the  conclusion 
that  the  county  is  only  bound  to  repair  such  bridges  as 
it  is  authorized  to  build.  It  is  not  necessary  that  the 
county  should  have  built  the  bridge  in  order  that  it  be 
its  duty  to  keep  it  in  repair,  for  a  bridge  may  becotne  a 
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county  bridge  by  adoption,  no  matter  by  whom  it  is  built. 
State f  ex  reL,  v.  Board,  etc.,  80  Ind.  478. 

And  the  duty  thus  resting  upon  county  boards  of  keep- 
ing county  bridges  in  repair,  extends  to  the  necessary 
approaches,  and  also  to  railings,  when  the  same  are 
needed  to  make  a  bridge  reasonably  safe  for  travel  by 
those  who  exercise  ordinary  care  in  traveling  over  them. 
Board,  etc.,  v.  Sisson,  supra. 

It  is  also  alleged  in  each  paragraph  of  the  complaint, 
that  the  bridge  complained  of  **was  situated  and  located 
over  and  across  a  mill  race,  through  which  a  large 
quantity  of  water  flowed  rapidly." 

This  allegation  is  sufficient  to  show  that  the  bridge 
spanned  a  watercourse,  for  a  mill  race  through  which 
a  large  quantity  of  water  flows,  is  an  artificial  water- 
course. And  the  other  allegations,  showing  the  bridge 
to  be  a  part  of  the  public  highway,  show  that  it  was 
<;learly  a  county  bridge  within  the  meaning  of  the  stat- 
ute, and  that  it  was  the  duty  of  the  board  of  commis- 
sioners to  keep  it  in  repair. 

The  court  did  not  err  in  overruling  the  demurrer  to 
each  paragraph  of  the  complaint. 

The  fourth  error  assigned  is  that  the  court  erred  in 
overruling  appellant's  motion  for  judgment  on  the  an- 
swers of  the  jury  to  interrogatories.  In  answer  to  inter- 
rogatories submitted  to  them,  the  jury  found  that  the 
bridge  complained  of  was  built  in  1864,  by  one  Samuel 
Murphy,  in  and  as  a  part  of  an  existing  public  highway, 
spanning  a  mill  race  at  that  time  constructed  by  him 
across  said  highway  for  his  own  use;  that  there  was  no 
necessity  for  a  bridge  at  that  point,  before  the  digging  of 
the  mill  race,  but  that  the  digging  of  the  mill  race  occa- 
sioned the  necessity  for  a  bridge  at  that  point;  that 
neither   appellant  nor  the  officers  of  the  township  in 
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which  the  bridge  is  located  ever  repaired  it,  but  that  ap- 
pellant assumed  and  exercised  control  over  it. 

Counsel  for  appellant  say:  "Under  such  a  state  of 
facts  the  appellant  was  not  and  could  not  become  liable 
for  failure  to  keep  the  bridge  in  repair.  The  jury  found, 
that  the  highway  was  in  existence  long  before  the  race 
was  dug;  that  the  race  was  dug  by  Samuel  Murphy,  the 
mill  owner,  and  Ihe  bridge  built  by  him  across  the  race 
for  his  own  benefit;  that  the  cutting  of  the  mill  race  by 
him  created  a  necessity  for  the  bridge;  that  the  county 
neither  constructed  nor  authorized  the  construction  of 
said  bridge,  and  that  it  never  assumed  to  keep  it  in  re- 
pair." 

To  sustain  this  contention  counsel  cite  the  case  of 
Dygert  v.  Schenck,  23  Wend.  445,  where  the  court,  in 
passing  upon  the  question  of  the  right  of  an  individual 
to  dig  a  ditch  across  a  public  highway  and  his  duty  to 
build  and  maintain  a  bridge  across  the  same,  says:  "The 
very  necessity  for  its  erection  arises  out  of  a  nuisance, 
which  was  the  work  of  the  defendant  himself.'' 

While  the  principle  there  announced  is  probably  ap- 
plicable to  that  case,  it  is  not  authority  in  the  case  un- 
der consideration.  As  heretofore  stated,  the  law  is  set- 
tled in  this  State  that  the  board  of  commissioners  is  to 
keep  in  repair  all  the  bridges  in  the  county  over  water- 
courses, either  natural  or  artificial,  which  are  necessarily 
parts  of  the  public  highways.  If  the  excavation  of  the 
race  necessitated  the  constructiota  of  a  bridge  in  order  to 
restore  the  highway  and  a  bridge  was  constructed,  it  be- 
came a  part  of  the  highway  and  it  matters  not  who  may 
have  built  it.  If  it  is  such  a  bridge  as  the  county  must 
keep  in  repair,  a  failure  on  the  part  of  the  county  in  the 
performance  of  such  duty,  to  the  injury  of  a  traveler 
without  fault  on  his  part,  makes  it  liable  therefor. 

We  do  not  pretend  to  hold  that  a  county  can  be  held 
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liable  for  failing  to  keep  in  repair  every  bridge  which  it 
may  have  assumed  charge  and  control  of,  simply  because 
it  attempted  to  assume  the  responsibility  of  keeping  the 
same  in  repair.  It  is  not  within  the  power  of  a  county, 
through  its  oflBcers,  to  create  such  a  liability,  for  the 
liability  exists  from  a  breach  of  a  duty  which  can  be  im- 
posed only  by  a  positive  statute. 

.  Following  the  many  cases  already  cited,  if  the  bridge 
complained  of  was  a  necessary  part  of  the  highway, 
whether  it  crossed  a  river,  lake,  pond,  ditch,  or  mill 
race,  it  was  the  duty  of  the  county  to  keep  it  in  repair. 

The  appellant  was  not  entitled  to  judgment  on  the  ttn- 
swers  to  interrogatories. 

What  we  have  said  in  passing  upon  the  sufficiency  of 
the  complaint  and  the  right  of  appellant  to  a  judgment 
on  the  answers  to  the  interrogatories,  disposes  of  most 
of  the  objections  made  to  instructions  given,  and  also  as  to 
those  requested  by  the  appellant  which  the  court  refused 
to  give. 

The  objections  to  the  second  instruction  given  by  the 
court  are  not  well  taken.  It  is  true  that  if  the  court,  in 
its  instructions,  attempts  to  designate  what  facts  are  nec- 
essary to  be  established  to  entitle  a  party  to  recover,  all 
of  the  necessary  facts  must  be  stated.  For,  if  the  court 
directs  the  jury  that  a  party  is  entitled  to  recover  upon 
proof  of  a  state  of  facts  less  than  what  the  law  applicable 
to  the  issues  require,  it  is  error.  We  do  not  consider 
that  the  court,  by  this  instruction,  attempted  to  limit  the 
material  facts  essential  to  a  right  to  recover  to  the  fact 
that  it  was  only  necessary  for  the  appellee  to  prove  either 
that  the  appellant  constructed  the  bridge,  or  that  subse- 
quent to  its  erection  appellant  accepted  and  adopted  it 
as  a  county  bridge  and  as  a  part  of  a  highway.  Other 
instructions  given  by  the  court  clearly  indicated  to  the 
jury  that  it  was  necessary  to  prove  more. 
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Appellant  requested  the  court  to  give  a  number  of  in- 
structions, which  were  refused  by  the  court,  and  this 
ruling  of  the  court  is  urged  on  this  appeal  for  a  reversal 
of  the  judgment. 

Section  533,  R.  S.  1881,  provides:  "When  the  evi- 
dence is  concluded,  and  either  party  desires  special  in- 
structions to  be  given  to  the  jury,  such  instructions  shall 
be  reduced  to  writing,  numbered  and  signed  by  the  party 
or  his  attorney  asking  the  same,  and  delivered  to  the 
court. " 

And  it  is  well  settled  that  such  instructions  must  be 
presented  to  the  court  before  the  argument  begins.  Terry 
V.  Shively,  93  Ind.  413;  Evansville,  etc.,  R.  R.  Co.  v. 
Crist,  116  Ind.  446. 

Every  reasonable  and  natural  presumption  will  be  in- 
dulged by  this  court  in  favor  of  the  correctness  of  the 
rulings  of  the  trial  court.  Graves  v.  Duckwall,  103  Ind. 
660. 

Hence,  a  party  who  alleges  error  in  the  rulings  of  the 
trial  court,  in  order  to  justify  this  court  in  reversing  the 
ju3gment,  must  present  a  record,  which  shows  affirma- 
tively that  an  error  was  committed.  The  record  in  this 
case  does  not  show  when  the  instructions  asked  were 
tendered  to  the  court,  and  if  we  indulge  the  presumption 
that  the  court  rightfully  refused  them,  unless  the  record 
shows  affirmatively  that, they  were  refused  wrongfully, 
we  may  assume  they  were  refused  because  not  tendered 
at  the  proper  time.  Considering  together  all  the  instruc- 
tions given  by  the  court,  we  think  they  were  correct  and 
sufficient  under  the  issues  in  this  case. 

On  the  trial  of  the  cause,  George  Francis,  a  witness 
called  on  behalf  of  the  appellee,  was  asked  the  following 
question,  viz:  "Now  tell  the  jury  whether  or  not,  since 
Mrs.  Beynon  was  hurt,  there  has  been  a  new  bridge  put 
in  across  the  race."     To  this  question  the  appellant  ob- 
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jected,  the  objection  was  overruled,  exception  saved,  and 
the  witness  permitted  to  testify.  This  ruling  of  the  court 
appellant  insists  Nvas  error. 

Evidence  of  repairs  made  after  the  happening  of  an 
accident  is  not  competent  to  show  antecedent  negligence. 
Terre  Haute,  etc.,  R.  R.  Co,  v.  Clem,  123  Ind.  15,  and 
cases  cited;  Board,  etc.,  v.  Pearson,  129  Ind.  456. 

The  evidence  complained  of,  while  incompetent  for  the 
purpose  of  showing  the  appellant  to  have  been  negli- 
gent, or  that  the  bridge  was  out  of  repair  at  the  time  ap- 
pellee was  injured,  was  nevertheless  competent  for  the 
purpose  of  showing  that  the  appellant  had  accepted  and 
adopted  it  as  a  part  of  the  public  highway.  It  was  a  con- 
troverted question  in  the  case,  and  one  which  it  was  nec- 
essary for  the  appellee  to  prove,  that  the  bridge  was  a 
part  of  the  highway,  and  that  the  appellant  had  accepted 
and  adopted  it  as  such. 

Evidence  that  they  exercised  control  over  it  by  looking 
after  and  repairing  it  was  competent  for  the  purpose  of 
showing  that  it  had  adopted  it  and  considered  it  a  pari 
of  the  highway.  If  it  had  been  conceded  that  the  bridge 
was  a  part  of  the  highway,  and  was  kept  in  repair  by  the 
appellant,  we  think  it  would  have  been  improper  to  have 
admitted  the  evidence  complained  of,  for  it  is  clear,  un- 
der such  issues,  that  its  admission  was  for  the  purpose 
of  proving  negligence  on  the  part  of  the  appellant  in 
keeping  the  bridge  in  repair.  If  evidence  offered  is  com- 
petent for  the  purpose  of  establishing  any  fact  pertinent 
to  and  within  the  issues,  it  is  not  error  to  admit  it. 

Several  other  minor  questions  have  been  mentioned  in 
appellant's  brief,  but  we  can  not  see  that  they  were 
prejudicial  to  appellant's  rights,  and  for  that  reason  we 
do  not  extend  this  opinion  and  enumerate  and  pass  upon 
them  separately. 

It  is  unnecessary  to  examine  the  cross-errors  assigned. 
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We  find  no  error  in  the  record,  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed.  < 

Gavin,  J.,  took  no  part  in  the  decision  of  this  case. 
Filed  Jan.  9, 1894. 


No.  818. 
Buscher  v.  The  City  of  Lafayette. 

JuBiSDiCTiON. — Appeal, — Amount  in  Controversy ^  How  Determined. — Ap- 
pellate Court. — Where,  in  an  action  for  damages,  the  jury  find  for 
the  plaintiff  in  a  certain  sum,  such  Bum  is  the  amount  in  controyersy 
on  appeal ,  and  determines  the  jurisdiction .  Had  the  jury  found  gen  - 
erally  for  the  defendant,  the  amount  demanded  in  the  complaint 
would  determine  that  question. 

Spbcial  Verdict. — Overruling  Motion  to  Strike  Out  Evidentiary  Facts 
and  Legal  Conclusions. — Harmless  Error. — Duty  of  Court  to  Disregard. 
—It  a  special  verdict  contain  evidentiary  facts  or  conclusions 
of  law,  the  court,  in  passing  upon  the  verdict  and  in  rendering  judg- 
ment thereon,  must  disregard  the  evidentiary  facta  and  legal  con- 
clusions ;  hence,  the  overruling  of  a  motion  to  strike  out  improper 
findings  in  a  special  verdict  is  not  such  error  as  will  warrant  a  re- 
versal of  the  judgment. 

Municipal  Corporation. —  Defective  Sidewalk. —  Personal  Injury. — 
Damages. — Liability  for. — If  a  city  permit  a  sidewalk  torheoome  out 
of  repair  so  that  a  pedestrian,  without  knowledge  or  the  means  of 
ascertaining  its  condition,  be  injured  while  using  the  same,  without 
fault  on  his  part,  it  is  liable  therefor. 

Qame,— Streets  and  Sidewalks ,  When  Sufficiently  Constructed. — Pre- 
sumption.— Notice. — Where  a  city  builds  and  maintainB  streets  and 
sidewalks,  which  are  reasonably  safe  for  use  by  persons  exercising 
ordinary  care,  it  has  fulfilled  its  duty  in  that  respect.  And  pedes- 
trians may  presume  that  the  city  has  done  its  duty  in  constructing 
and  maintaining  the  same.  Actual  notice  on  the  part  of  the  oorpo. 
ration,  of  the  defective  condition  of  a  street  or  sidewalk  is  not  neces- 
sary where  such  unsafe  condition  has  existed  for  such  time  that, 
with  reasonable  diligence,  it  might  have  been  known. 

Samr. — Special  Finding. — Becovery. — Sidewalk. — Personal  Injury. — ^In 
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an  action  for  a  personal  injury,  against  a  city,  alleged  to  have  been 
received  by  reason  of  a  defective  sidewalk,  the  plaiAtiS  can  not  re- 
cover where  the  jury  specially  find  that  the  walk  where  the  plain- 
tiff was  injured  ^*was  in  a  reasonably  safe  condition  for  use  in  the 
customary  and  proper  way,  by  persons  exercising  ordinary  care." 

From  the  Tippecanoe  Superior  Court. 

J.  R.  Cofroth,  A.  L.  Kumler,  T.  F.  Gaylord  and  T.  A. 
Stuart f  for  appellant. 

/.  F.McHughy  A,  D,  Wallace  and  S,  P.  Baird,  for  ap- 
pellee. 

Ross,  J. — ^The  appellant  brought  this  action  against 
the  appellee,  to  recover  damages  for  injuries  received  by 
her,  caused  by  an  alleged  defect  in  a  sidewalk  in  the  city 
of  Lafayette. 

The  appellant,  in  her  complaint,  demanded  damages 
in  the  sum  of  five  thousand  dollars,  but  upon  trial  of  the 
cause,  the  jury  returned  a  special  verdict,  in  which  her 
damages  were  assessed  at  one  thousand  dollars.  Upon 
the  special  verdict  of  the  jury,  judgment  was  renjdered 
in  favor  of  the  appellee. 

The  first  question  presented  for  our  consideration  calls 
in  question  the  jurisdiction  of  this  court.  It  is  urged 
that  this  court  has  no  jurisdiction  of  the  cause,  for  the 
reason  that  the  amount  in  controversy  exceeds  thirty- 
five  hundred  dollars,  and  we  are  required  to  determine 
which  controls,  the  demand  in  the  complaint  or  the 
damages  assessed  by  the  jury.  Had  the  jury  returned  a 
general  verdict  for  the  appellee,  the  appellant's  damages 
would  have  been  undetermined,  and  the  demand  of  the 
complaint  would  be  the  amount  in  controversy,  but  when 
the  amount  to  be  recovered  has  once  been  ascertained 
and  fixed  it  must  control.  When  the  jury  determined 
that  the  appellant  had  been  damaged  in  the  sum  of  one 
thousand   dollars,  the  amount   in  controversy  became 
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fixed,  and,  on  appeal,  that  is  the  amount  in  controversy, 
and  determines  the  jurisdiction  of  this  court. 

The  appellant  assigns  in  this  court,  for  a  reversal  of 
the  judgment,  the  following  reasons,  viz: 

1st.  ''Because  the  court  erred  in  overruling  appel- 
lant's motion  to  strike  out  parts  of  the  special  verdict  re- 
turned by  the  jury  on  the  trial  of  this  cause.'' 

2d.  ''Because  the  court  erred  in  overruling  appel- 
lant's motion  for  a  venire  de  novo^  herein." 

3d.  "Because  the  court  erred  in  overruling  appel- 
lant's motion  for  judgment  in  her  favor,  upon  the  facts 
found  by  the  jury  in  their  special  verdict  herein." 

4th .  ' '  Because  the  court  erred  in  sustaining  the  motion 
made  by  appellee,  for  judgment  in  its  favor,  upon  the 
facts  found  by  the  jury  in  their  special  verdict  herein." 

5th.  "Because  the  court  erred  in  overruling  appel- 
lant's motion  in  arrest  of  judgment  herein." 

When  a  jury  returns  a  special  verdict  containing  evi- 
dentiary facts,  conclusions,  or  legal  inferences,  the  court, 
in  passing  upon  such  a  verdict  and  in  rendering  judg- 
ment thereon,  must  disregard  such  evidentiary  facts, 
conclusions,  and  legal  inferences,  hence  the  overruling 
of  the  motion  to  strike  out  improper  findings  in  a  special 
verdict  is  not  such  error  as  will  warrant  a  reversal  of  the 
judgment.  Being  improper,  they  neither  add  to  nor 
take  from  the  facts  properly  found,  and  if  the  verdict  is 
sufficient  without  them  they  neither  strengthen  nor 
weaken  it. 

A  special  verdict,  in  order  to  be  sufficient  to  sustain  a 
judgment  in  favor  of  the  party  upon  whom  rests  the 
burden,  of  the  issue,  must  find  all  the  facts  necessary  to 
sustain  such  issue.  Waymire  v.  Lank,  121  Ind.  1;  Town 
of  Freedom  v.  Norris,  128  Ind.  377;  Brazil  Block  Coal 
Co,  V.  Hoodlet,  129  Ind.  327. 

The  special  verdict  returned  by  the  jury  in  this  case 
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probably  contains  conclusions,  as  well  as  legal  infer- 
ences, yet  they  do  not  vitiate  it.  Reev^  v.  GroUendicky 
131  Ind.  107,  and  cases  cited. 

The  motion  for  a  venire  de  novo  was  properly  over- 
ruled,  unless  the  verdict  was  ambiguous,  indefinite,  or 
wanting  in  form.  This  verdict  is  not  open  to  any  of 
these  objections. 

The  third  and  fourth  errors  assigned  may  be  considered 
together,  as  they  both  call  in  question  the  correctness  of 
the  courts  ruling  on  the  facts  found. 

The  material  facts  found  in  the  verdict,  which  we  think 
necessary  to  a  determination  of  this  case  are,  in  sub- 
stance, as  follows:  That  the  appellee,  on  the  20th  day 
of.  September,  1888,  and  for  a  long  time  prior  thereto, 
was  a  municipal  corporation,  organized  under  the  gen- 
eral laws  of  the  State  of  Indiana;  that  about  sixty  days 
prior  to  said  day  a  brick  gutter  had  been  constructed  in 
the  sidewalk,  on  Salem  street,  an  improved  and  gen- 
erally used  street  in  said  city  of  Lafayette,  in  front  of 
the  property  of  one  Schuman,  the  gutter  having  been 
built  of  brick,  about  eight  inches  long,  four  inches  wide, 
two  inches  thick,  so  laid  that  the  bottom  of  the  gutter 
was  from  three  and  one-half  to  four  inches  wide,  extend- 
ing across  the  entire  sidewalk;  that  bricks  were  placed 
on  end  on  each  side  of  the  bricks  so  laid  for  the  bottoin 
of  the  gutter,  at  an  angle  of  from  twenty-six  degrees  at  the 
lot  line  to  nineteen  degrees  at  the  curb  line,  thus  forming 
sides  for  the  gutter,  which  was  four  and  one-fourth  inches 
deep  at  the  lot  line,  and  two  and  one-half  inches  deep  at 
the  curb  line,  and  measured  sixteen  and  one-half  inches 
across  the  top  at  the  inner  or  fence  line,  and  nineteen 
and  one-half  inches  at  the  outer  or  curb  line,  the  top  of 
the  gutter  being  on  a  level  with  the  general  surface  of 
the  walk;  that  the  gutter  was  so  constructed  that  it  did 
Vol.  8—38 
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not  afford  a  firm  foothold  to  one  stepping  into  it;  that 
on  the  night  of*  said  20th  day  of  September  the  appel- 
lant, in  ^company  with  others,  was  walking  along  said 
sidewalk  talking,  and  she  stepped  into  said  gutter  and 
was  tjiereby  thrown  down,  and  her  ankle  severely 
sprained  and  partially  dislocated;  that  she  had  no  knowl- 
edge of  the  condition  of  the  sidewalk,  or  that  there  was 
a  gutter  there,  and  that  she  did  not  see  it;  that  the  night 
**was  a  bright,  moonlight  night,  but  occasionally  the 
moon  was  obscured  by  the  clouds*';  that  the  appellant, 
at  the  time  she  was  injured,  was  walking  along  the  side- 
walk "in  a  manner  and  way  that  an  ordinarily  prudent 
person  would  have  done  under  like  circumstances,  and 
she  had  no  knowledge  of  the  condition  of  the  sidewalk, 
or  that  there  was  a  gutter  there,  nor  was  her  attention 
attracted  thereto,  nor  did  she  see  said  gutter  before  step- 
ping into  the  same,  and  that  she,  at  the  time  of  receiv- 
ing said  injury,  was  walking  along  said  sidewalk  with 
ordinary  and  reasonable  care,  and  without  fault";  "that 
said  sidewalk  at  said  point,  by  reason  of  the  existence  of 
said  gutter,  so  constructed  as  aforesaid,  was  in  a  reason- 
ably safe  condition  for  use  in  the  customary  and  proper 
way,  by  persons  exercising  ordinary  care;*'  that  appel- 
lant, by  reason  of  such  injuries,  was  confined  to  her  bed 
for  three  weeks,  during  which  time  she  suffered  great 
pain,  and  still  suffers  therefrom;  that  her  nervous  sys- 
tem was  greatly  shocked  and  she  is  sore  and  lame  by 
reason  thereof,  but  that  she  will  probably  recover. 

A  city  is  bound  to  maintain  its  streets  and  sidewalks  in 
a  reasonably  safe  condition  for  the  use  of  persons  travel- 
ling thereon.  City  of  Lafayette  v.  Larson,  73  Ind.  367; 
City  of  Crawfordsville  v.  Smith,  79  Ind.  308;  City  of 
Washington  v.  Small,  86  Ind.  462;  City  of  Michigan 
City  V.  Boeckling,  122  Ind.  39;  Cit}j  of  Columlms  v. 
Strassner,  124  Ind.  482. 
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If  a  city  permits  a  sidewalk  to  become  out  of  repair,  so 
that  a  pedestrian,  without  knowledge  or  the  means  of 
ascertaining  its  condition,  be  injured  while  using  the 
same,  without  fault  on  his  part,  it  is  liable  therefor.  But 
while  the  city  is  bound  to  maintain  its  sidewalks  in  a 
reasonably  safe  condition  for  the  use  of  reasonably  pru- 
dent and  careful  persons,  it  is  not  required  to  see  that 
its  sidewalks  are  absolutely  perfect  and  safe,  neither  does 
it  insure  persons  traveling  thereon  from  injury.  When 
it  builds  and  maintains  streets  and  sidewalks  which  are 
reasonably  safe  for  use  by  persons  exercising  ordinary 
care,  it  has  fulfilled  its  duty,  and,  if  injury  befall  such 
persons,  the  city  is  not  liable.  It  is  impossible  to  con- 
struct a  sidewalk  absolutely  free  from  defects  and  slight 
irregularities,  inequalities,  and  obstructions.  The  law 
,  never  exacts  an  impossible  thing. 

In  the  case  of  City  of  Indianapolis  v.  Cook,  99  Ind. 
10,  the  court  says:  ''There  are  slight  inequalities  in 
sidewalks  and  other  trifling  defects  and  obstructions 
against  which  one  may  possibly  strike  his  foot  and  fall, 
but  if  injury  might  be  avoided  by  the  use  of  such  care 
and  caution  as  every  reasonably  prudent  person  ought 
to  exercise  for  his  own  safety,  the  city  would  not  be  li- 
able.'' 

Actual  notice  on  the  part  of  the  officials  of  a  corpora- 
tion, of  the  defective  condition  of  a  street  or  sidewalk,  is 
not  always  necessary,  for  notice  may  be  inferred,  when 
the  facts  disclose  the  unsafe  condition  of  the  street  to 
have  existed  for  such  a  length  of  time  that  the  officers 
might,  with  reasonable  diligence,  have  known  it.  City 
of  Indianapolis  v.  Scott,  72  Ind.  196;  City  of  Indianap- 
olis V.  Murphy,  91  Ind.  382;  City  of  Aurora  v.  Bitner, 
lOO'lnd.  396;  City  of  Madison  v.  Baker,  103  Ind.  41. 

And  pedestrians  may  presume  that  the  city  has  done 
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its  duty  and  has  built  and  maintained  sidewalks  which 
are  reasonably  safe  for  use,  but,  at  the  same  time,  the 
pedestrian,  in  using  the  sidewalk,  must  exercise  such 
care  as  an  ordinarily  prudent  person  ought  to  exercise 
in  its  use.  Those  using  it  must  exercise  such  care  in  its 
use  as  is  commensurate  with  the  apparent  danger  to  be 
encountered,  and  a  less  degree  of  care  on  their  part  is 
negligence.  It  is  also  well  settled  that  persons  going 
along  a  highway  are  bound  to  take  notice  of  visible  de- 
fects, and  if  they  proceed  and  are  injured  they  assume 
the  risk  to  a  degree  commensurate  with  the  care  the  law 
exacts  from  an  ordinarily  prudent  person  under  like  cir- 
cumstances. 

The  jury  found  that  the  walk  where  the  appellee  was 
injured  *'was  in  a  reasonably  safe  condition  for  use  in 
the  customary  and  proper  way,  by  persons  exercising  or- 
dinary care.''  Nothing  more  was  required  of  the  city, 
hence  its  duty  to  the  public  had  been  performed.  A 
traveler  traveling  thereon  has  no  right  to  use  it  other 
than  in  the  customary  and  proper  way  in  which  persons 
exercising  ordinary  care  would  use  it.  There  were  no 
facts  found  by  the  jury,  from  which  the  court  could  in- 
fer that  the  appellee  was  negligent. 

In  arriving  at  this  conclusion,  we  have  not  overlooked 
the  finding  that  the  gutter  was  so  constructed  as  not  to 
afford  a  firm  foothold  to  one  stepping  into  it  "and  was 
likely  to  cause  one  using  said  sidewalk  at  that  point  to 
fall."  All  the  facts  found  must  be  considered  together, 
and  if  they  are  not  sufficient  to  warrant  the  court  in  in- 
ferring negligence  as  a  matter  of  law',  the  judgment  ren- 
dered thereon  in  favor  of  the  appellee  is  right.  The 
burden  was  upon  the  appellant  to  establish  facts  suffi- 
cient to  warrant  an  inference  of  negligence  on  the  part 
of  appellee,  and  if  the  facts  found  point  as  strongly  to- 
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ward  its  freedom  from  fault  as  toward  its  negligence,  the 
appellant  must  fail. 

There  was  no  error  in  rendering  judgment  in  favor  of 
the  appellee,  upon  the  facts  found. 

Judgment  affirmed. 

Filed  Jan.  30,  1894. 
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Evidence.— Z>ec«deiU'8  Estate,— Attorney. — History  of  a  Latid  Trafisao- 
tion. — Competency. — Note. — In  an  action  on  a  claim  against  a  de- 
cedent's estate,  involving  a  note  bearing  eight  per  cent,  interest  al- 
leged to  have  evolved  out  of  a  land  transaction  between  the  claim- 
ant and  the  decedent,  the  attorney  for  the  decedent  was  permitted 
to  testify  to  the  facts  in  relation  to  the  land  transaction  between 
the  decedent  and  claimant's  husband,  with  the  statement  by  the 
court  to  the  jury  that  plaintiff  was  not  bound  by  anything  that  was 
said  or  done  in  her  absence,  but  that  the  circumstances  connected 
with  the  transaction  were  proper  to  go  to  the  jury  with  the  other  evi- 
dence in  the  case. 

Heldj  that  such  testimony,  as  a  history  of  the  transaction,  subject  to 
the  limitations  stated  by  the  court,  was  proper  to  go  to  the  jury,  in 
order  to  make  the  evidence  offered  in  relation  to  the  transaction 
more  intelligible. 

BAVJt.—Nonexecution  of  Note. — Circumstance  for  Jury. — Alleged  Maker 
Having  Money  to  Loan  at  Date  of  Execution. — DecedenVs  Estate. — In 
such  case,  where  the  defenses  interposed  were  nonexecution  of  the 
note  and  want  of  consideration,  evidence  that  the  decedent  had 
when  the  debt  in  question  was  said  to  have  been  created  in  1876 
on  hand  or  in  bank,  from  $300  to  $1,500,  and  that  decedent  made  a 
loan  of  $300  at  six  per  cent,  interest,  about  the  time  of  the  alleged 
execution  of  the  note,  and  that  decedent  continued  to  have  such 
sums  of  money  at  her  command  during  all  the  time  prior  to 
the  execution  of  the  note,  was  admissible  as  a  circumstance  which 
the  jury  might  consider  in  determining  whether  such  debt  was  so 
<Teated  and  allowed  to  stand  as  an  open  account  from  1876  to  1887, 


598         APPELLATE  COURT  OF  INDIANA, 

Hedge  v.  Talbott,  AdminiBtrator. 

and  whether  the  note  was  then  executed  as  evidence  thereof,  at 
eight  per  cent.,  when  she  had  money  to  loan  at  six  per  cent. 

From  the  Montgomery  Circuit  Court. 

A,  Z).  Thomas  and  W.  F.  Whitiington,  for  appellant. 
A,  B.  Anderson  and  B.  Crane ^  for  appellee. 

Davis,  C.  J. — ^This  was  an  action  upon  a  promissory 
note  for  four  hundred  dollars,  bearing  interest  at  eight 
per  cent,  from  date,  filed  by  appellant  against  the  estate 
of  Isabel  Durham.  The  defense  interposed  to  the  note 
was  nonexecution  of  the  note  and  want  of  consideration . 
A  trial  by  jury  resulted  in  verdict  and  judgment  for  ap- 
pellee. 

The  only  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial. 

This  is  the  second  time  the  case  has  been  in  this  court. 
Talbottf  Admr,,  v.  Hedge,  5  Ind.  App.  555. 

The  evidence  tends  to  prove  that  about  1874  said  Dur- 
ham sold  and  conveyed  to  appellant's  husband  one  hun- 
dred and  twenty  acres  of  land  for  four  thousand,  eight 
hundred  dollars,  of  which  eight  hundred  was  paid  in 
cash,  and  notes  were  executed  for  the  residue;  that  at  the 
expiration  of  one  year,  when  the  first  note  became  due, 
the  real  estate  was  reconveyed  by  the  purchaser  to  her 
in  discharge  of  said  notes;  that  in  consideration  of  the 
eight  hundred  dollars  paid  by  him  on  the  purchase  price 
he  was  allowed  the  use  and  possession  of  the  real  estate 
for  two  years. 

The  theory  of  appellant  was  that  said  Isabel  agreed  to 
pay  appellant  four  hundred  dollars  to  join  in  the  recon- 
veyance of  the  real  estate,  and  that  in  consideration  of 
said  agreement  the  note  in  suit  was  executed  eleven 
years  thereafter.  There  was  some  evidence,  perhaps, 
slight  though  it  may  be,  tending  to  support  that  conten- 
tion.    On  the  contrary,  the  theory  of  appellee  was  that 
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said  decedent  never  signed  the  note,  but  that  if  she  did 
it  was  without  consideration. 

Appellee  introduced  evidence  tending  to  prove  that 
after  the  reconveyance  appellant  claimed  she  was  en- 
titled to  something  on  accouiA  of  the  land  transaction, 
and  that  the  attorney  who  had  the  business  in  charge 
for  Mrs.  Durham  insisted  that  she  was  entitled  to  nothings 
Over  objection  of  appellant,  said  attorney  was  permitted' 
to  testify  to  the  facts  in  relation  to  the  land  transaction 
between  said  decedent  and  appellant's  husband.  This 
evidence  was  admitted  by  the  trial  court,  with  the  state-- 
ment,  then  made  to  the  jury  by  the  court,  that  appellant 
was  not  bound  by  anything  that  was  said  or  done  in  her 
absence,  but  that  the  circumstances  connected  with  that 
transaction  were  proper  to  go  to  the  jury  with  the  other 
evidence  in  the  case.  Under  the  circumstances,  the  his- 
tory of  that  transaction  was  proper  to  go  to  the  jury, 
subject  to  the  limitation  stated  by  the  court,  in  order  to 
make  the  evidence  offered  by  the  respective  parties,  in 
relation  to  the  nature  of  that  transaction,  intelligible. 

On  the  trial  James  C.  Knox  and  Eugene  Ash  by,  wit- 
nesses for  appellee,  who  were  familiar  with  her  business 
affairs,  over  the  objections  and  exceptions  of  appellant, 
were  allowed  to  testify  that  she  had  before,  and  at,  or 
about,  the  time  the  note  purports  to  have  been  executed, 
money  on  hand  which  she  desired  to  loan,  and  that  in  a 
conversation  with  one  of  them  she  requested  him  to  find 
a  borrower  for  her.  This  evidence  tended  to  show  that 
from  1876  to  1887  she  had,  at  all  times,  or  nearly  so,  in 
bank  from  $300  to  $1,500,  and  that  she  made  a  loan  of 
$300,  at  six  per  cent,  interest,  to  one  of  the  witnesses 
near  the  time  of  the  alleged  execution  of  the  note  in  suit. 
In  this  connection  it  should  be  borne  in  mind  that  there 
was  evidence  introduced  on  the  part  of  appellee,  tending 
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to  prove  that  the  signature  to  the  note  was  not  that  of 
Mrs.  Durham. 

The  fact  that  she  was  in  easy  financial  circumstances 
during  all  of  these  years,  that  she  had  money  on  hand, 
and  that  she  desired  to  finS  a  borrower  for  her  money, 
did  not  prove  that  she  did  not  promise,  in  1876,  to  pay 
appellant  four  hundred  dollars,  or  that  she  did  not,  in 
pursuance  of  "that  promise,  execute  the  note  in  suit  in 
1887.  The  jury  were  required  to  determine  whether  the 
promise  was  made  in  1876,  and  whether  the  debt  was  af- 
terwards paid,  or  whether  the  note  was  executed  in  con- 
sideration thereof  in  1887.  There  was  no  direct  evi- 
dence on  the  question  of  payment. 

In  such  cases,  relating  to  transactions  of  a  remote 
period,  where  it  is  (as  it  was  in  this  case)  difficult  to  ap- 
ply other  than  circumstantial  evidence,  when  the  ques- 
tion is  whether  or  not  money  has  been  paid,  proof  that 
the  party  sought  to  be  charged  with  the  debt  was  in  such 
circumstances  that  he  or  she  could  or  could  not  pay,  has 
been  received  as  tending  to  show  that  he  or  she  did  or 
did  not  pay.  Vogt  v.  Butler,  105  Mo.  479,  16  S.  W. 
Rep.  512;  Stolp  v.  Btair,  68  111.  541;  Bowling  v.  Bowling^ 
10  Irish  Cora.  Law,  236. 

The  evidence  that  said  Isabel  Durham  had,  when 
the  debt  in  question  was  said  to  have  been  created  in 
1876,  on  hand  or  in  bank  the  amount  of  money  herein- 
before mentioned,  and  that  she  continued  to  have  such 
money  at  her  command  during  all  the  years  prior  to  the 
alleged  execution  of  the  note  was  admissible  as  a  cir- 
cumstance which  the  jury  might  consider  in  determining 
whether  such  debt  was  so  created  and  allowed  to  stand 
as  an  open  account  from  1876  to  1887,  and  whether  the 
note  was  then  executed  as  the  evidence  thereof.  Selig- 
man  v.  Rogers,  21  S.  W.  Rep.  94. 

It  was  a  question,  under  all  the  circumstances,  whether 
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appellant,  according  to  the  usual  experience  of  mankind, 
would  allow  such  debt  to  stand  as  an  open  account  for 
eleven  years,  or  whether  said  decedent  would  execute  a 
note  bearing  eight  per  cent,  interest  when  she  had  money 
to  loan  at  six  per  cent. 

For  the  reasons  stated  there  was  no  error  in  our  opin- 
ion in  allowing  the  evidence. to  go  to  the  jury.  With 
their  knowledge  of,  and  experience  in,  the  common  busi- 
ness affairs  of  life,  this  evidence  was  proper  to  be  consid- 
ered in  connection  with  the  other  facts  and  circumstances 
in  the  case  in  determining  whether  the  debt  was  created 
in  1876,  whether  it  remained  unpaid  until  1887,  and 
whether  the  note  in  suit  was  executed  by  said  Isabel 
Durham. 

It  is  undisputed,  that  when  Isabel  Durham  died  she 
was  seventy  years  of  age;  that  she  took  a  reconveyance 
of  the  real  estate,  because  the  husband  of  appellant,  at 
the  end  of  the  first  year,  found  he  could  not  pay  there- 
for, and  in  doing  this  she  surrendered  his  notes  for  the 
unpaid  purchase  money,  on  a  part  of  which  ($700)  there 
was  personal  security,  and  the  residue  was  secured  by 
mortgage;  that  for  the  eight  hundred  dollars  which  he 
had  paid  thereon  she  allowed  him  the  use  and  possession 
of  the  land,  worth  $400  per  year,  for  two  years.  If  ap- 
pellant was,  in  justice,  entitled  to  anything  farther  from 
Mrs.  Durham,  such  fact,  to  say  the  least  of  it,  is  not 
clearly  or  satisfactorily  explained,  but  if  she  had  recov- 
ered in  the  court  below,  perhaps  this  court  would  not 
have  reversed  the  judgment  on  the  evidence. 

However  this  may  be,  neither  of  the  parties  in  inter- 
est could  testify  at  the  trial.  The  mouth  of  one  was  then 
sealed  in  death  and  the  mouth  of  the  other  was  closed  by 
statute.  The  history  of  the  transaction  which  constituted 
the  alleged  consideration  of  the  note,  and  the  financial 
situation  of  the  parties,  during  the  years  mentioned,  were. 
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under  the  circumstances  of  this  particular  case,  so  far  as 
the  same  were  entered  into  on  the  trial,  relevant  and 
pertinent  subjects  of  inquiry,  as  tending  in  some  degree, 
at  least,  to  throw  light  on  the  matters  in  controversy. 

It  is  sufficient  to  say  in  conclusion,  that  it  appears  to 
the  court,  from  an  examination  of  the  record,  that  the 
merits  of  the  cause  have  been  fairly  tried  in  the  court 
below.     Section  658,  R.  S.  1881. 

Judgment  affirrned. 

Filed  Jan.  30, 1894. 


No.  1,049. 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad 
Company  v.  Fly. 

Railboad. — Duty  to  Fence  and  Maintain  Cattle-Guards. — Killing  of  An- 
imal.— Denial  of  Obligation  to  Fence,  etc. — Burden  of  Proof.— Evi- 
dence. — A  railroad  company  19  not  required  to  fence  its  track  or  pot 
in  a  cattle-guard  at  a  point  where  a  fence  or  cattle-guard  would  ma- 
terially interfere  with  the  operation  of  the  road  in  the  discharge  of 
its  duty  to  the  public,  or  would  endanger  the  safety  of  its  employes 
in  operating  it.  But  the  burden  of  showing  that  a  railroad  oaght 
not  to  be  fenced,  or  a  cattle-guard  put  in  at  a  given  place,  is  apon 
the  railroad  company ;  and  where  there  is  nothing  in  the  evidence 
to  indicate  that  the  operation  of  the  railroad,  with  reference  to  its 
duty  to  the  public,  would  be  interfered  with,  a  judgment  for  dam- 
ages for  the  killing  of  an  animal  which  entered  upon  the  track  at  a 
point  where  it  was  not  fenced  and  a  cattle-guard  not  maintained, 
will  not  be  disturbed  on  appeal. 

From  the  Montgomery  Circuit  Court. 
C.  Brorvn,  S.  0.  Baylesa  and  C.  G,  Ouenther,  for  ap- 
pellant. 

/.  West,  for  appellee. 

Gavin,  J. — Appellee  sued  for  damages  by  reason  of  the 
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killing  of  bis  horse,  which  entered  upon  appellant's 
track  at  a  point  where  it  ought  to  have  been,  but  was 
not,  fenced. 

The  only  error  argued  relates  to  the  sufficiency  of  the 
evidence,  and  the  only  point  made  upon  that  is  that  it 
is  conclusively  shown  that,  at  the  place  where  the  horse 
entered,  the  company  was  not  bound  to  fence. 

There  is  evidence  tending  to  show  that  the  horse  en- 
tered upon  the  appellant's  right  of  way  on  the  north  side 
of  it,  from  a  highway  which  crossed  it  and  where  there 
was  no  cattle  guard  and  wing  fences.  The  railroad  runs 
east  and  west,  the  highway  runs  northwest  and  south- 
east, crossing  the  railroad  at  an  angle.  This  crossing  is 
about  one-quarter  of  a  mile  east  of  appellant's  depot,  at 
the  town  of  Wingate.  On  the  north  side  of  the  railroad 
there  is  a  fence  extending  from  the  crossing  east  about 
seven  hundred  and  seventy  feet  to  a  cattle-guard  with 
proper  wing  fences.  On  the  south  side  of  the  railroad 
there  is  no  fence  from  the  crossing  to  this  cattle-guard. 
From  this  cattle-guard  a  switch  track  runs  about  three 
hundred  feet  west,  where  it  joins  the  main  track,  the 
east  end  of  the  switch  being  a  dead  end,  south  of  this 
switch  track  is  a  tile  mill,  and  south  of  it  a  saw  mill. 
The  triangular  piece  of  ground  occupied  by  the  tile  mill 
and  saw  mill  is  open  and  unfenced  on  the  southwest 
where  the  highway  runs  along  it.  From  the  crossing 
east  to  the  west  end  of  the  switch  is  about  four  hundred 
and  seventy  feet.  On  the  west  side  of  the  highway  cross- 
ing, and  eighty  feet  from  where  the  horse  entered  the 
right  of  way,  there  is  a  cattle-guard  and  wing  fences. 
The  switch  was  put  in  and  used  solely  to  load  tile  from 
the  tile  factory,  except  there  were  perhaps  at  one  time 
some  cars  of  lumber  on  the  switch,  for  a  house  for  the 
owner  of  the  tile  factory.  How  much  tile  was  loaded 
there,  whether  one  car  load  or  one  hundred  a  year,  does 
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not  appear.  Cars  have  been  seen  on  the  switch  track, 
but  how  frequently  is  not  shown. 

One  witness  testified  that  he  had  seen  some  switching 
done  there,  but  had  never  seen  any  brakeman  couple  or 
uncouple  cars  there,  although  it  was  necessary  to  do  so 
in  getting  cars  in  and  out  of  the  switch,  and  was  also 
necessary,  in  so  doing,  for  a  brakeman  to  pass  over  some 
portion  of  the  track  from  the  crossing  to  the  switch,  what 
portion  would  be  passed  over  being  dependent  on  cir- 
cumstances. A  train  is  ordinarily  about  eight  hundred 
feet  long. 

It  further  appears  from  the  evidence,  that  there  was, 
seven  or  eight  years  ago,  a  switch  fence  along  the  south 
side  of  the  railroad  from  this  crossing  east  to  where  the 
cattle-guard  now  is,  and  cattle-guards  at  the  crossing, 
both  a  switch  and  the  tile  factory  being  then  in  exist- 
ence, the  present  switch,  however,  having  been  put  in 
to  replace  the  former  one  torn  out. 

The  location  of  the  crossing  and  switch  is  shown  by 
the  following  diagram: 


It  is  settled  law  that  a  railroad  company  is  not  re- 
quired to  fence  its  track  at  a  point  where  a  fence  would 
materially  interfere  with  the  operation  of  the  road  in  the 
discharge  of  its  duty  to  the  public,  or  endanger  the  safety 
of  its  employes  in  operating  it,  but  the  burden  of  show- 
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ing  that  the  road  ought  not  to  be  fenced  at  the  given 
place  is  upon  the  railroad  company.  Toledo ^  etc.,  R.  R. 
Co.  V.  Woody,  5  Ind.  App.  331;  Terre  Haute,  etc.,  R,  R. 
Co.  V.  Schaefer,  5  Ind.  App.  86;  Pennsylvania  Co.  v. 
lAndley,  2  Ind.  App.  Ill;  Chicago,  etc.,  R.  R.  Co.  v. 
Modeaitt,  124  Ind.  212;  Pennsylvania  Co.  y.  Mitchell,  124t 
Ind.  473. 

Counsel  for  the  appellant  insist  that  upon  the  evidence 
in  this  case  we  should  adjudge,  as  a  matter  of  law,  that 
the  road  could  not  be  fenced  at  the  place  in  question. 

Reliance  is  placed  largely  upon  the  case  of  Indianap- 
olis, etc.,  R.  W.  Co.  V.  Clay,  4  Ind.  App.  282,  and  cases 
cited  therein.  Without  entering  into  a  consideration  of 
the  propositions  of  law  therein  stated,  which  are  relied 
upon  by  appellant,  it  is  suflBcient  to  say  that  the  decision 
itself  in  that  case  is  conclusively  against  appellant's  po- 
sition in  this  case. 

There  the  business  of  the  company  at  the  point  named 
and  its  necessities  were  proven  much  more  fully  than 
here,  and  still  it  was  decided  that  the  cattle-guard  might 
have  been  maintained  within  two  hundred  feet  of  a 
switch. 

In  the  case  at  bar  there  were  four  hundred  and  seventy 
feet  of  clear  space  between  the  crossing  and  the  switch. 
If  two  hundred  and  seventy  feet  had  been  fenced  off  and 
protected,  there  would  still  have  been  more  than  enough 
left  for  the  safe  use  of  the  switch,  under  this  decision. 
Toledo,  etc.,  R.  R.  Co.  v.  Woody,  supra,  is  to  the  same 
effect,  holding  that  the  court  could  not  say,  as  a  matter 
of  law,  that  the  company  could  not  safely  erect  cattle- 
guards  and  fences  within  two  hundred  feet  of  a  switch. 

There  is,  in  the  evidence,  nothing  to  indicate  that  the 
operation  of  the  road,  with  reference  to  its  duty  to  the 
public,  would  be  interfered  with.  The  switch  was  for 
the  use  of   the  tile  factory  only.     How  man}'  cars  it 
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needed  does  not  appear,  but  if  it  needed  and  used  many 
cars  they  could  plainly  be  thrown  into  the  switch  with- 
out requiring  the  brakeman  to  travel  over  all  of  this  four 
hundred  and  seventy  feet. 

The  fact  that  the  company  maintained  a  cattle-guard 
on  the  west  side  of  this  crossing  was  strong  evidence 
that  it  did  not  need  for  switching  purposes  a  free  space 
equal  to  the  full  length  of  the  train,  as  argued  by  coun- 
sel. 

Our  conclusion  is  that  there  was  no  error. 

Judgment  affirmed . 

Piled  Jan.  9,  1894. 


No.  927. 

Kelley  v,  Kelley. 


Harmless  Erbor. — Sustaining  Demurrer  to  Paragraph  of  Answer.-Ai 
is  harmless  error  to  sustain  a  demurrer  to  a  paragraph  of  answer, 
even  if  good,  where  the  facts  provable  under  such  paragraph  were 
admissible  under  the  general  denial,  which  was  also  pleaded. 

New  Trial. — Joint  Motion. — Overruling  as  to  One  and  Sustaining  as  to 
Another. — A  party  can  not  be  heard  to  complain  of  the  overruling 
of  a  joint  motion  for  a  new  trial,  as  to  him,  unless  the  motion  is 
well  taken  as  to  all  the  parties  who  join  in  making  it.  In  such  case, 
the  court  may  overrule  as  to  one,  and  sustain  it  as  to  another. 

Same. — Surprise  as  a  Cause. — Since  a  party  who  is  surprised  by  the 
testimony  of  a  witness  may  procure  a  continuance  on  accomit  of 
such  surprise,  if,  upon  motion,  he  show  proper  grounds,  a  strong 
and  clear  case  must  be  made  before  a  reversal  will  be  founded 
upon  such  cause  as  a  ground  for  a  new  trial. 

Same. — NevjJy  Discovered  Evidence. —  When  a  Cause. — Diligence^  When 
Sufficiently  Shown. — Newly  discovered  evidence  is  not  a  ground  for 
a  new  trial,  where  no  sufficient  excuse  is  shown  for  the  failure  to 
have  the  testimony  at  the  trial ;  nor  is  it  sufficient  for  the  party  to 
state  in  his  affidavit,  that  he  could  not,  with  reasonable  diligence, 
have  discovered  such  testimony,  for  it  is  incumbent  upon  him  to  set 
out,  in  his  affidavit,  the  facts  constituting  diligence. 
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AssAUi/r  AND  Battbby. — Instruction  to  Jury, — Conspiracy. — Evidence, — 
In  an  action  for  damages  for  an  assaolt  and  battery,  where  there 
was  some  evidence  of  a  conspiracy  leading  up  to  the  assault  and 
battery,  it  is  not  error  for  the  coart  to  instruct  the  jury  as  to  what 
constitutes  a  conspiracy,  the  jury  being  entitled  to  all  the  facts  and 
circumstances  leading  up  to  the  assault  and  battery, 

SjiUia.'-'Instruaion  to  Jury.— Assumption  of  Fact.— In  an  action  for 
damages  for  assault  and  battery,  where  the  court  instructed  the 
jury  that  if  it  had  been  shown  that  plaintiff  had  occasionally  been 
meeting  at  her  place  of  residence  a  person  with  whom  she  had  had 
improper  relations,  such  fact  would  not  justify  an  assault  and  bat- 
tery upon  her,  such  instruction  was  not  erroneous  on  the  ground 
that  it  assumes  the  fact  of  assault  and  battery. 

Same. — Damages,  Elements  of. — Special  Proof. — In  an  action  for  as- 
sault and  battery,  the  jury  has  a  right  to  consider  all  the  elements 
entering  into  the  damages,  without  special  proof  as  to  amounts. 

Damages. — Excessive,  as  a  Cause  for  Beversal. — A  judgment  will  not 
be  reversed  on  the  ground  of  excessive  damages,  unless  the  amount 
is  so  large  as  to  lead  to  the  conclusion  that  it  must  have  been  the 
result  of  prejudice,  partiality,  or  corruption. 

Instructions  to  Jvby.— Party  Must  Ask  for,  or  be  Estopped  to  Com. 
plain  of  an  Omission. — A  party  desiring  an  instruction  on  a  certain 
point  must  ask  for  it,  or  he  will  not  be  heard  to  complain  because 
of  the  absence  of  such  instruction. 

From  the  Harrison  Circuit  Court. 

/.  V.  Kelso  and  C.  D.  Kelso,  for  appellant. 
/.  K.  Marrs,  for  appellee. 

Reinhabd,  J. — One  of  the  errors  relied  upon  is  the 
sustaining  of  a  demurrer  to  the  appellant's  second  para- 
graph of  answer.  It  is  conceded  that  the  facts  pleaded 
in  this  paragraph  were  admissible  under  the  general  de- 
nial, which  was  also  pleaded.  The  error,  if  any,  was 
therefore  harmless.  Elliott's  App.  Proced.,  section  637, 
and  cases  cited. 

Another  alleged  error  is  the  overruling  of  the  joint 
motion  of  appellant  and  his  co-defendant  for  a  new  trial. 
The  appellant  Tvas  sued  jointly  by  the  appellee  with  an- 
other for  damages  for  an  alleged  assault  and  battery. 
The  defendants  answered  separately  the  general  denial, 
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but  the  jury  returned  a  joint  verdict  against  the  two  for 
$3,200. 

The  defendants  jointly  moved  for  a  new  trial.  The 
court  sustained  the  motion  as  to  the  other  defendant,  but 
overruled  it  as  to  the  appellant,  on  condition  that  appel- 
lee would  remit  $700  of  the  amount  found  in  the  verdict, 
which  was  done. 

It  is  insisted  by  appellant's  counsel,  in  argument,  that 
the  granting  of  a  new  trial  to  Marrs  was  a  decision  by 
the  eourt  that  there  was  a  failure  of  proof  as  to  him,  at 
least,  and  this  being  so  a  new  trial  should  have  been 
granted  both,  for  the  reason  that  when  the  evidence  fails 
as  to  one  of  the  parties  against  whom  a  verdict  has  been 
rendered,  a  joint  motion  for  a  new  trial  by  all  must  be 
sustained. 

In  support  of  this  contention  counsel  cite  Sperry  v. 
Dickinson,  82  Ind.  132,  and  Graham  v.  Henderson,  35 
Ind.  195,  and  it  must  be  conceded  that  these  cases  go 
far  toward  sustaining  the  position  assumed. 

We  have  reached  the  conclusion,  however,  after  care- 
ful consideration,  that  the  doctrine  contended  for  is  in 
conflict  with  the  rule  adhered  to  in  many  cases,  since 
those  above  referred  to  were  decided,  viz.,  that  a  party 
can  not  be  heard  to  complain  of  the  overruling  of  a  joint 
motion  for  a  new  trial  as  to  him,  unless  the  motion  is 
well  taken  as  to  all  the  parties  who  join  in  making  it; 
and,  where  the  rights  of  the  parties  are  separate  and  dis- 
tinct, the  party  seeking  a  new  trial  should  file  a  separate 
motion  therefor.  Elliott's  App.  Proced.,  section  839, 
and  cases  cited. 

Our  conclusion,  therefore,  is  that  there  is  no  availa- 
ble error  in  the  action  of  the  court  sustaining  the  motion 
for  a  new  trial  as  to  Marrs  and  overruling  it  as  to  the 
appellant. 

It  is  further  contended  that  the  damages  are  excessive. 
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As  we  have  seen,  the  verdict  was  for  $3,200,  of  which 
$700  was  remitted.  The  theory  of  the  defense  was  that 
the  appellant  found  the  appellee,  his  wife,  in  bed  with^ 
and  in  the  embraces  of,  another  man,  and  that,  there- 
fore, even  if  he  inflicted  the  injuries  upon  her  of  which 
she  complains,  the  provocation  was  so  great  that  it 
should  naturally  and  properly  palliate  the  offense  so  as 
to  make  it  but  little  more  than  a  nominal  one.  More- 
over, it  is  insisted  that  no  witness  testified  to  the  strik- 
ing except  the  appellee  herself,  and  that  her  appearance 
and  conduct  subsequent  to  the  difficulty  was  such  as  to 
lead  to  the  conclusion  that  no  serious  injury  was  sus- 
tained by  her. 

On  the  other  hand,  there  was  evidence  tending  to  show 
that  the  man  with  whom  the  appellee  was  found  in  bed 
went  there  at  the  instance  and  request  of  the  appellant^ 
without  the  invitation  and  against  the  desires  of  the  ap- 
pellee, and  for  the  purpose  of  enabling  the  appellant  to 
secure  evidence  upon  which  to  base  an  action  for  a  di- 
vorce, and  that  the  appellant  inflicted  serious  injuries 
upon  the  appellee.  If  the  theory  of  the  appellee  is  the 
true  one,  and  the  jury  by  the  verdict  in  effect  found  that 
it  was,  we  can  not  say  that  $2,500  is  in  excess  of  what 
the  appellee  was  entitled  to  recover. 

A  man  who  would  thus  deliberately  debauch  and  bring 
shame  and  dishonor  upon  the  wife  he  engaged  to  honor 
and  protect  deserves  no  commiseration  at  the  hands  of 
a  court  or  jury. 

It  is  true  the  gist  of  the  action  was  not  for  the  alleged 
misconduct  of  the  appellant  in  bringing  obloquy  and 
disgrace  upon  his  wife,  but  for  an  assault  and  battery, 
and  yet,  if  the  latter  was  established,  we  can  not  say  that 
the  jury  had  not  the  right  to  take  into  consideration  the 
entire  circumstances  leading  up  to  the  point  of  the  strik- 
Vol.  8—39 
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ing,  and  this  would,  of  course,  include  the  acts  of  the 
appellant  in  setting  the  trap  into  which  he  intended  his 
wife  to  fall. 

It  is  not  our  province  to  determine  which  of  the 
theories  was  the  correct  one,  but  the  jury  having 
adopted  the  one  relied  upon  by  the  appellee,  and  there 
being  some  evidence  to  support  it,  we  would  not  feel 
justified  in  holding  that  the  result  reached  was  an  erro- 
neous one. 

The  rule  that  where  the  evidence  is  at  all  conflicting 
upon  the  material  questions  in  issue  this  court  will  not 
undertake  to  weigh  or  determine  it,  is  too  well  established 
to  need  the  citation  of  authority  in  its  support,  and  it 
is  likewise  settled  beyond  controversy,  that  unless  the 
amount  of  the  verdict  is  so  large  as  to  lead  to  the  con- 
clusion that  it  must  have  been  the  result  of  prejudice, 
partiality,  or  corruption,  the  judgment  based  upon  it  will 
not  be  disturbed  on  appeal.  Lake  Erie,  etc,,  R.  W.  Co.  v. 
Acres,  108  Ind.  548;  Farman  v.  Lauman,  73  Ind.  568; 
Louisvilhy  etc,  R.  W.  Co,  v.  Pedigo,  108  Ind.  481. 

A  further  ground  for  a  new  trial  contained  in  the  mo- 
tion made  in  the  court  below  was  that  the  defendants 
were  surprised  by  the  testimony  of  the  plaintiff.  In  this 
connection  it  is  claimed  that  it  was  shown  by  aflBdavita 
filed  in  support  of  the  motion  that  in  a  divorce  proceed- 
ing between  the  appellant  and  appellee  the  latter  testi- 
fied that  her  husband  did  not  strike,  beat,  or  kick  her, 
and  in  effect  that  appellant  did  not  commit  any  assault 
and  battery  upon  her  whatever.  While  we  find  the  af- 
fidavits substantially  as  claimed,  it  is  also  true  that 
counter  affidavits  were  filed  by  the  appellee  tending  to 
show,  not  only  that  she  was  injured,  but  that  she  testi- 
fied to  such  injuries  upon  the  trial  in  the  action  for  di- 
vorce. 

Under  the  third  subdivision  of  the  section  of  the  civil 
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code  defining  causes  for  a  new  trial ,  accident  or  surprise 
against  which  ordinary  prudence  could  not  have  guarded 
is  made  a  ground  upon  which  a  new  trial  may  be  granted. 
R.  S.  1881,  section  559. 

But  inasmuch  as  the  party  who  claims  to  be  surprised 
by  the  testimony  of  a  witness  might  have  procured  a 
continuance  on  account  of  the  surprise,  if  he  had  moved 
for  it  and  shown  proper  grounds,  a  strong  and  clear  case 
must  be  made  before  a  reversal  will  be  grounded  upon 
such  cause.  Louisville^  etc.,  R.W.  Co.  v.  Hendricks,  128 
Ind.  462;  Scheible  v.  Slagle,  89  Ind.  323. 

We  do  not  think  this  is  such  a  case.  As  we  have 
seen,  there  was  some  evidence  tending  to  show  that  the 
appellee  did  testify  on  the  divorce  trial  that  the  appel- 
lant had  struck  and  beaten  her.  Moreover,  we  do  not* 
think  the  appellant  has  brought  himself  within  the  rule 
that  he  must  show  that  by  proper  diligence  he  could  not 
have  had  the  witnesses  at  the  trial,  as  well  as  on  a  new 
trial.     Smith  v.  Harris,  76  Ind.  104. 

The  appellant  also  insists  that  a  new  trial  should  have 
been  granlJed  him  upon  the  ground  of  newly  discovered 
evidence.  The  aflSdavits  filed  in  support  of  the  motion 
are  the  same  as  those  relied  upon  to  show  surprise. 

We  do  not  think  that  the  appellant  shows  himself  en- 
titled to  a  new  trial  for  this  cause.  If  the  appellant,  at 
the  time  of  the  trial,  knew,  as  he  says  he  did,  that  the 
appellee  had  testified  to  certain  facts  at  the  divorce  trial, 
there  is  no  reason  shown  why  he  was  not  prepared  to 
establish  this  at  the  trial  of  this  cause.  She  being  a 
party  to  the  action  her  former  admissions  would  have 
been  competent  testimony  for  the  appellant  and  his  co- 
defendant  at  the  trial,  even  though  she  did  not  herself 
go  upon  the  stand  as  a  witness.  No  sufiicient  excuse  is 
shown  for  the  appellant's  failure  to  have  the  testimony 
at  the  trial.     See  Allen  v.  Bond,  112  Ind.  523. 
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The  proposed  testimony  of  persons  who  had  seen  the 
appellee  the  next  morning  after  the  difficulty  and  saw 
no  marks  of  violence  upon  her  or  heard  her  make  no 
complaint,  does  not  add  any  strength  to  the  appellant's 
position  on  the  subject. 

The  mere  fact  that  appellant  did  not,  before  the  trial, 
know  that  these  persons  would  testify  to  the  facts  which 
he  now  says  he  can  prove  by  them,  is  not  a  showing  of 
any  diligence  to  discover  the  testimony.  Nor  is  it  suffi- 
cient for  him  to  state  in  his  affidavit,  that  he  could  not, 
with  reasonable  diligence,  have  discovered  such  testi- 
mony. It  was  incumbent  upon  him,  in  his  affidavits, 
to  set  out  the  facts  constituting  the  diligence  used  by 
him,  so  that  the  court  might  be  enabled  to  decide 
whether  due  diligence  was  used,  and  if  he  made  inquir- 
ies, the  time,  place,  and  circumstances  should  be  stated. 
Keidingw.  Readle,  1  Ind.App.  240;  Elliott's  App.  Proced., 
section  857,  and  cases  cited. 

This  was  not  done,  and  the  appellant  is  in  no  position 
to  complain. 

Objection  is  made  to  some  of  the  instructions  given. 
Instructions  numbered  4>^,  5K,  and  QH  are  complained 
of.  In  these  instructions  the  court  undertook  to  define 
a  conspiracy.  It  is  urged  that  there  is  nothing  in  the 
evidence  raising  any  question  as  to  any  conspiracy,  and, 
if  there  was,  it  was  only  for  the  purpose  of  entering  the 
appellee's  house  at  the  time  the  difficulty  occurred. 

There  was  evidence  tending  to  show  that  Marrs,  the 
appellant's  co-defendant,  was  approached  by  the  appel- 
lant and  requested  by  him  to  accompany  the  appellant 
to  appellee's  house  during  the  night  of  the  difficulty, 
and  that  appellant  said  that  "he  had  arranged  it"  with 
the  party  found  in  bed  with  the  appellee.  If  there  was  a 
conspiracy  by  which  such  an  arrangement  was  made,  it 
was  proper  for  the  jury  to  consider  it,  both  for  the  pur- 
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pose  of  connecting  Marrs  with  the  transaction  and  to 
show  the  aggravating  circumstances  under  which  the 
appellee  was  attacked.  At  all  events,  we  can  see  no 
harm  in  the  mere  definition  of  a  conspiracy  given  the 
jury  by  the  court. 

It  is  quite  true,  as  contended,  that  a  conspiracy  to  en- 
ter the  appellee's  premises  under  the  circumstances 
claimed  would  not  necessarily  tend  to  prove  an  assault 
and  battery.  But  if  the  assault  and  battery  was  other-^ 
wise  established,  we  know  of  no  good  reason  why  the  jury 
might  not  consider  all  the  facts  and  circumstances  lead- 
ing up  to  it. 

In  the  fifth  instruction  the  court  told  the  jury  that  if 
it  had  been  shown  that  appellee  had  occasionally  been 
meeting  at  her  place  of  residence  the  person  found  in 
her  bed  with  her  and  had  had  improper  relations  with 
him,  such  fact  would  not  justify  an  assault  and  battery 
upon  her.  This  instruction  is  assailed  upon  the  ground 
that  it  assumes  that  an  assault  and  battery  was  com-' 
mitted.  We  do  not  so  construe  the  instruction.  The 
court  fully  informed  the  jury,  in  other  instructions,  what 
was  necessary  for  the  appellee  to  prove  before  she  could 
recover,  and  it  can  not  be  presumed  that  the  jury  was 
misled  by  the  instruction  complained  of. 

Nor  is  there  any  force  in  the  objection  that  the  court 
failed  to  tell  the  jury  that  the  appellee's  misconduct 
might  be  considered  by  them  in  mitigation  of  the  dam- 
ages. 

If  the  appellant  desired  an  instruction  upon  this  point, 
or  deemed  it  necessary  to  have  a  more  explicit  statement 
of  the  rules  of  law  upon  the  subject,  he  should  have  pre- 
pared an  instruction  such  as  he  desired  given,  and  re- 
quested the  court  to  give  it.  Besides,  in  a  subsequent 
instruction,  the  court  fully  met  the  point  by  informing 
the  jury  what  they  might  consider  in  mitigation. 
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We  do  not  think  the  court  erred  in  giving  the  instruc- 
tions referred  to. 

It  is  further  urged  that  error  was  committed  in  an  in- 
struction to  the  effect  that  the  jury,  in  estimating  the 
damages,  might  consider  the  shame,  humiliation,  loss  of 
honor,  reputation,  or  social  position,  if  any  was  shown. 
We  think  these  things  may  be  considered  as  among  the 
natural  results  of  an  unlawful  assault  and  battery.  Where 
this  is  the  case  damages  may  be  recovered  on  account  of 
the  results  mentioned  without  specially  pleading  the 
same  in  the  complaint.  Richter  v.  Meyers,  5  Ind.  App. 
33;  Morgan  v.  Kendall,  124  Ind.  454. 

Nor  does  the  fact  that  no  evidence  was  introduced  as 
to  the  extent  of  the  damage  for  either  of  these  injurious 
results  render  the  instruction  bad.  The  jury  had  the 
right  to  consider  all  the  elements  entering  into  the  dam- 
ages without  special  proof  as  to  amounts,  and  estimate 
the  latter  by  all  the  evidence  given  at  the  trial. 

We  think  the  instruction  is  fully  sustained  by  the  Su- 
preme Court  in  Wolf  v.  Trinkle,  103  Ind.  355. 

It  is  finally  urged  that  the  court  erred  in  annexing  a 
condition  to  its  overruling  of  the  motion  for  a  new  trial 
as  to  the  appellant,  viz.,  the  condition  that  appellee  remit 
$700  of  the  verdict.  If  there  was  error  in  this,  it  was 
not  such  as  harmed  the  appellant.  Had  the  court  over- 
ruled the  motion  without  the  condition,  the  judgment 
would  have  been  for  $700  more  than  it  is.  But  of  this 
the  appellant  can  not  complain. 

This  disposes  of  all  the  questions  presented,  and  we 
have  not  been  able  to  discover  any  reversible  error. 

Judgment  affirmed. 

Filed  Oct.  12,  1893;  petition  for  a  rehearing  overraled  Jan.  13,1894. 
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No.  916. 

Hamilton  bt  al.,  Exbcutoks,  v.  Feary. 

Contract. — Breach  of. — Damagea^  When  JSemote  and  Consequeniial. — 
Becovery. — A  party  injured  by  the  breach  of  a  contract  or  covenant 
is  entitled  to  recover  sach  damages  only  as  proximately  resulted 
from  the  breach  and  were  within  the  contemplation  of  the  parties 
when  the  contract  was  entered  into.  In  such  case,  remote  and  con- 
sequential damages  can  not  be  recovered. 

Landlobd  and  Tenant. — Breach  of  Covenant  to  Bepair. — Damages. — 
Personal  Injury. — Becovery. — Where  a  landlord  leased  premises^ 
and  covenanted  with  the  tenant  to  repair  and  put  in  a  safe  condi- 
tion an  excavation  thereon,  which  was  in  close  proximity  to  a  well 
from  which  the  tenant  had  to  obtain  water  for  domestic  purposes,, 
and  the  landlord  failed  and  refused  to  make  such  repairs,  thou^ 
often  requested  to  do  so,  and  the  tenant,  while  at  the  well  obtaining' 
water,  was  precipitated  into  the  excavation  by  the  falling  in  of  the 
earthen  walls  thereof,  and  was  injured,  the  tenant  can  not  recover 
damages  for  such  injuries  in  an  action  for  breach  of  covenant  to  re- 
pair, such  damages  being  too  remote  and  consequential,  and  not  in 
contemplation  of  the  parties  to  the  covenant. 

Same. — Breach  of  Covenant  to  Bepair. — Bemedy  of  Tenant. — Damages. — 
Becovery. — Personal  Injury. — In  such  case,  on  failure  and  refusal  of 
the  landlord  to  make  the  repairs,  as  he  covenanted  to  do,  the  tenant 
had  the  right  to  make  the  necessary  repairs  himself  and  charge  their 
cost  to  the  landlord,  and,  under  the  principle  that  it  is  the  tenant's 
duty  to  reduce  the  damages  as  much  as  reasonably  lies  in  his  power 
to  do  so,  he  could  not  be  permitted  to  allow  the  defect  in  the  prem- 
ises to  remain,  being  fully  cognizant  of  the  same,  and  then  sue  for 
the  injuries  resulting  from  the  accident  caused  by  the  dangerous 
condition  of  the  premises. 

Same. — Tort. — Sufficiency  of  Complaint.— Failure  to  Show  Negligence. — 
Personal  Injury. — la  such  case,  the  tenant  can  not  recover  in  an 
action  upon  tort,  where  the  complaint  shows  that  the  plaintiff  knew 
of  the  existence  of  the  excavation  before  she  took  possession  of  the 
premises,  and,  with  such  knowledge,  continued  to  occupy  the  prop- 
erty during  the  period  of  the  lease,  after  the  landlord,  upon  demand, 
had  failed  and  refused  to  make  the  repairs ;  that  the  landlord  could 
not  have  given  the  tenant  any  further  information  of  the  defect  than 
she  admits  she  possessed ;  that  the  landlord  practiced  no  fraud  or 
deception  upon  the  tenant  in  connection  with  the  condition  of  the  ex- 
cavation; and  that  the  cause  of  injury,  if  latent  and  not  patent,  was 


^^ 
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no  more  patent  to  the  landlord  than  to  the  tenant,  therefore  failing 
to  show  the  landlord  g:uilty  of  negligence  contributing  to  the  injury. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  J.  Carter  for  appellant. 
A,  C.  Harris,  K.  M.  Hord  and  E,  K.  Adams,  for  ap- 
pellee. 

Reinhard,  J. — ^This  case  was  tried  in  the  court  below, 
upon  the  second  paragraph  of  the  complaint,  to  which  a 
demurrer  was  overruled. 

The  appellee  was  the  tenant  of  the  appellant,  in  a 
dwelling  house  owned  by  the  latter.  The  action  was  for 
the  recovery  of  damages  for  a  personal  injury  sustained 
by  the  appellee  while  in  the  occupancy  of  the  premises. 
The  trial  was  by  a  jury,  and  there  was  a  verdict  in  favor 
of  the  appellee  for  $2,500,  upon  which,  over  appellant's 
motion  for  a  new  trial,  and  other  motions,  judgment  was 
rendered. 

The  overruling  of  the  demurrer  is  the  first  specifica- 
tion of  error. 

The  substance  of  the  paragraph  of  complaint  to  which 
the  demurrer  was  addressed,  is  as  follows: 

That  on  the  22d  day  of  February,  1890,  the  appellee 
leased,  in  writing,  from  the  appellant  the  premises  de- 
scribed; that  by  the  terms  of  the  lease  appellee  was  to 
pay,  as  rent  therefor,  the  sum  of  $8.33  per  month,  in 
advance;  that  the  tenancy  was  to  begin  on  said  date  and 
to  continue  for  six  months  thereafter;  that  she  was  to 
keep  the  property  in  good  condition,  not  sublet  the  same, 
and  to  give  possession  thereof  at  the  end  of  six  months. 
A  copy  of  the  lease  was  filed  with  this  paragraph  of  com- 
plaint, as  exhibit  '*A." 

It  is  further  alleged  that  appellee  did  not  take  posses- 
sion under  the  lease  on  said  day,  and  that  after  the  exe- 
cution of  the  lease,  and  before  appellee  took  possession 
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of  the  property,  it  was  agreed  between  the  parties  that 
appellee  should  not,  and  would  not,  be  required  to  pay 
the  first  month's  rental  until  she  had  taken  full  posses- 
sion. 

It  is  then  averred  that  there  was,  at  that  time,  and  for 
several  months  subsequent  thereto,  located  upon  said  lot 
and  in  the  rear  of  said  house,  a  circular  excavation,  about' 
five  feet  in  depth  and  about  seven  feet  in  diameter,  which 
appellant  had  caused  to  be  made,  intending  thereby  to 
make  a  cistern;  that  a  portion  of  the  said  dwelling  house 
was  then  badly  in  need  of  being  papered,  the  walls  be- 
ing smoked  and  dingy  in  appearance;  that  after  the 
signing  of  said  lease,  to  wit,  on  the  24th  day  of  Febru- 
ary, 1890,  and  before  any  act  had  been  done  thereunder, 
and  before  possession  had  been  taken  by  the  appellee, 
and  before  there  was  any  breach  of  the.  terms  of  said 
lease  by  either  party,  appellee  having  discovered  for  the 
first  time  the  excavation  aforesaid,  and  the  condition  of 
the  walls  aforesaid,  refused  to  take  possession  of  said 
premises  under  the  said  lease,  or  to  pay  any  sum  of 
money  as  rental  for  said  premises  under  said  lease,  or  to 
■comply  with  any  of  the  terms  of  said  contract;  that  there- 
upon, and  upon  said  day,  appellee  and  appellant  entered 
into  a  parol  modification  of  said  lease,  as  follows:  That 
the  said  Hamilton,  to  induce  appellee  immediately  to 
take  possession  of  said  premises  as  his  tenant,  and  to  pay 
him  the  said  rental  therefor,  then  and  there  agreed  with 
appellee  that  if  she  would,  on  that  day,  take  possession 
of  said  premises  and  continue  as  tenant  therein  for  the 
said  period  of  six  months,  at  the  rate  and  under  the 
terms  mentioned  in  said  lease,  and  if  she  would,  on  that 
day,  pay  him  the  sum  of  $8.33  in  cash,  as  the  first 
month's  rental,  that  he  would  immediately  thereafter 
finish  said  excavation  and  make  a  good  cistern,  by  mak- 
ing the  same  deeper  and  walling  up  the  same,  and  would 
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cover  up  and  repair  the  said  excavation  &o  that  the  same 
would  and  could  not  endanger  the  lives  or  bodies  of 
persons  who  should  go  upon  said  lot  or  in  proximity  to 
the  place  where  the  excavation  existed;  that  appellant 
also  agreed  to  paper  said  house  and  put  the  whole  thereof 
in  good  condition  for  the  use  of  the  appellee,  who  desired 
the  use  of  all  of  said  property  for  a  dwelling  for  herself 
and  family;  that  thereupon,  and  before  appellee  had  taken 
possession  of  said  property,  she  paid  the  appellant  the 
sum  of  $8.33,  and  immediately  thereafter  went  into  the 
possession  of  said  premises  under  said  lease  and  said 
modification  thereof,  and  occupied  the  same  under  said 
lease,  as  modified,  for  and  during  the  period  aforesaid, 
for  all  of  which  she  fully  paid  appellant  at  the  rate  afore- 
said, and  in  all  things  fully  performed  her  part  of  said 
agreement  and  the  said  modification  thereof;  that  at  the 
time  of  said  renting,  and  during  the  period  of  said  ten- 
ancy, the  appellant  had  located  and  maintained,  near  the 
edge  of  said  excavation,  a  well,  in  which  was  a  pump, 
from  which,  under  said  lease,  appellee  obtained  water 
for  domestic  purposes,  said  well  being  the  only  place  on 
said  lot  from  which  water  could  be  obtained;  that  appel- 
lant complied  with  his  said  agreement  to  paper  the  walls 
of  the  said  house,  but  that,  although  often  requested  so 
to  do,  prior  to  the  injuries  herein  set  out,  he  neglected 
and  refused  to  complete  said  cistern,  and  allowed  the 
same  to  remain  in  the  unfinished  condition  aforesaid 
during  the  whole  of  said  period  of  six  months;  that  here- 
tofore, to  wit,  on  the  26th  day  of  July,  1890,  and  in  the 
night  time,  and  while  appellee  was  prudently  and  care- 
fully trying  to  get  some  needed  water  from  said  well  by 
means  of  said  pump,  and  while  she  was  standing  upon 
the  ground  near  said  excavation,  and  no  nearer  than  was 
necessary  in  order  to  get  said  water,  she  being  near  to 
said  pump  and  in  the  proper  place  to  get  water  there- 
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from,  the  earth  surrounding  said  excavation,  and  upon 
which  she  was  standing,  caved  and  fell  into  said  exca* 
vation  so  suddenly  and  unexpectedly  to  her  that,  with- 
out any  fault  or  negligence  on  her  part,  she  was  thereby 
precipitated  and  thrown  violently  and  with  great  force 
into  said  excavation,  and  upon  a  piece  of  timber  lying  at 
the  bottom  thereof,  resulting  in  serious  bodily  injury 
to  her,  as  hereinafter  set  out;  that  said  excavation  was 
made,  as  set  out,  and  without  any  walls  or  other  barriers 
thereto,  whereby  said  adjoining  earth  could  be  held  in 
place,  and  that  by  reason  of  the  same  remaining  in  such 
condition  during  the  period  aforesaid,  the  earthen  walls 
of  said  excavation  had  become,  at  the  time  of  said  in- 
jury, so  undermined'  and  in  such  dangerous  condition  as 
to  result  in  the  injury  aforesaid,  which  condition  was 
perceptible  to  appellant;  that  appellee  had  no  knowledge, 
prior  to  said  injury,  that  the  earth  surrounding  said  ex- 
cavation was  in  said  undermined  and  dangerous  condi- 
tion, and  she  believed,  up  to  said  time,  that  the  same 
was  firm  and  would  support  her  weight  thereon;  that  by 
reason  of  said  fall  appellee  sustained  the  following  in- 
juries, to  wit. 

Then  follow  a  description  of  the  injuries  and  an  aver- 
ment that  the  same  were  not  caused  by  the  act,  fault  or 
negligence  of  the  appellee,  but  were  wholly  the  result  of 
the  said  wrongful  and  negligent  acts  of  appellant. 

The  complaint  then  proceeds  to  specify  the  damages 
and  concludes  with  a  prayer  for  $5,000  judgment. 

A  copy  of  the  lease  is  set  out,  and,  as  indicated  in  the 
complaint,  it  contains  no  stipulation'  for  the  making  of 
repairs  on  the  part  of  the  appellant.  Assuming  that  the 
modified  agreement  was  such  as  obligated  the  appellant 
to  place  the  excavation  in  a  condition  of  safety,  does  the 
appellee  show  herself  entitled,  by  the  averments  of  the 
complaint,  to  the  remedy  here  pursued? 
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Appellee's  counsel  construe  the  action  to  be  upon  the 
contract  to  repair.  As  such,  is  the  complaint  sufficient? 
Without  an  express  agreement  to  make  repairs,  it  does 
not  devolve  upon  the  landlord  to  do  so.  This  is  con- 
ceded. Assuming  that,  in  the  present  case,  there  is  such 
an  agreement,  what  redress  is  the  tenant  entitled  to  for 
a  breach  of  the  obligation? 

Appellant's  counsel  contend  that  in  such  case  the  ten- 
ant may  either  abandon  the  premises,  or  make  the  repairs 
himself  and  recoup  the  expense  therefor  in  an  action  by 
the  landlord  for  rent. 

On  the  other  hand,  the  appellee's  position  is  that  the 
tenant  need  not  pursue  either  of  these  remedies,  but  may 
sue  in  damages  and  recover  for  any  injury  proximately 
flowing  from  the  breach  of  the  covenant.  Taylor  Landlord 
and  Tenant,  section  330;  Buck  v.  Rodgers,  39  Ind.  222; 
McCoy  V.  Oldham,  1  Ind.  App.  372. 

That  this  position  is  well  taken,  we  shall  not  under- 
take to  controvert. 

It  may  be  stated,  as  a  general  rule,  that  for  a  breach 
of  contract  in  any  case  the  injured  party  is  entitled  to 
recover  such  damages  only  as  proximately  resulted  from 
the  breach,  and  were  within  the  contemplation  of  the 
parties  when  the  contract  was  entered  into.  Damages 
which  are  remote  and  speculative  can  not  be  recovered. 
5  Am.  and  Eng.  Encyc.  of  Law,  13. 

In  this  respect  the  rule  is  not  different  from  what  it 
would  be  if  the  contract  to  repair  had  been  between  the 
tenant  and  a  mechanic  or  workman  employed  by  her  to 
do  the  work.  The  only  damages  recoverable  in  such 
case  would  be  the  difference  between  the  price  agreed 
upon  and  the  actual  cost  of  the  work  if  the  employer  had 
hired  another  to  do  it,  and  possibly  such  other  damages 
as  were  sustained  by  reason  of  the  delay.  This  would  be 
especially  true  if  the  employe  had  repudiated  the  con- 
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tract  after  reasonable  uoiice  to  her,  or  had  positively  re- 
fused to  perform  it;  for,  upon  such  refusal,  it  would  have 
been  the  privilege  of  the  employer  to  treat  the  contract 
as  rescinded,  and  she  could  have  hired  the  work  to  bo 
done  by  another. 

We  shall  not  undertake  to  assert  that  if  the  employe 
had  repeatedly  promised  to  do  the  work  upon  being  re- 
quested to  do  90,  and  had  thus  led  the  employer  to  rely 
upon  his  carrying  out  the  promii^e,  he  might  not  beheld 
liable  as  for  special  and  consequential  damages^  even  for  a 
personal  injury  incurred  under  the  circumstances  of  the 
present  case.  But  even  then  there  could  be  no  recovery 
unless  the  employer  bad  done  all  that  she  reasonably 
could  do  to  reduce  the  damage  as  much  as  practicable. 

Applying  this  rule  to  the  case  in  hand,  it  may  be 
conceded  that  there  are  circumstances  under  whieJi  a 
tenant  may  recover  special  and  consequential  dam- 
ages for  the  breach  of  the  landlord's  covenant  to  re- 
pair. Thus  it  was  held  in  Bvck  w  Rodgers,  supra ,  that 
where  the  landlord  had  agreed  to  furnish  his  tenant  a 
sufficient  quantity  of  rails  to  keep  his  fences  in  repair, 
so  as  to  protect  the  crops,  and  had  failed  to  do  so,  and 
the  cattle  bad  broken  in  and  destroyed  the  crops,  the 
landlord  was  liable  to  the  tenant  for  the  damages  oc- 
casioned by  the  injury  to  the  crops-  But  this  and  other 
similar  holdings  are  predicated  upon  the  supposition  that 
the  tenant  or  lessee  had  used  such  reasonable  means  n^ 
were  in  his  power  to  prevent  or  lessen  the  damages.  The 
Supreme  Court  has  repeatedly  declared  and  given  effect 
to  this  principle,  and  in  a  very  recent  case  has  expressly 
decided  that  the  case  of  Buck  v.  Rodgera,  supra,  was  de- 
termined in  full  recognition  of  the  same.  Htndry  v. 
*S*7m6r,  126Ind.  19. 

In  the  case  just  cited  the  lessor  had  agreed  to  place  a 
new  roof  upon  the  store  house  of  which  the  lessee  was 
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the  occupant  with  a  stock  of  goods.  By  the  failure  of 
the  lessor  to  comply  with  his  covenant,  the  lessee's  goods 
were  damaged  by  a  leak  in  the  roof,  for  which  he  sued 
the  lessor  for  damages.  The  complaint  averred  that  the 
tenant  had  repeatedly  requested  the  landlord  to  make  the 
repair,  but  that  the  latter  had  failed  and  refused  to  do  so. 
It  was  held,  that  under  these  circumstances  the  tenant 
could  not  recover  the  damages  occasioned  by  the  injury 
to  his  goods;  that  upon  the  landlord's  refusal  he  should 
have  made  the  repairs  himself  and  charged  them  to  the 
landlord. 

It  is  averred  in  the  paragraph  of  complaint  under  con- 
sideration, that  the  appellant,  ''although  often  requested 
so  to  do,  prior  to  the  injuries  herein  set  out,  neglected 
and .  refrised  to  complete  said  cistern,  and  allowed  the 
same  to  remain  in  the  unfinished  condition  aforesaid, 
during  the  whole  of  said  period  of  six  months." 

It  was  said,  in  the  case  of  Hendry  v.  Squier,  supra: 
*'As  shown  by  the  averments  in  the  pleading,  the  con- 
dition of  this  roof  was  well  known  to  the  appellant  long 
before  the  time  when  the  landlord  was  to  repair  it  by 
putting  on  a  new  roof.  And  it  is  further  averred  that 
the  appellant  requested  the  repairs  to  be  made,  and  the 
appellees  refused  to  make  the  repairs.  This  gave  the 
appellant  the  right  to  make  the  necessary  repairs  and 
charge  them  to  appellees.  Hopkins  v.  Ratliff,  115  Ind. 
213.  Certainly,  after  such  refusal  appellant  could  not 
voluntarily  permit  his  goods  to  remain  in  the  build- 
ing and  suffer  injury,  and  recover  the  damage  from  the 
appellees.  Yet,  under  these  circumstances,  the  appel- 
lant allows  his  goods  to  remain  in  this  end  of  the  build- 
ing, and  be  damaged  by  the  rainfall,  when,  for  aught 
that  appears  in  the  pleading,  it  would  have  been  a  small 
expense  to  have  repaired  it,  or  that  even  a  new  roof  upon 
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the  building  would  have  cost  much  less  than  the  dam- 
ages sustained  to  the  goods." 

In  this  particular  the  case  at  bar  does  not  differ  ma- 
terially from  the  case  cited.  In  both  cases  the  pleading 
showed  that  the  landlord  had,  long  before  the  injury,  re- 
fused to  make  the  repairs.  Where  this  is  the  case  it 
would  seem  to  be  fruitless  for  the  tenant  longer  to  rely 
upon  the  landlord's  promise.  He  would  have  the  right 
to  make  the  necessary  repairs  himself  and  charge  their 
cost  to  the  landlord.  Under  the  principle  that  it  is  his 
duty  to  reduce  the  damages  as  much  as  reasonably  lies 
in  his  power  to  do  so,  he  could  not  be  permitted  to  allow 
the  defect  in  the  premises  to  remain,  being  himself  fully 
cognizant  of  the  same,  and  then  sue  for  the  accident  re- 
sulting from  the  dangerous  condition  of  the  property. 

The  case  under  consideration  can  not  be  distinguished 
from  the  one  cited  by  saying  that  in  the  latter  case  the 
tenant  might  have  removed  his  goods  to  another  part  of 
the  building.  The  court  does  not  base  its  conclusion 
upon  this  fact.  It  holds  that  under  such  circumstances 
his  remedy  was  to  make  the  repairs  and  charge  them  to 
the  landlord.  This  ruling  does  not  conflict  with  the 
cases  which  decide  that  the  tenant,  instead  of  making 
such  repairs  himself,  might  recover  in  damages  the 
diminution  of  the  value  of  the  rent  during  the  time  the 
premises  remain  out  of  repair.  While  in  such  cases  the 
landlord  is  clearly  guilty  of  a  violation  of  his  contract, 
the  tenant  can  not  remain  inactive  and  allow  special 
damages  to  accrue,  and  recover  them  from  the  landlord, 
when,  at  slight  expense,  he  might  have  averted  the  in- 
jurious consequences  complained  of. 

The  principle  adverted  to  applies  not  only  to  breaches 
of  contracts,  but  to  torts  as  well.  *'In  case  of  wrongful 
injury  to  person  or  property,  the  injured  party  is  required 
to  use  reasonable  exertion  to  lessen  or  moderate  the  re- 
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suiting  damage."  1  Suth.  Dam.,  section  90,  and  cases 
cited  in  second  edition. 

As  we  have  stated,  the  appellee  treats  this  case  as 
though  the  complaint  declared  upon  a  breach  of  contract 
and  not  upon  tort.  But  it  is  our  opinion  that  such  dam- 
ages are  not  the  natural  and  ordinary  result  of  a  breach 
of  the  covenant,  and  were  not  in  contemplation  of  the 
parties  when  the  contract  was  entered  into.  Such  dam- 
ages are  too  remote  and  speculative,  and  could  only  be 
recovered  as  special  and  consequential  damages,  under 
circumstances  hereinbefore  adverted  to. 

We  think  if  there  is  any  liability  under  the  facts  set 
up  in  the  complaint,  it  must  be  upon  the  theory  of  neg- 
ligence, as  upon  tort.  To  determine  whether  or  not 
there  was  actionable  negligence,  it  must  first  be  ascer- 
tained what  if  any  duty  the  appellant  owed  the  appellee 
and  the  manner  in  which  the  appellant  failed  to  dis- 
charge such  duty.  The  duties  owing  by  a  landlord  to 
his  tenant  are  various,  but  they  are  limited.  The  land- 
lord does  not  insure  the  safety  of  the  premises,  nor  does 
he  impliedly  warrant  them  to  be  inhabitable  or  fit  for 
certain  uses,  and,  as  a  general  rule,  the  tenant,  under  the 
maxim  caveat  emptor,  assumes  all  the  risks  incident  to  the 
occupancy,  having  complete  control  and  dominion  over 
the  premises.  To  this  general  rule  there  are,  however, 
several  exceptions.  Thus  the  landlord  is  liable  where 
the  premises  contain  some  hidden  defect  or  defects,  or 
are  infected  with  some  noxious  disease,  rendering  them 
dangerous  or  uninhabitable,  and  of  which  dangerous  ele- 
ments or  defects  the  landlord  had  some  knowledge  or  in- 
formation, but  which  were  not  open  to  the  view  of  the 
tenant  and  of  which  he  was  ignorant  or  uninformed. 
And  so  the  landlord  is  answerable  where  he  controls  or 
retains  possession  of  a  portion  of  the  premises,  or  a  por- 
tion is  used  in  common  by  two  or  more  tenants,  and  an 
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injury  occurs  through  some  negligence  or  fault  of  the 
landlord  upon  that  portion  over  which  he  has  the  con- 
trol or  which  is  used  in  common.  Still  another  in- 
stance of  liability  on  the  part  of  the  owner  is  where  he, 
though  not  bound  to  do  so,  undertakes  to  make  repairs, 
and  makes  them  in  so  negligent  or  unskillful  a  manner 
as  to  produce  injury  to  the  tenant.  Also,  where  the 
landlord  has  covenanted  to  make  repairs,  and  upon  be- 
ing notified  has  repeatedly  promised  and  led  the  tenant 
to  believe  in  good  faith  that  he  will  make  them.  The 
liability  of  the  lessor  in  these,  and  perhaps  other  in- 
stances, arises  from  tjie  principle  that  he  owes  the  lessee' 
a  duty,  and  if,  by  the  lessor's  failure  or  negligence  to 
discharge  such  duty,  and  without  any  contributing  fault 
of  the  lessee,  the  latter  sustains  injury,  a  right  of  action 
arises  in  favor  of  the  lessee  or  tenant,  for  the  damages 
sustained.  Buswell  Pers.  Inj.,  section  82,  et  seq.;  1 
Taylor  L.  and  T.  08th  ed.),  section  175a;  1  Wood  L. 
and  T.  (2d  ed.),  section  379;  Lucas  v.  Coulter,  104  Ind. 
81;  Deller  v.  Hofferberth,  127  Ind.  414;  Purcelly.  En- 
glish, 86  Ind.  34;  Toole  v.  Beckett,  67  Me.  544;  Gregor 
v.  Cady,  82  Me.  131;  Kirhy  v.  Boylston  Market  Aas'n, 
80  Mass.  249;  Bowe  v.  Hunking,  135  Mass.  380;  Minor 
V.  Sharon,  112  Mass.  477;  Oill  v.  Middleton,  105  Mass. 
477;  Wellington  v.  Downer,  etc.,  Oil  Co.,  104  Mass.  64; 
Cowen  v.  Sunderland,  145  Mass.  363;  Willy  v.  Mulledy, 
78  N.  Y.  310;  Cesar  v.  Karutz,  60  N.  Y.  229;  McAlpin 
V.  Powell,  70  N.  Y.  126,  26  Atl.  Rep.  155;  Arnold  v. 
Clark,  45  N.  Y.  Sup.  Ct.  252;  Flynn  v.  Hatton,  43  How. 
Pr.  333;  Butler  v.  Cushing,  46  Hun,  521;  Snyder  v. 
Gorden,  46  Hun,  538;  Kabus  v.  Frost,  50  N.  Y.  S.  C.  72; 
Scott  V.  Simons,  54  N.  H.  426;  Little  v.  McAdaras,  38 
Mo.  App.  187;  Reichenbacher  v.  Pahmeyer,  8  111.  App. 
217;  Mendel  v.  Fink,  8  111.  App.  378;  Pollack  v.  Pioche, 
Vol.  8—40 
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35  Cal.  416,  95  Am.  Dec.  115,  with  notes;  Godley  v. 
Hagerty,  20  Pa.  St.  387. 

The  appellee  admits,  in  her  complaint,  that  she  knew 
of  the  existence  of  the  excavation  even  before  she  took 
possession  of  the  premises,  and  with  such  knowledge 
continued  to  occupy  the  property  for  the  period  of  six 
months,  though  the  appellant  had,  upon  demand,  failed 
and  refused  to  make  the  repair  which  he  had  covenanted 
to  make.  The  appellant  could  not  have  given  the  ap- 
pellee any  more  information  of  the  defect  than  she  ad- 
mits she  possessed.  To  avoid  this  dilemma  she  under- 
takes to  aver  that  the  hidden  portion  of  the  defect  con- 
sisted in  the  ruinous  condition  of  the  banks  of  the  exca- 
vation, and  not  in  the  excavation  itself,  and  she  insists 
that  it  was  the  duty  of  the  appellant  to  have  disclosed 
these  to  her.  She  does  not  aver  that  the  appellant  had 
any  peculiar  knowledge  of  these  other  than  she  had 
herself;  at  least  the  facts  pleaded  'show  that  she  had 
ample  time  and  opportunity  for  investigation,  and  there 
is  no  pretense  that  the  appellant  practiced  any  fraud  or 
deception  upon  her  in  connection  with  the  condition  of 
the  walls  of  the  excavation.  It  must  be  clear,  therefore, 
that  if  the  cause  of  the  injury  was  a  latent  and  not  a 
patent  danger,  it  was  no  more  patent  to  the  owner  than 
to  the  lessee,  and  it  does  not  appear  wherein  he  violated 
any  duty  in  failing  to  apprise  her  of  the  same.  If  we 
should  treat  the  complaint,  therefore,  upon  the  theory  of 
a  latent  defect,  we  encounter  the  insurmountable  obstacle 
that  it  fails  to  show  the  appellant  guilty  of  any  negli- 
gence; and  hence,  whether  the  appellee  was  guilty  of 
contributory  negligence  or  not,  there  is  no  right  of  ac- 
tion. See  Buswell  Pers.  Inj.,  section  84;  Taylor  Land- 
lord and  Tenant,  section  175a. 

But  if  we  take  the  other  end  of  the  dilemma,  and  say  that 
the  particular  duty  which  the  appellant  owed  the  appel- 


NOVEMBER  TERM,  1893. 


627 


Hamilton  et  aZ.,  Executors,  v.  Feary. 


lee  here  was  not  to  disclose  to  her  the  existence  of  the 
latent  defect  of  the  banks  of  the  excavation,  but  to  fill 
up  the  latter  and  place  the  premises  in  safe  condition, 
we  then  come  back  to  the  other  obstacle,  already  men- 
tioned in  reviewing  the  complaint  as  upon  contract,  that 
the  appellee  has  failed  to  reduce  or  moderate  the  dam- 
ages, as  she  could  have  done  by  making  the  repairs  her- 
self and  charging  them  to  the  appellant. 

In  addition  to  all  this,  it  is  very  questionable,  we  ap- 
prehend, whether,  under  the  pleading,  she  does  not  show 
herself  guilty  of  contributory  negligence.  The  well  from 
which  she  got  water  was  in  close  proximity  to  the  alleged 
dangerous  excavation.  She  had  occupied  the  premises 
with  the  dangerous  excavation  from  February  to  July. 
The  banks  were  not  walled  up,  and  there  was  nothing  to 
prevent  the  changing  seasons  from  having  their  full  effect 
upon  the  earth  surrounding  the  cavity.  The  appellee 
was  bound  to  make  use  not  only  of  her  senses,  but  also 
of  her  knowledge  and  reasoning  faculties.  She  must 
have  known  that  during  all  this  time  the  earth  consti- 
tuting these  embankments  had  become  liable,  under  the 
varying  influences  of  the  atmosphere  and  the  weather,  to 
crumble  and  give  way,  and  hence  it  is  very  difficult  to  per- 
ceive how  she  could  have  been  free  from  contributory  fault 
by  venturing  so  near  to  the  dangerous  pitfall.  And  so,  if 
we  regard  this  complaint  as  counting  upon  tort  for  neg- 
ligence, and  there  was  fault  in  the  appellant  in  failing  to 
repair,  or  in  failing  to  disclose  the  defect,  there  was 
likewise  fault  on  the  part  of  appellee  in  not  avoiding  the 
danger. 

From  what  we  have  said,  it  must  be  apparent,  we 
think,  that  we  regard  the  complaint  as  totally  insufficient 
to  state  a  cause  of  action,  either  as  upon  contract,  for 
consequential  and  special  damages,  or  as  upon  tort,  for 
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the  negligent  failure  of  the  appellant  to  perform  his  duty 
as  landlord. 

Our  conclusion  is  that  the  demurrer  should  have  been 
sustained. 

In  view  of  this  conclusion,  it  will  not  be  necessary  to 
consider  errors  alleged  to  have  occurred  after  the  ruling 
upon  the  demurrer. 

Judgment  reversed. 

Ross,  J.,  w^as  absent. 

Filed  Oct.  20,  1893 ;  petition  for  a  rehearing  overruled  Jan.  12, 1894. 
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Kerlin  v.  The  National  Accident  Association. 

Insurance. — Accident  Insurance. — Premium,  What  Amounts  to  Payment 
of, —  Tender  of  Full  Amount  of  Premium. — Promise  by  Agent  to  Apply 
a  Debt  Owing  by  Him  to  Insured  on  Premium. — Prc«timp Won.— Where, 
at  the  time  of  the  execution  of  an  application  for  accident 
insurance,  the  person  seeking  insurance  exhibited,  offered,  and 
tendered  to  the  company's  soliciting  and  collecting  agent,  tiie 
full  amount  of  the  first  annual  premium  for  the  policy,  and  the 
agent  was  owing  the  insured  a  sum  less  than  the  amount  of  the  pre- 
mium, and  the  agent  told  the  insured  to  pay  him,  the  agent,  the  ex- 
cess of  the  premium  over  the  amount  owing  by  the  agent  to  the  in- 
sured, and  he,  the  agent,  would  pay  to  the  company  the  amoant 
owing  by  the  agent  to  the  insured,  and  the  insured,  acting  in  entire 
good  faith,  paid  the  sum  in  excess  of  the  debt  owing  by  the  agent 
to  him,  and  relied,  in  good  faith,  upon  the  agent's  statement,  that 
he,  the  agent,  would  pay  to  the  insurance  company  the  remainder 
of  the  premium,  this,  in  law,  would  be  a  sufficient  payment  of  the 
premium  by  the  insured ;  and  the  insured  is  not  bound  to  see  that 
the  agent  pays  the  money  to  the  company,  but  he  has  the  right  to 
presume  that  it  has  been  so  paid,  until  he  has  notice  to  the  contrary. 

Same. — Authority  of  Agent. —  Waiver. — In  such  case  the  agent,  acting 
in  the  general  scope  of  his  authority,  had  the  power  to  waive  the 
payment  of  the  premium  in  several  different  installments,  and  to  ac- 
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cept  payment  in  advance,  his  powers  in  such  matters  being  equal  to 
the  powers  of  the  officers  of  the  company  at  the  home  office, 

Same. — Authority  of  Agent. — Special  Limitation,— NoUce  of. — In  each 
case,  if  the  party  acts  in  good  faith  with  the  agent,  relying'  upon  the 
statements  made  by  such  agent,  within  the  8i;ope  of  bis  apparent 
authority,  the  principal  will  be  bound  by  euc?h  statements^  and  if 
there  is  any  limitation  on  the  power  of  the  agent>  within  the  scope 
of  the  particular  business,  it  is  the  duty  of  the  princix>al  to  bring  the 
same  to  knowledge  of  the  applicant. 

Samb. — Contract* — Construction. — ^The  same  prmdples  of  law  ordinar- 
ily govern  the  construction  of  insurance  contracts  that  govern  the 
construction  of  other  contracts. 

Opinion  on  petition  for  rehearing  by  Davis,  C.  J. 

From  the  Marion  Superior  Court. 

F,  if.  Fi7ich  and  J.  A.  Finch,  for  appellant- 
A.  J.  Beveridge,  for  appellee. 

Davis,  J. — Appellant  instituted  this  action  against  ap- 
pellee, upon  a  certificate  of  membership  issued  to  her 
husband,  Isaac  N.  Kerlin,  for  the  principal  sum  of  three 
thousand  dollars,  in  the  event  of  his  violent  death  by 
accidental  means,  conditioned  upon  his  performance  of 
all  the  stipulations,  agreements  and  conditions  contained 
in  said  certificate  of  membership  and  his  application 
therefor,  which  is  made  a  part  thereof. 

The  application,  made  on  the  18th  of  August,  1889^ 
contains  the  following: 

''I  agree  to  pay  annually,  not  to  exceed  |30,  the 
amount  assessed  therefor,  in  advance,  without  notice,  so 
long  as  I  apply  to  the  home  office  for  its  continuance^  to 
be  paid  as  follows:  The  first  monthly  payment,  of  $7.50, 
to  be  made  on  the  20th  day  of  September^  1889,  and  one 
payment  of  like  amount  due  the  same  day  of  each  of  the 
next  succeeding  three  months,  to  be  apportioned  to  the 
expense  and  indemnity  funds,  as  provided  in  the  charter 
and  regulations  of  said  association,  and  in  default  of  any 
payment  being  made  by  12  o'clock  noon,  of  the  day 
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when  due,  as  above  specified,  said  membership  and  insur- 
ance shall  then  and  thereby  become  void,  and  can  only 
be  reinstated  by  tendering  payment  to  the  home  office, 
and,  if  accepted,  the  reinstatement  takes  effect  from  and 
after  the  date  of  such  payment,  and  no  claim  can  be 
made  for  any  injury  occurring  between  the  dates  of  such 
forfeiture  and  such  reinstatement.'' 

On  the  same  day  the  certificate  was  issued,  containing, 
among  others,  the  following  provisions: 

"This  certificate  shall  not  take  effect  unless  payment 
is  made  or  secured  as  agreed.        »     »     » 

''In  consideration  of  the  facts  and  warranties  in  said 
application,  and  the  agreement  to  fully  perform  all  the 
provisions  and  conditions  of  this  contract,  all  of  which 
are  conditions  precedent." 

The  appellee  answered  the  complaint  by  general  de- 
nial, and  trial  by  jury  resulted  in  verdict  and  judgment 
in  favor  of  appellant  for  the  full  amount  of  the  certifi- 
cate. On  appeal  to  general  term,  the  judgment  was  re- 
versed, and  from  the  decision  of  the  superior  court  at 
general  term  this  appeal  is  prosecuted. 

Several  questions  are  presented,  in  support  of  which 
numerous  authorities  are  cited,  but  these  questions  are 
so  related  and  interwoven  with  one  another  that  the  de- 
termination of  one  or  two  propositions  will  be  decisive  of 
the  entire  controversy. 

The  evidence  is,  in  some  particulars,  conflicting  and 
contradictory,  but  there  is  evidence  in  the  record  tending 
to  show  that  said  Isaac  N.  Kerlin  was  carrying  a  certifi- 
cate in  the  National  Accident  Association,  which  was 
about  to  expire,  and  that  one  Disher,  who  w^as  an  agent 
of  the  appellee,  with  authority  to  solicit  applications  and 
to  collect  premiums,  but  who  was  not  authorized  to  con- 
tract insurance  or  to  issue  policies,  called  to  see  Kerlin 
in  regard  to  the  renewal  of  such  certificate. 
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Said  Kerlin  was  a  baggageman,  running  on  a  railroad 
from  Indianapolis  to  Chicago,  and  at  the  time  the  agent 
called  on  him  he  was  in  his  car  in  the  Union  Station  at 
Indianapolis,  and  the  train  was  about  ready  to  go.  After 
the  application  had  been  written,  but  whether  before  or 
after  it  was  signed,  is  not  clear,  and  just  before  the  train 
started,  the  agent  asked  Kerlin  why  he  could  not  then 
pay  all  the  premiums,  as^  he  had  done  before,  to  which 
Kerlin  replied  that  he  guessed  he  might,  and  said:  ''Just 
write  up  a  new  application,"  to  which  the  agent  replied 
that  he  had  not  the  time,  and  that  the  application  which 
he  had  written  "would  do  just  as  well,"  and  thereupon 
Kerlin  replied  "all  right,"  and  there  tendered  the  agent 
thirty  dollars — three  ten-dollar  bills — in  payment  of  the 
entire  premium  for  the  year,  and  the  agent  in  his  testi- 
mony, says:  "I  told  him  that  I  had  ten  dollars  that  he 
had  loaned  me  a  while  back  that  I  would  apply  on  it  (the 
premium),  and  he  could  retain  the  ten  dollars,"  and, 
therefore,  the  agent  only  took  twenty  dollars  of  the  money 
so  tendered,  and  gave  to  Kerlin  a  receipt  for  thirty  dol- 
lars in  payment  of  the  premium  in  full,  and  agreed  to 
pay  the  ten  dollars  to  the  company  in  discharge  of  his 
debt  to  Kerlin. 

Disher,  in  October,  paid  $7.50  to  the  company,  and 
the  company,  as  the  several  installments  became  due, 
according  to  the  terms  of  the  application  as  written,  each 
month  gave  to  said  Disher,  as  such  agent,  a  statement 
or  list  of  collections  to  be  made  by  him  from  different 
members,  including,  among  others,  the  name  of  Kerlin. 
Such  statements  were  placed  in  the  hands  of  Disher  in 
September,  October,  November  and  December,  and  there 
is  evidence  tending  to  show  that  when  the  respective  in- 
stallments became  due,  according  to  the  terms  of  the 
application,  at   the  request   of   the   agent,  the  time  of 
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payment  of  the  several  amounts  by  Kerlin  was  extended 
by  the  company. 

The  company  was  not  aware  of  tjie  payment  of  the  en- 
tire premium  by  Kerlin  to  Disher,  and  neither  did  Ker- 
lin have  any  notice  or  knowledge  of  the  failure  of  Disher 
to  pay  the  full  amount  to  the  company,  or  of  the  alleged 
extensions  in  his  behalf. 

For  some  of  these  months,  the  list  placed  in  the  hands 
of  Disher  for  collection  amounted  to  as  much  as  $145. 
Such  collections  were  placed  in  his  hands  about  the  first 
of  the  month;  he  made  the  collections  during  the  month 
and  '*used  the  money  (so  collected  for  the  company) 
right  along,"  until  he  made  his  return  and  settlement, 
about  the  first  of  the  next  succeeding  month.  This  also 
appears  to  have  been  his  manner  of  doing  business  for 
and  as  the  agent  of  the  company,  previous  to  the  renewal 
of  the  policy  in  question. 

On  or  about  the  31st  of  December,  1889,  Kerlin  was 
killed  in  a  railroad  accident,  and  a  few  days  thereafter 
Disher  reported  to  the  home  office  that  during  the  month 
he  had  collected  one  installment  of  the  Kerlin  premium, 
which  he  then  offered  to  pay  to  the  company,  but  the 
company,  because  of  the  death  of  Kerlin,  refused  to  ac- 
cept the  money,  etc. 

One  of  the  contentions  of  counsel  for  appellant  is  that 
the  jury  was  warranted  in  finding  for  appellant,  on  the 
theory  that  inasmuch  as  the  appellee  did  not  declare  a 
forfeiture  for  failure  to  pay  the  several  ayiounts  on  the 
premiums  in  installments  at  the  time  prescribed  in  the 
application,  but,  on  the  contrary,  extended  the  time  of 
payment  so  that  in  December  the  agent  had  in  his  hands 
for  collection  one  installment  at  least  of  said  premium, 
which,  when  he  made  his  return  about  the  first  of  Janu- 
ary, he  reported  that  he  had  collected,  and  then  offered  to 
pay,  the  appellee  had,  by  reason  of  such  facts,  waived 
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the  alleged  forfeiture,  and  that  the  insurance  must  be 
regarded  as  having  been  in  full  force  at  the  time  of  the 
death  of  Kerlin. 

The  rule  thus  invoked  is  stated  as  follows:  ''Impos- 
ing or  collecting  an  assessment  by  a  mutual  insur- 
ance company,  after  the  company  has  knowledge  of  facts 
entitling  it  to  consider  the  policy  no  longer  binding  upon 
it,  without  its  assent,  is,  upon  this  principle,  held  to  be 
a  waiver  of  the  right  to  claim  the  forfeiture  which  it 
might  otherwise  have  insisted  upon."  Murray  v.  Home 
Benefit  Life  Ass'n,  90  Cal.  402,  25  Am.  St.  Rep.  133;  • 
Phenix  Ins,  Co.  v.  Tomlinson,  125  Ind.  84. 

Without  entering  upon  the  discussion  of  this  proposi- 
tion, it  will  suflBce  to  say  that  in  the  view  we  take  of  the 
case,  on  the  record,  as  it  comes  before  us,  the  question 
has  no  controlling  weight,  so  far  as  the  decision  of  the 
court  on  this  appeal  is  concerned. 

The  trial  court  gave  the  jury  the  following  instruction: 
''If,  at  the  time  of  the  execution  of  the  application  by 
Mr.  Kerlin,  he  exhibited,  offered,  and  tendered  to  the 
defendant's  agent  the  full  sum  of  thirty  dollars  in  cash 
as  premium  for  the  policy  in  question,  and  the  agent  was 
owing  Mr.  Kerlin  ten  dollars,  and  told  the  latter  to  pay 
him  only  the  sum  of  twenty  dollars  cash  on  such  pre- 
mium, and  he,  the  agent,  would  pay  to  the  company  the 
other  ten  dollars,  and  Mr.  Kerlin,  acting  in  entire  good 
faith,  paid  the  twenty  dollars  in  cash  and  relied,  in  good 
faith,  upon  the  agent's  statement  that  the  latter  would 
pay  to  the  defendant  the  other  ten  dollars,  this,  in  law, 
would  be  a  sufficient  payment  of  the  premium  by  Mr. 
Kerlin." 

It  is  substantially  conceded  by  the  learned  counsel  for 
the  respective  parties,  in  their  able  oral  argument,  and 
also  in  their  cogent  briefs,  that  the  vital  question  in  the 
case  turns  upon  the  proposition  as  to  whether  the  law 
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applicable  to  the  facts  in  the  case,  which  the  evidence 
tends  to  establish,  is  correctly  stated  in  the  instruction 
quoted.  In  other  words,  if  the  trial  court  erred,  under 
the  circumstances,  in  giving  this  instruction,  the  decis- 
ion of  the  superior  court  in  general  term  should  be  af- 
firmed; otherwise,  such  decision  should  be  reversed,  with 
iustructions  to  affirm  the  judgment  rendered  at  special 
term. 

It  is  first  insisted  by  counsel  for  the  appellee,  that  said 
agent  had  no  right,  at  the  time  the  application  was  made, 
to  waive  the  payment  of  the  different  installments  of  the 
premium  at  the  respective  times,  in  the  several  amounts 
stipulated  in  the  application;  that  in  the  face  of  the 
terms  of  the  application,  the  company  was  not  bound  by 
his  agreement  that  the  entire  annual  premium  of  thirty 
dollars  might  be  paid  in  advance;  that  Kerlin  had  no 
right  to  rely  on  the  statement  of  the  agent  that  it  was  not 
necessary  to  change  or  rewrite  the  application  to  corres- 
pond with  the  facts.  In  short,  that  any  and  all  such 
agreements  or  statements  were  merged  into  the  written 
contract  when  the  application  was  signed.  In  this  con- 
nection it  should  be  remembered  that  Disher  was  author- 
ized to  solicit  the  insurance  and  to  collect  the  premium, 
and  that  he  might  agree  with  the  applicant,  before  or  at 
the  time  the  application  was .  made,  that  the  premium 
should  be  paid  all  in  cash  or  in  the  future  in  install- 
ments. 

It  is  well  settled,  as  said  by  this  court  in  a  recent  case, 
that  ''Where  an  agent,  acting  within  the  general  scope 
of  his  authority,  undertakes  to  make  out  an  application 
for  insurance,  and  fails  to  state  therein  such  facts  and 
circumstances  as  the  applicant  directs,  which,  if  stated 
therein,  would  affect  the  rights  of  the  assured  under  the 
policy  issued  therein,  such  omission  must  be  imputed  to 
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the  company,  and  not  to  the  assured.''  Phenix  Ins,  Co, 
V.  Lorenz,  7  Ind.  App.  266,  33  N.  E.  Rep.  444. 

So,  if,  at  the  time  the  application  is  made  or  the  in*, 
surance  is  contracted,  circumstances  or  conditions  exist 
which  are  in  conflict  with  the  terms  and  conditions  of 
the  application  or  policy,  and  the  agent  of  the  company 
knew  of  their  existence,  '*and  agreed  that  as  to  them  the 
conditions''  of  the  application  should  not  be  effective, 
the  insurer  can  not  take  advantage  of  their  existence  to 
defeat  a  recovery  after  loss  has  occurred.  Phenix  Ins, 
Co,  v.  Lorenz  J  supra;  Howe  v.  Provident  Fund  Society , 
7  Ind.  App.  586. 

In  his  excellent  work  on  Insurance,  Mr.  May,  in 
speaking  of  the  powers  of  what  are  known  as  soliciting 
agents,  says:  '*In  short,  the  agent  may  do  in  this  be- 
half what  could  be  done  at  the  home  office,  if  the  appli- 
cation were  filled  up  there  upon  conference  with  the  of- 
ficers."    Sections  120  and  123,  May  on  Insurance. 

In  our  opinion,  under  the  authorities  cited,  Disher,  as 
the  agent  of  the  company,  had  the  right,  on  the  occasion 
in  question,  to  do  all  that  could  liave  been  done,  in  re- 
lation to  such  matters,  by  the  officers  of  the  company  at 
the  home  office. 

If  it  was  conceded  that  Disher  was,  as  contended  by 
appellee,  a  soliciting  and  collecting  agent,  he  had  the 
authority  to  waive  the  payment  of  the  premium  in  in- 
stallments and  to  accept  payment  of  the  entire  annual 
premium  in  advance.  His  acts  and  his  knowledge,  in 
respect  to  the  matters  in  controversy,  and  within  the 
scope  of  his  agency,  on  that  occasion,  are  the  acts  and 
knowledge  of  the  company.  When  he  assured  Kerlin, 
under  the  circumstances  stated,  that  he  could  pay  the 
entire  annual  premium  in  advance,  and  that  it  was  not 
necessary  to  change  the  application,  or  write  a  new  one 
so  as  to  make  its  terms,  as  to  payment  of  the  premium, 
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correspond  with  the  facts,  the  company  is  bound  by  his 
statements  and  acts  on  that  subject. 

Coming  to  the  principal  questions  presented,  counsel 
for  appellee  states  them  as  follows: 

* 'First. — (a)  Can  an  agent  substitute  his  own  indebt- 
edness to  the  insured  for  the  premium  due  the  associ- 
ation? 

*'(b)  Can  the  insured  pay  his  premium  due  the  asso- 
ciation by  cancelling  the  debt  which  he  owes  the  agent? 

''(c)  Is  the  substitution  of  the  agent's  indebtedness 
to  the  insured,  payment  of  the  premium  to  the  associ- 
ation? 

''(d)  Is  the  cancellation  of  a  debt  owed  by  an  insur- 
ance agent  to  the  person  he  insures,  a  payment  of  the 
premium,  and  does  such  an  arrangement  render  th«  as- 
sociation liable? 

"(e)  Can  a  novation  be  effected  without  the  consent 
of  all  parties?" 

In  support  of  his  contention  that  an  agent  or  an  in- 
surance company  can  not  pay  his  debt  to  the  insured  by 
agreeing  to  pay  the  insured's  premium  to  the  company, 
and  thereby  bind  the  company  without  its  consent  or 
ratification,  the  learned  counsel  cites  the  following, 
among  other,  authorities:  Ostrander  on  Insurance,  p. 
240;  Ferebee  v.  iV.  C.  Mut,  Home  Ins.  Co.,  68  N.  C.  11; 
Texas  Mut.  Life  Ins.  Co.  v.  Davidge,  51  Tex.  244;  Co- 
operative Life  Assurance  Co.  v.  McCormico,  33  Miss. 
233;  Hodman  v.  Insurance  Co.y  92  U.  S.  161;  Aultman 
&  Co.  V.  Lee,  43  la.  404;  Drain  v.  Doggett,  41  la.  682; 
Wlieeler  and  Wilson  Mfg.  Co.  v.  Givan,  65  Mo.  89;  Her- 
ring V.  Hotiendorf,  74  N.  C.  588;  Wiley  v.  Mahood,  10 
W.  Va.  206;  Williams  v.  Johnston,  92  N.  C.  532;  McCor- 
mick  V.  Keith,  8  Nev.  142. 

It  may  be  conceded  that  the  foregoing  authorities  sup- 
port the  general  proposition  that  the  agent,  in  the  ab- 
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sence  of  authority,  either  express  or  implied,  can  ac- 
cept only  money  in  discharge  of  the  debt  due  his  prin- 
cipal, and  that  he  can  not  extinguish  a  debt  to  his  prin- 
cipal by  setting  off  against  it  his  own  debt;  that  he  can 
not,  in  such  cases,  substitute  his  own  indebtedness  to 
the  insured  for  the  premium  due  from  him  to  the  associ- 
ation. 

The  question  in  this  case  is  not,  however,  so  narrow 
as  stated  by  counsel  for  appellee,  but  the  question  which 
we  are  to  determine  is  whether  the  actual  tender  of  the 
full  amount  of  the  premium  to  the  duly  authorized  agent 
of  the  company,  under  the  circumstances  referred  to  in 
the  instruction,  and  the  refusal  of  the  agent  to  accept  it, 
was  sufficient  to  constitute  payment  of  the  premium,  or, 
in  other  words,  is  the  company,  under  the  circumstances 
disclosed,  bound  or  estopped  by  his  waiver  of  the  actual 
payment  of  the  cash? 

Counsel  for  appellee,  however,  while  conceding  that  if 
the  full  amount  of  premium — $30 — had  been  paid  to  the 
agent,  the  company  would  have  been  bound,  although 
the  agent  might  have  used  $10  of  the  money  so  received 
in  paying  his  debt  to  Kerlin,  says  that  "The  fact  that 
the  insured  has  the  actual  cash  in  hand,  and  offers  it  to 
the  agent,  who  is  told  by  the  agent  to  keep  it  in  cancel- 
lation of  the  debt  which  the  agent  owes  the  insured,  does 
not  make  it  any  more  binding  upon  the  association  than 
if  no  tender  had  been  actually  made.  It  is  not,  in  effect, 
payment.  The  agent  must  actually  receive  the  cash  or 
some  equivalent  which  the  association  might  convert  into 
cash.  Having  done  this,  the  agent  is  bound  to  pay  the 
association,  or  the  association  can  prosecute  him  for  em- 
bezzlement.'' 

Otherwise,  it  is  urged,  ''A  dishonest  agent  could  make 
any. arrangement  he  saw  fit,  swear  to  it,  and  bind  the 
company.'' 
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In  the  first  place,  ''the  fair  inference  from  the  fact  of 
appointment  is,  that  the  agent  is  a  suitable  person  and 
conversant  with  his  business.  The  applicant  naturally 
and  rightfully  so  looks  upon  him. ''  May  on  Insurance, 
section  120. 

Therefore,  if  an  agent  acting  for  an  insurance  com- 
pany or  association  should  possess  the  character  de- 
scribed, the  law  would  say,  in  the  words  of  an  old  and 
terse  expression,  '*for  seeing  somebody  must  be  a 
loser  by  this  deceit,  it  is  more  reason  that  he  that  em- 
ploys and  puts  confidence  in  the  deceiver,  should  be  a 
loser  than  a  stranger."  Hern  v.  Nichols,  1  Salkeld, 
289. 

In  the  consideration  of  the  question  as  to  whether  the 
general  principles 'which  underlie  the  authorities  cited 
apply  to  the  proposition  which  we  have  under  investiga- 
tion, we  should  keep  in  view  the  fact  that  the  agent 
must  be  regarded  and  treated  '*as  a  suitable  person,* 'with 
power  to  act  within  the  scope  of  his  apparent  authority. 

Kerlin,  within  these  limits,  had  the  right  to  rely  upon 
the  statements  and  acts  of  Disher,  and  if  he  was,  in  fact, 
misled  by  the  agent,  as  the  result  of  which  either  the 
beneficiary  in  the  certificate  or  the  company  must  suffer, 
it  is  more  reasonable  that  the  appellee  should  be  loser 
than  the  appellant.  Also,  it  should  be  borne  in  mind 
that  ''life  insurance  is  a  cash  business,"  and  that  Kerlin, 
for  the  reasons  stated  in  the  authorities  hereinbefore 
cited,  could  not,  without  the  consent  of  the  company, 
pay  the  premium  due  the  company,  through  a  novation 
of  parties,  by  the  terms  of  which  the  debt  owing  to  him 
by  Disher  was  discharged,  and  the  agent  substituted  in 
his  place  as  debtor  to  the  company.  Further,  it  should 
not  be  forgotten  that  there  was  evidence  tending  to  show 
that  the  agent  "had  ten  dollars"  which  he  had  previously 
borrowed  of  Kerlin,  and   that  Kerlin  actually  tendered 
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the  agent,  in  cash,  the  full  amount  of  the  premium,  of 
which  the  agent  took  only  twenty  dollars,  and  declined 
to  accept  ten  dollars  for  the  reason,  as  stated  by  him,  in 
substance  and  effect,  that  the  ten  dollars  which  he  had 
and  the  twenty  dollars  which  he  then  accepted  made  the 
full  amount  of  the  premium  for  one  year,  and  that  he 
would  pay  the  money  to  the  company.  Disher  was  the 
only  witness  who  testified  in  relation  to  the  transaction 
between  him  and  Kerlin. 

Appellee  insists  that  the  witness,  on  account  of  con- 
tradictory statements  made  out  of  court,  his  failure  to  pay 
over  the  money  which  he  may  have  received,  if  any,  and 
for  other  reasons,  is  discredited,  and  not  worthy  of  belief. 
The  question  as  to  his  credibility  as  a  witness,  and  as  to 
the  weight  which  should  be  given  his  testimony  on  the 
trial,  can  not  be  reviewed  by  the  court.  These  were  mat- 
ters proper  for  the  consideration  of  the  jury,  f  Moreover,' 
the  appellee,  through  his  long  continuation  in  the  service 
of  the  company,  as  solicitor  and  collector,  may  be  said 
to  have  given  him  accredit  to  the  public  as  a  suitable 
and  worthy  agent  for  the  transaction  of  the  business  in 
which  he  was  engaged  for  the  company,  and,  therefore, 
if  it  was  within  our  province  to  do  so,  we  would  not  be 
disposed,  under  the  circumstances,  to  enter  upon  a  re- 
view or  analysis  of  the  evidence  as  to  his  credibility  as 
a  witness.  ' 

Insurance  companies  act  largely  through  agents  who 
are  appointed  to  facilitate  and  promote  their  business. 
Such  agents  must  be  presumed  to  be  clothed  with  the 
power  to  transact  the  business  which  is  intrusted  to  them, 
and  the  fair  inference  from  their  appointment  is  that 
they  understand  and  are  honest  in  the  business  in  which 
they  are  engaged.  If  agents  so  appointed,  with  author- 
ity to  solicit  applications  and  to  collect  premiums,  had  not 
t!)e  authority  to  bind  the  company  within  the  scope  of 
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their  employment,  the  business  of  insurance  companies 
would  be  confined  to  the  limited  sphere  of  negotiations 
with  those  only  to  whom  the  home  oflSce  is  accessible. 
When  agents  so  appointed,  especially  after  being  long 
continued  in  such  positions,  are  not  suitable,  worthy, 
and  reliable,  the  fault,  if  any,  rests  on  the  insurance 
company,  who  is  responsible  therefor,  and  not  on  the 
public.  With  these  preliminary  observations,  we  will 
proceed  to  an  examination  of  the  authorities  relied  on  by 
counsel  for  the  respective  parties. 

In  Halleck  v.  Commercial  Ins.  Co,,  26  N.  J.  268,  it  ap- 
peared that  in  March,  1855,  and  before  and  after  that  time, 
George  W.  Breck  was  a  local  agent  at  Bath,  New  York, 
of  a  foreign  insurance  company,  with  authority  to  make 
surveys,  receive  proposals  for  insurance,  and  to  receive 
premiums  upon  risks  accepted  by  the  company,  but  wa3 
not  authorized  to  make  insurance  or  issue  policies.  Hal- 
leck applied  to  such  agent  for  insurance,  and  was  told 
what  the  insurance  would  be,  which  the  applicant  then 
offered  to  pay,  and  Breck  said  he  would  consider  it  as 
paid,  but  would  leave  it  with  the  plaintiff,  who  was  a 
banker  and  with  whom  the  agent  kept  an  account,  till 
the  policy  arrived,  when  he,  Breck,  would  call  and  get 
the  money.  Afterwards,  and  before  the  policy  was  de- 
livered, and  before  the  premium  was  paid,  the  property 
burned.  One  of  the  provisions  of  the  contract  was  that 
no  insurance  should  be  binding  until  the  premium  was 
paid.  The  company,  so  far  as  appears,  had  no  notice  of 
the  arrangement  with  the  agent.  The  company  refused 
to  pay  the  insurance,  because,  among  other  reasons,  the 
premium  had  not  been  paid.  The  court  held  tjiat  the 
company  was  liable. 

In  the  course  of  the  opinion  the  court  said:  **The 
case  shows  that  the  plaintiff,  when  he  made  his  applica- 
tion, offered  Breck  the  premium,  who  said  he  would  con- 
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aider  it  as  paid,  but  would  leave  it  with  the  plaintiff, 
who  was  his  banker,  till  the  policy  arrived,  when  he 
would  call  and  get  it.  Would  it  have  made  the  payment 
more  real  if  the  plaintiff  had  handed  Breck  the  money, 
and  Breck  had  deposited  it  with  his  banker?*' 

In  the  case  at  bar,  we  pause  to  ask  whether  it  would 
have  made  the  payment  more  real  if  Kerlin  had  handed 
the  additional  ten  dollars  to  Disher,  and  Disher  had  paid 
it  to  Kerlin? 

Continuing,  the  court  said:  ''The  money  was,  in 
legal  effect,  paid  to  Breck,  and  by  him  placed  in  deposit. 
It  was,  in  contemplation  of  law,  an  actual  payment  to 
the  company,  as  much  so  as  if  Breck  had  transmitted 
the  money,  as  well  as  the  application,  to  the  company. 
But  if  not  an  actual  payment,  the  defendants  are  estopped 
from  saying  that  it  is  not.  They  must  be  considered  as 
doing  what  Breck  did,  viz.,  saying  to  the  plaintiff  on  the 
2d  of  March,  when  he  tendered  them  the  money,  we 
will  consider  it  as  paid.  New  York  Central  Ins.  Co,  v. 
National  Protection  Ins.  Co.,  20  Barb.  468.'' 

In  this  connection  it  is  proper  to  remark  that  it  is  im- 
material whether  Disher  was  a  general  agent  or  whether 
he  was  simply  a  soliciting  and  collecting  agent.  If  only 
the  latter,  he  had,  as  we  have  seen,  full  authority  to  do 
all  that  could  have  been  done  at  the  home  office  in  re- 
gard to  the  matters  here  in  difference.  A  general  agent, 
we  apprehend,  would  not  have  had  power  to  do  more  in 
this  respect.  He  seems  to  have  been  an  agent  clothed 
with  full  power  to  solicit  applications  and  to  collect  pre- 
miums in  this  territory.  The  questions  which  we  are  con- 
sidering relate  to  the  application  and  to  the  alleged  pay- 
ment of  the  premium  then  made.  Within  the  scope  of 
the  business  intrusted  to  him  he  had,  so  far  as  the  record 
Vol.  8—41 
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discloses,  all  the  authority  that  a  general  agent  could 
have  exercised  in  the  same  matter. 

In  the  case  of  Chickering  v.  Globe  Mut.  Lis,  Co.,  116 
Mass.  321,  the  agent  was  indebted  to  the  insured  and  told 
him  he  would  take  care  of  the  premium  for  him.  The  in- 
sured thereafter  died  before  the  premium  was  paid.  The 
policy  provided  that  the  failure  to  pay  the  premium 
should  work  a  forfeiture  of  the  insurance. 

The  court,  in  discussing  the  matter,  says:  "It  is  not 
contended  that  the  fact,  that  the  premium  had  become 
due,  was  forgotten  by  the  assured,  or  that  the  necessity 
of  prompt  and  punctual  payment  was  overlooked." 

This  sentence,  under  the  evidence,  will  apply  with 
equal  force  to  the  case  in  hand. 

Continuing,  the  court  in  the  above  case,  says:  *'It  is 
clear  6n  the  evidence  that  an  arrangement  of  some  sort 
was  proposed  and  discussed  for  the  purpose  of  meeting 
that  necessity,  and  the  jury  might  have  found  from  the 
evidence  that  Chickering  not  only  relied  upon  that  ar- 
rangement, but  had  every  assurance  that  it  had  been 
carried  into  effect.'' 

So,  we  might  add,  the  jury  evidently  found  in  this 
case. 

In  Mississippi  Valley  Life  Ins.  Co,  v.  Neyland,  9  Bush, 
(Ky.)  430,  the  court  says:  **The  weight  of  modern 
authority  is  that  a  general  agent  of  an  insurance  com- 
pany, whose  business  it  is  to  solicit  applications  for  in- 
surance and  receive  the  first  premiums,  has  the  right  to 
waive  the  condition  requiring  the  payment  in  money, 
and  to  accept  the  promissory  note  of  the  applicant  or  of 
a  third  party  in  lieu  thereof,  or  to  undertake  to  make  the 
payment  to  the  company  himself,  and  that  when  the 
cash  payment  is  actually  waived  in  either  of  these  modes 
the  contract  binds  the  company,  notwithstanding  the  re- 
cital in  the  policy  that  it  is  not  to  be  binding  until  the  cash 
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portion  of  the  first  premium  is  actually  paid  in  money. 
Gait  V.  National  Protective  Ins.  Co.,  25  Barb.  189;  Boehen 
V.  Williamsburg  Ins.  Co.,  35  N.  Y.  131;  Sheldon  v.  Con- 
necticut Mutual  Li^fe  Ins.  Co.,  25  Conn.  207. 

*'The  powers  of  these  general  agents  are  prima  facie  co- 
extensive with  the  business  intrusted  to  their  care,  and 
while  acting  within  the  scope  of  their  duties  and  apparent 
authority  parties  dealing  with  them  have  the  right  to 
presume  that  they  can  waive  any  of  the  conditions  of 
the  contract  that  might  be  waived  by  the  principal  offi- 
cers of  the  corporation." 

We  also  quote  from  Wooddy  v.  Old  Dominion  Ins.  Co., 
31  Grattan  (Va.)  362,  as  follows:  '^Rowzie  (the  agent) 
says  that  when  the  twelve  dollars  and  fifty  cents,  the 
amount  of  the  premium,  were  tendered  po  him,  he  is  clear 
in  his  recollection  that  he  at  the  time  owed  the  appellant 
that  amount  for  rent  past  due.  If  he  had  then  paid  over 
that  amount  to  appellant  in  discharge  of  the  rent  due, 
and  the  appellant  had  immediately  handed  it  back  to  him 
for  the  premium,  nobody  will  doubt  that  the  premium 
would  have  been  actually  paid.'' 

So  in  the  case  at  bar,  if  Disher  had  paid  to  Kerlin  the 
ten  dollars  he  was  owing  him,  and  Kerlin  had  then 
handed  the  ten  dollars  back  to  Disher,  the  entire  prem- 
ium, if  Disher  is  believed,  would  have  been  paid.  See, 
also,  Lycoming  Fire  Ins.  Co.  v.  Ward,  90  111.  545. 

In  the  opinion  of  the  court  in  the  case  of  New  York  Life 
Ins.  Co.  V.  McGowan,  18  Kan.  300,  we  find  the  following: 
*  'As  to  the  first  objection,  it  is  sufficient  to  say  that  the  ap- 
plication was  made  to  and  accepted  by  an  authorized 
agent  of  the  company.  The  note  was  given  and  accepted 
as  payment.  An  agent  of  an  insurance  company  whose 
business  it  is  to  solicit  applications  for  insurance,  and  re- 
ceive the  first  premiums,  has  the  right  to  waive  the  con- 
dition requiring  the  payment  in  money."     To  the  same 
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general  effect  are:  Southern  Life  Ins.  Co.  v.  Booker,  9 
Heisk.  (Tenn.),  606;  Sheldov^  v.  Connecticut  Mutual  Life 
Lis.  Co.,  25  Conn.  207;  Home  Ins.  Co.  v.  Oilman,  112 
Ind.  7;  Jones  v.  jEtna  Ins.  Co.,  (U.  S.  C.  C.  Mass.)  8 
Ins.  L.  J.  415;  Hartford  Life,  etc.,  Ins.  Co.  v.  Hayden 
(Ky.),  13  S.  W.  Rep.  585;  Gerbich  v.  Amazon  Ins.  Co., 
U.  S.  D.  C,  Ohio,  4  Ins.  L.  J,  240;  May  on  Insurance 
(3d  ed.),  section  134,  and  other  authorities  there  cited. 

In  Root  V.  Ross,  29  Vt.  488,  the  agent  of  the  dehtor 
took  money  to  the  attorney  of  the  creditor  for  the  pur- 
pose of  paying  the  debt.  A  dispute  arose  as  to  the  cor- 
rect amount  tendered  and  the  money  was  handed  to  a 
bystander  to  count,  said  bystander  being  an  officer  who, 
at  the  time,  held  a  writ  of  attachment  against  the  creditor. 
The  officer  counted  it,  found  the  amount  and  then  at- 
tached it  as  the  property  of  the  creditor.  The  attorney 
of  the  creditor  refused  to  consider  the  transaction  as  pay- 
ment. But  it  was  held  to  constitute  payment,  even 
though  it  was  shown  that  there  was  connivance  between 
the  agent  of  defendant  and  the  party  who  attached  the 
money. 

Counsel  for  appellee,  as  we  have  before  said,  insist 
that  to  constitute  payment  in  this  case  the  money,  thirty 
dollars,  should  actually  have  been  delivered  by  Kerlin 
to  Disher  for  the  purpose  of  extinguishing  the  debt  to 
the  company,  and  that  the  agent  must  have  received  it 
for  the  same  purpose.  His  farther  contention  may  be 
best  stated  in  his  own  words,  which  we  quote  from 
printed  brief  as  follows: 

'*The  question  of  waiver. 

'*It  can  not  be  said  that  Disher 's  agreement  to  pay  the 
company,  upon  Kerlin's  cancellation  of  the  debt  due 
him  from  Disher,  was  a  waiver. 

**In  Cronkhite  v.  Accident  Ins.  Co.,  35  Fed.  Rep.  26, 
payment  of  the  premium  was  not  made  when  due,  and 
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the  general  agent  of  the  company  extended  the  time.  At 
the  expiration  of  this  time  the  insured,  in  company  with 
the  soliciting  agent,  tried  to  find  the  general  agent  and 
pay  the  premium.  But  they  could  not  find  him.  The 
soliciting  agent  told  the  insured  that  he,  the  soliciting 
agent,  would  pay  the  company  and  look  to  the  insured 
to  reimburse  him.  But  the  soliciting  agent  did  not  pay 
the  company.  The  insured,  having  been  injured  there- 
after, brought  suit  on  the  policy,  and  Judge  Brewer,  now 
on  the  Supreme  Bench  of  the  United  States,  held  that 
the  insured  could  not  recover  because  the  arrangement 
between  the  insured  and  the  soliciting  agent  of  the  com- 
pany, whereby  the  latter  agreed  to  pay  the  company  in- 
stead of  the  former,  who  would  thus  become  indebted  to 
the  latter,  was  not  payment  of  the  premium. 

"In  Bane  v.  Travelers'  Ins.  Co.,  85  Ky.  677,  the  insured 
was  in  the  employ  of  a  railway  company,  and,  in  consid- 
eration of  his  policy,  assigned  to  the  insurance  company 
his  claim  on  the  railway  company  for  wages  still  to  be 
earned.  Part  of  this  was  paid  by  the  railway  company. 
The  insured  quit  work  and  the  remainder  of  the  claim 
remained  unpaid  by  the  railway  company.  The  insured 
began  work  again  for  the  railway  company,  and  had  ten 
dollars  due  him  from  the  company  at  the  time  of  injury, 
which  the  insurance  company  had  not  collected.  Neither 
had  the  insurance  company  demanded  such  amount  from 
the  railway  company,  nor  had  it  notified  the  insured  of 
its  nonpayment.  The  insured  was  injured  and  brought 
suit  on  his  policy.  The  court  held  that  although  the 
company  had  accepted  the  assignment  of  the  claim  of  the 
insured  against  the  railway  company,  and  although  the 
railway  company  had  money  in  its  possession  due  the 
insured,  nevertheless,  such  an  arrangement  was  not  pay- 
ment, and  the  policy  was  forfeited. 

"In  Belleville  Mut.  Ins,  Co.  v.   Van  Winkle,  1  Beas. 
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(N.  J.),  333,  Van  Winkle  applied  to  the  insurance  com- 
pany for  insurance  on  his  property.  The  company 
stated  its  terms  and  Van  Winkle  accepted  them.  Van 
Winkle  had  some  money  owing  him  by  the  company, 
and  this  much  was  applied  on  the  premium.  Van  Winkle 
offered  to  make  out  his  note  for  the  remainder  (a  note 
being  the  usual  method  of  paying  the  company),  but  the 
agent  told  him  not  to  do  so,  as  he  did  not  know  how 
much  the  balance  would  be,  but  that  he  would  let  Van 
Winkle  know  right  away,  and  Van  Winkle  could  then 
give  the  necessary  note.  Van  Winkle  asked  the  agent  if 
he.  Van  Winkle,  was  insured,  and  the  agent  replied: 
'Most  certainly  you  are.  I  shall  make  out  the  policy 
and  send  you  at  once.'  Before  this  could  be  done,  or 
the  note  given,  the  property  was  destroyed.  The  court 
held  that  Van  Winkle  could  not  recover. 

''In  Buifum  v.  Fayette  Mut,  Fire  Ins.  Co.,  3  Allen 
(Mass.),  360,  the  laws  of  the  company  provided  for  pay- 
ment of  the  premium  before  the  company  was  bound.  The 
insured  obtained  delays  from  the  president  and  treasurer 
of  the  company  until  April.  Upon  the  day  when  payment 
was  due,  according  to  such  extension, insured  called  at  the 
company's  offices  and  asked  further  extension.  The 
treasurer  told  him  that  he,  the  treasurer,  would  be  re- 
sponsible, and  that  the  insured  might  pay  him.  The 
court  held  that  under  such  an  arrangement  the  company 
was  not  liable.  On  page  361,  the  court  says:  'Nothing 
was  actually  received,  nor  did  Chad  wick  [the  treasurer] 
make  himself  liable  to  the  company,  so  that  they  could 
have  charged  the  sureties  on  his  bond  for  the  amount  of 
the  premium.  *  *  *  It  is  quite  obvious  that  Chad- 
wick  did  not,  as  agent  of  the  company,  agree  that  he 
would  use  their  funds  to  pay  this  premium.  But  it  was 
in  his  private  capacity  that  he  agreed  to  advance  the 
money.      And   though   he   was   treasurer,    his   private 
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agreement  would  not  bind  the  company.  If  he  made  a 
valid  agreement  in  his  private  capacity,  the  remedy 
would  be  against  him  if  he  violated  it;  and  no  claim 
against  the  company  could  arise  out  of  it.' 

*  *  In  Garlick  v .  Miss.  Valley  Ins,  Co.  ,44  la.  553,  the  policy 
provided  that  the  insurance  should  not  be  operative  while 
any  part  of  the  premium  or  premium  note  remained  un- 
paid after  due.  After  one  payment  became  due,  the  in- 
surance company  urged  payment,  part  of  which  was 
made  and  accepted.  Thereafter  the  loss  occurred.  The 
court  held  that  the  plaintiff  could  not  recover,  and  that 
the  acceptance  of  part  of  the  premium  after  it  was  due 
was  no  waiver.  The  policy  also  provided  that  the  in- 
surance should  be  terminated  upon  the  company's  giving 
notice  to  the  insured  and  refunding  a  ratable  portion  of 
the  premium.  This  the  company  failed  to  do;  held, 
nevertheless,  that  the  company  was  not  liable.  The  sec- 
retary of  the  company  informed  the  insured  that  the  com- 
pany was  liable,  which  statement  put  plaintiff  at  his  ease, 
and  he  relied  upon  it.  The  court  held  that  this  was  no 
waiver.  On  page  554,  the  court  says:  'The  premium 
note  being  past  due  and  partly  unpaid  at  the  time  of  the 
loss,  we  must  hold  that  the  policy  was  suspended  under 
the  provisions  of  article  14,  unless  the  provisions  creat- 
ing such  suspension  were  waived  by  the  defendant. 
•  *  After  the  maturity  of  the  premium  note,  the  plain- 
tiff paid  the  defendant  a  part  thereof.  It  is  contended  by 
the  plaintiff  *  *  that  the  receipt  of  such  paymenfby  the 
defendant  must  have  had  the  effect  to  restore  the  policy 
to  operation,  because  otherwise  the  defendant  would  re- 
ceive plaintiff's  money  without  rendering  any  return  or 
consideration  therefor.  To  this  it  may  be  replied  that 
part  payment  of  the  note  should  have  no  greater  effect 
than  part  payment  of  an  original  cash  premium,  where. 
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by  contract,  full  payment  is  made  necessary  to  put  the 
policy  in  operation/  " 

There  is  great  force  in  the  reasoning  in  these  authori- 
ties. It  will  be  observed  that  in  many  instances  they 
are  not  in  harmony  with  the  authorities  hereinbefore 
cited.  In  some  respects  the  authorities  can  not  be  recon- 
ciled, but  as  applied  to  the  facts  in  this  case,  we  regard 
the  differences,  as  a  rule,  as  being  more  apparent  than 
real.  For  instance,  in  none  of  the  cases  relied  on,  cited 
by  counsel  for  appellee,  was  there  an  actual  tender  by 
the  insured  of  the  full  amount  of  the  premium,  in  money, 
to  an  agent  or  officer  of  the  company  authorized  to  re- 
ceive it.  In  this  case,  the  tender  of  the  three  ten-dollar 
bills  must  be  regarded  by  this  court  as  having  been  made 
for  the  purpose  of  paying  the  annual  premium  of  thirty 
dollars  in  full.  The  agent  to  whom  the  tender  was 
made,  and  who,  as  we  have  seen,  was  authorized  to  make 
the  collection,  declined  to  receive  it.  He  stated,  on  the 
contrary,  in  substance,  to  the  insured,  I  have  in  my 
hands  ten  dollars  which  you  loaned  me,  therefore  I  shall 
only  take  twenty  dollars  of  this  money,  which,  with  what 
I  owe  you,  will  make  the  thirty  dollars,  the  full  amount 
of  the  premium.  We  must  assume,  so  far  as  the  in- 
struction in  question  is  concerned,  that  Kerlin  acted  in 
entire  good  faith;  that  he  made  no  effort  to  secure  such 
an  adjustment;'  that  he  entered  into  no  agreement  which 
by  inference,  or  otherwise,  could  be  construed  as  a  fraud 
on  the  rights  of  the  company.  Then  the  inquiry  arises, 
what  more  could  Kerlin  have  done?  He  certainly  was 
not  required  to  desert  his  post  of  duty  and  go  to  the 
home  office  to  pay  the  ten  dollars  which  the  agent  had 
refused  to  accept.  He  was  assured  by  the  agent,  the 
representative  of  the  company,  that  so  far  as  he  was  con- 
cerned the  premium  was  paid.     It  was  not  his  duty  to 
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see  whether  twenty  dollars  or  thirty  dollars  or  any  other 
amount  was  paid  by  the  agent  to  the  company. 

In  conclusion,  as  applied  to  the  facts  and  circum- 
stances of  this  case,  concerning  which,  so  far  as  relates 
to  this  question,  there  is  absolutely  no  dispute  or  contro- 
versy (except  as  to  certain  alleged  contradictory  state- 
ments of  the  agent  made  out  of  court,  and  his  want  of 
credit  as  a  witness  for  the  reason  urged,  to  which  we 
have  hereinbefore  briefly  referred),  we  are  of  the  opin- 
ion, after  patient  and  careful  investigation  and  examin- 
ation, that  there  was  no  error  in  giving  the  instruction 
hereinbefore  set  out,  for  which  the  judgment  of  the  trial 
court  should  be  reversed. 

Other  questions  ancillary  to  the  one  we  have  decided 
are  discussed,  but  if  we  are  right  in  the  conclusion  above 
stated,  there  is  nothing  presented  in  the  discussion  of 
any  such  questions  which  would  justify  a  different  re- 
sult than  the  one  we  have  reached. 

The  decision  at  the  general  term  is  therefore  reversed, 
with  instructions  to  affirm  the  judgment  rendered  at  the 
special  term. 

Ross,  J.,  absent. 

Filed  Oct.  19,  1893. 

On  Petition  for  a  Rehearing. 

Davis,  C.  J. — ^The  learned  and  eloquent  counsel  for 
appdlee  has  filed  an  able,  earnest,  and  interesting  brief 
in  support  of  his  petition  for  a  rehearing  in  this  case, 
and,  at  the  risk  of  being  prolix,  we  will  review  the  ques- 
tions presented. 

The  certificate  constitutes  the  contract  on  which  the 
rights  of  the  parties  must  be  determined,  except  in  so 
far  as  the  parties  or  their  authorized  agents  may  have 
waived  or  modified  the  terms  thereof.  In  this  case,  how- 
ever, there  is  no  claim  that  there  was  any  waiver,  change, 
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or  modification  of  the  terms  of  the  certificate,  either  be- 
fore or  after  it  was  issued,  except  such  as  are  necessarily 
incident  to  or  grow  out  of  what  took  place  between 
Disher  and  Kerlin  when  the  application  was  written  and 
the  premium  was  paid  or  waived  before  the  certificate 
was  issued. 

The  court  has  neither  power  nor  inclination  to  change 
or  overthrow  the  contract  entered  into  between  Kerlin 
and  the  company,  nor  to  make  a  new  one  for  the  parties. 

Counsel  is  in  error,  in  our  judgment,  in  assuming 
that  the  courts  of  the  country  are  holding  that  there  are 
no  rights,  in  behalf  of  the  company,  in  an  insurance 
contract  which  any  body  is  bound  to  respect.  Counsel 
is  also  mistaken  in  the  assertion  that  notwithstanding 
every  provision  of  the  contract  is  violated  by  the  insured, 
the  claimant  under  the  policy  is  allowed  to  come  into 
court  and  recover.  Corporations  have  the  same  rights 
under  the  law  as  individuals.  They  are  entitled  to 
neither  more  nor  less  consideration.  All,  the  rich  and 
the  poor,  the  strong  and  the  weak,  the  high  and  the  low, 
stand  equal  before  the  law.  Accident  and  life  insurance 
companies,  it  may  be  conceded,  when  properly  managed 
and  conducted,  in  harmony  with  the  spirit  of  the  better 
class  of  such  organizations,  are  beneficent  institutions. 
The  same  principles  of  law  ordinarily  govern  the  con- 
struction of  insurance  contracts  that  govern  the  construc- 
tion of  other  contracts.  The  law  applicable  to  agents  of 
'  insurance  companies  stands  upon  the  same  footing  as  the 
law  applicable  to  agents  of  other  persons  and  corpo- 
rations. 

It  is  insisted  that  the  court  has  not  taken  into  con- 
sideration 'Hhe  actual  policy  contract  in  this  particular 
case.'' 

That  part  of  the  contract  to  which  reference  is  made  is 
set  out,  and  was  considered  in  the  original  opinion.     It 
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will  be  observed  that  the  language,  '*the  company  shall 
not  be  liable  by  virtue  of  the  policy  until  the  premium 
therefor  be  actually  paid,''  in  the  policy,  in  Home  Ins. 
Co,  V.  Gilman^  Exr.,  112  Ind.  7  (12),  is  fully  as  strong 
as  the  provisions  on  this  subject  in  the  certificate  in  this 
case. 

It  is  next  urged  that  the  court  erred  in  holding  that 
under  the  contract  the  insured  could  make  any  arrange- 
ment with  Disher  waiving  any  requirement  of  the  con- 
tract. 

The  controling  questions  in  the  decision  of  this  case 
are  predicated  on  the  proposition  that  Disher  was  the 
authorized  agent  of  the  company  to  solicit  insurance  and 
to  collect  premiums,  with  power  to  agree  as  to  the  time 
when  the  same  should  be  paid,  whether  in  several  in- 
stallments, as  written  in  the  application  by  him,  or  in 
one  payment,  in  advance,  as  agreed  to  between  the  par- 
ties on  that  occasion,  which  the  agent  failed  to  reduce  to 
writing,  and  in  agreeing  on  such  terms  as  to  the  time  of 
payment,  as  were  agreed  upon  in  this  case,  and  in  writ- 
ing the  application,  he  was  acting  for  and  in  behalf  of 
the  company,  and  all  he  did  at  that  time  in  relation  to 
the  change  of  the  time  of  the  payment,  and  his  statement 
that  it  was  not  necessary  in  consequence  of  such  change 
as  to  when  the  payments  should  be  made,  to  rewrite  or 
change  the  application  to  correspond  therewith,  were 
binding  on  the  company,  and  this  underlying  principle 
must  be  kept  in  view  in  considering  what  has  been  and 
will  be  said  by  the  court  in  this  and  the  original  opinion. 
Howe  V.  Provident  Fund  Society,  supra,  and  other  author- 
ities cited  in  original  opinion. 

It  should  also  be  borne  in  mind  that  the  arrangement 
to  which  exception  is  taken  was  made  before  the  policy 
or  certificate  was  issued  and  delivered.  Crouse  v.  Hart- 
ford Fire  Ins.  Co.,  79  Mich.  249;  Zell  v.  Herman  Farm- 


TW' 


652        APPELLATE  COURT  OF   INDIANA, 
Kerlin  v.  The  National  Accident  Association. 

era'  Mut.  Ins.  Co.,  75  Wis.  521,  and  authorities  cited 
supra. 

Moreover,  the  general  rule,  as  we  understand  it,  is 
that  ordinarily  a  party,  acting  in  good  faith,  dealing  with 
an  agent,  in  such  cases,  may  rely  upon  the  statements 
^made  by  such  agent  withip  the  scope  of  his  apparent 
authority,  and  that  the  principal  will  be  bound  by  such 
statements,  and  if  there  is  any  restriction  or  limitation 
on  their  power,  as  such  agents,  within  the  scope  of  the 
particular  business  in  which  they  are  engaged,  it  is  the 
duty  of  the  company  to  bring  the  same  to  the  knowledge 
of  the  applicant.  Section  126,  May  on  Insurance;  Howe 
V.  Provident  Fund  Society,  supra. 

What  was  said  by  Judge  Mitchell,  in  the  Gilman 
case,  is  applicable  here:  '*For  all  that  appears,  the  as- 
sured was  fully  justified  in  presuming  that  the  agent  was 
authorized  to  make  the  arrangements  disclosed." 

We  quote  further  from  language  cited  by  Judge 
MircHELL  with  approval  in  that  case:  "If  the  agent  be 
authorized  to  receive  the  premium,  an  agreement  between 
the  assured  and  the  agent  that  the  latter  will  be  respon- 
sible to  the  company  for  the  amount,  and  hold  the  as- 
sured as  his  personal  debtor  therefor,  is  a  waiver  of  the 
stipulation  in  the  policy  that  it  shall  not  be  binding  un- 
til the  premium  is  received  by  the  company  or  its  ac- 
credited agent.'' 

It  will  be  observed  that  we  do  not,  in  this  opinion,  go 
to  the  extent  which  the  language  quoted  seems  to  sanc- 
tion. 

In  this  case  the  company  sent  its  trusted  representa- 
tive, with  authority  to  solicit  the  insurance  and  to  col- 
lect the  premiums,  to  Kerlin,  who  tendered  to  the  agent 
thirty  dollars,  the  full  premium,  in  pursuance  of  the 
agreement,  but  the  agent  accepted  twenty  dollars  only  of 
the  amount  and  refused  to  take  ten  dollars  of  the  money 
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because  he  had  ten  dollars  which  he  had  previously  bor- 
rowed of  Kerlin,  and  thereupon  assured  Kerlin  that  the 
full  amount  should  be  regarded  as  paid,  and  that  he 
would  pay  the  thirty  dollars  to  the  company. 

The  certificate  was  thereupon  issued  by  the  company 
and  delivered  to  Kerlin,  but  the  agent  concealed  the  facts 
we  have  just  mentioned  from  the  company,  and  only 
paid  to  the  company  seven  dollars  and  fifty  cents  of  the 
amount  received  by  him. 

Now,  it  v^ill  be  observed,  we  did  not  hold,  in  the 
original  opinion,  that  Disher  was  a  general  agent,  but 
what  we  did  decide  on  this  question  was,  that  acting 
within  the  scope  of  his  authority  he  did,  under  the  cir- 
cumstances of  this  case,  have  power  to  waive  the  pay- 
ment of  the  premium  in  several  different  installments 
and  to  accept  payment  in  advance,  that  is  to  say,  he 
had  the  right  to  solicit  the  insurance  and  to  agree  with 
the  applicant  as  to  whether  the  annual  premium  should 
be  paid  in  one  or  several  installments.  Neither  did  we 
hold,  as  counsel  seem  to  think,  that  an  agent  may  dis- 
charge his  debt  to  the  insured  by  agreeing  to  stand  in 
his  place  with  reference  to  his  indebtedness  to  the  com- 
pany, without  the  latter's  knowledge  or  consent.  What 
we  did  decide,  was  that  when  an  applicant  for  insurance 
offers  and  tenders,  to  an  agent  of  the  company  who  has 
authority  to  solicit  the  insurance  and  to  collect  the  pre- 
miums, as  hereinbefore  stated,  at  the  time  the  applica- 
tion is  made  in  good  faith,  the  full  amount  of  the  pre- 
mium, in  accordance  with  the  terms  of  the  agreement, 
and  the  agent  accepts  a  part  of  the  money  so  tendered, 
and  refuses  to  take  the  residue  on  the  ground  that  he  has 
in  his  hands  such  amount,  previously  borrowed  of  the 
applicant,  and  agrees  to  regard  the  entire  amount  of  the 
premium  as  paid  by  the  applicant  and  to  pay  the  money 
so  had  and   received  by  him  to  the  company,  and  the 
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certificate  is  afterwards  issued  and  delivered  to  the  ap- 
plicant, the  applicant  is  not  bound  to  see  that  the  agent 
pays  the  money  to  the  company,  but  he  has  the  right  to 
presume  that  it  has  been  so  paid,  until  he  has  notice  to 
the  contrary. 

It  should  be  born^  in  mind,  in  considering  these  ques- 
tions, that  Kerlin  was  not  responsible  for  the  failure  of 
the  agent  to  write  the  application  as  to  the  terms  of  pay- 
ment of  the  premium,  in  accordance  with  the  agreement 
in  reference  thereto,  between  him  and  the  agent.  See 
Howe  V.  Provident  Fund  Society,  8upray  and  authorities 
there  cited. 

If  we  are  correct  in  this  position,  the  payment  of  the 
twenty  dollars  to  Disher  was  binding  on  the  company, 
and,  if  this  is  also  true,  it  occurs  to  us  that  the  logical 
conclusion  is  that  the  refusal  of  the  agent  to  accept  the 
ten  dollars  when  tendered  was  a  waiver  of  the  payment 
of  that  part  of  the  premium  as  a  condition  precedent  to 
the  taking  effect  of  the  policy  or  certificate. 

In  view  of  th§  subsequent  delivery  of  the  certificate  to 
the  insured,  these  facts,  under  the  circumstances,  should, 
in  our  opinion,  be  regarded  as  the  equivalent  of  the  pay- 
ment of  the  entire  premium  when  the  application  was 
made,  in  pursuance  of  the  understanding  between  the 
agent  and  insured  that  the  full  premium  should  be  so 
paid  in  advance,  at  least  until  the  insured  had  notice 
that  such  payment  or  arrangement  was  not  satisfactory 
to  the  company. 

The  original  opinion  was,  we  thought,  suflSciently 
specific  on  these  questions,  and  whether  we  have  more 
clearly  expressed  our  ideas  in  these  additional  remarks, 
the  profession  will  determine. 

Our  reasoning  and  conclusions  throughout  are  limited 
and  applied  to  the  facts  and  circumstances  which  consti- 
tute the  foundation  of  this  case,  and,  on  careful  review  of 
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the  argument  of  counsel,  we  are  not  able  to  see  how  a 
different  conclusion  could  be  reached  in  this  court. 

On  the  question  of  the  cancellation  of  the  policy,  a 
reference  to  the  original  opinion  will  show  that  what  we 
said  on  that  subject  was  in  response  to  the  argument  of 
counsel  for  appellant,  and,  as  we  did  not  reach  a  conclu- 
sion thereon,  it  is  not  necessary  to  prolong  this  opinion 
in  reference  thereto. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Jan.  13,  1894. 


No.  781. 
SuLT  V.  Warren  School  Township. 

Special  Vbkdict. — Failure  to  Fiiid  a  Fact  in  Issue. — Burden  of  Proof. 
— Where  a  special  verdict  is  silent  as  to  any  fact  in  issue,  such  fact 
musi  be  held  as  foand  against  the  party  who  was  boand  to  prove  it. 

Co^JTBACT.— Subscription. — Becovery  of. — Substantial  Compliance  with 
Terms  of  Must  be  Shown. — Schoolhouse.— Township  Trustee. — Where 
citizens  of  a  school  township  petition  for  the  location  of  a  school 
district  and  the  erection  of  a  schoolhouse  therein,  designating  the 
size  of  the  house,  location,  etc.,  and  subscribing  sums  of  money 
to  aid  in  the  construction  thereof,  to  be  paid  when  the  walls  are 
erected  to  the  square,  and  the  subscription  is  accepted  by  the  trustee, 
before  the  amounts  subscribed  can  be  recovered  the  school  town- 
ship must  show  a  substantial  compliance  with  the  terms  of  sub- 
scription. « 

From  the  Huntington  Circuit  Court. 
M.  L.  Spencer,  W,  A.  Branyan  and  /.  C.  Branyan,  for 
appellant. 

/.  B.  Kenner  and  U.  S.  Leah,  for  appellee. 

Davis,  C.  J. — It  is  alleged  in  the  complaint,  that  ap- 
pellant, with  others,  executed  to  appellee  a  subscription 
in  writing,  by  the  terms  of  which   appellant  agreed  to 
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pay  appellee  fifty  dollars  when  a  school  district  was  lo- 
cated and  a  school  house  made  of  brick  was  erected 
therein  to  the  completion  of  the  walls.  The  subscrip- 
tion, a  copy  of  which  is  filed  with  the  complaint,  is  as 
follows: 
,  'To  Tliomas  Bolinger,  Trustee  of  Warren  Toumship,  Hunt- 
ington County,  State  of  Indiana: 

'*We,  the  undersigned  citizens  of  the  town  of  Bippus, 
in  said  township,  respectfully  petition  and  ask  you  to  lo- 
cate at  said  town  a  public  school,  and  erect  a  school- 
house  there,  to  be  maintained  at  the  public  expense,  as 
such,  out  of  the  tuition  fund,  which  we  believe  should 
be  fifty-four  feet  in  length  and  forty-two  feet  in  width, 
and  two  stories  high,  and  divided  into  two  rooms,  made 
of  brick,  with  suitable  wooden  finish,  which  we  think 
should  be  at  a  cost  of  $3,000,  and  we  will  contribute  to 
the  said  sum,  for  the  construction  thereof,  the  sum  of 
money  set  opposite  our  names  in  the  aid  thereof,  as  soon 
as  the  walls  thereof  are  erected  to  the  square. 

''Witness:  Lafayette  Sult,  $50.00. 

.  ''(Others.)'' 
It  is  further  alleged  in  the  complaint,  that  in  pursu- 
ance of  said  petition  and  subscription  the  township  trus- 
tee granted  the  request,  accepted  the  donation,  located 
and  ordered  the  construction  of  the  building,  and 
completed  the  same  all  substantially,  in  accordance  with 
said  request  and  petition,  and  that  such  location  and 
erection  of  said  building  was  on  the  strength  of  the  sub- 
scription aforesaid,  and  that  without  such  subscription 
and  money  subscribed  the  said  building  would  not  have 
been  erected,  as  there  was  not  suflicient  money  in  the 
treasury  of  said  township  to  do  the  work,  etc. 

The  sufficiency  of  the  complaint  has  not  been  in  any 
manner  questioned. 

The  appellant  filed  an  answer  in  one  paragraph,  in 
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which  he  expressly  waived  the  answer  of  general  denial, 
admitted  the  signing  and  delivery  of  the  subscription, 
but  pleaded  specially  that  the  same  was  not  accepted  by 
the  appellee,  and  that  no  schoolhouse,  as  proposed 
in  said  offer,  has  ever  been  erected,  and  that  appellee  (the 
trustee)  refused  to  comply  with  the  offer  and  refused  to 
build  such  house,  but  instead  thereof  announced  to  ap- 
pellant and  his  co-subscribers  that  he  did  not  rely  upon 
their  subscription,  but  would  build  a  house  to  suit  his 
own  notion,  from  the  public  funds  of  the  township,  and 
did  so  build  the  same,  that  is  to  say  thirty-eight  feet 
long  and  twenty-eight  feet  wide  and  two  stories  high,  in- 
stead of  forty-two  feet  wide  and  jfifty-four  feet  long,  as 
proposed  in  the  subscription,  and  that  the  same  was 
built  at  a  place  remote  from  the  town,  all  over  the  re- 
monstrances of  said  subscribers,  etc. 

A  demurrer  was  overruled  to  this  answer,  and  a  reply 
of  general  denial  thereto  was  filed.  On  trial  by  a  jury, 
there  was  a  general  verdict  for  appellant,  which,  on  mo- 
tion for  new  trial  by  appellee,  was  set  aside.  On  the 
next  trial,  the  jury  returned  a  special  verdict,  in  which 
they  found,  in  substance,  that  the  subscription  paper 
above  set  out  was  signed  by  appellant  and  delivered  to 
appellee  (the  trustee),  and  that  the  same  was  accepted 
by  the  trustee.     The  residue  of  the  verdict  is  as  follows: 

"Afterwards  and  before  any  work  was  done  or  any 
material  was  furnished  for  the  building  of  a  schoolhouse 
in  said  district,  and  while  he  was  still  trustee  of  said 
school  township,  he  declared  to  some  of  the  subscribers, 
that  he  did  not  expect  them  to  pay  said  subscription; 
that  he  was  building  said  school  house  where  he  pleased 
and  as  he  pleased,  without  any  reliance  upon  said  sub- 
scription, and  that  he  did  not  want  the  same;  and  we  find 
that  the  plaintiff  abandoned  said  petition,  *  *  and 
Vol.  8—42 
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that  in  lieu  thereof  he  erected  near  the  town  of  Bippus, 
in  said  township,  a  school  house  twenty-eight  feet  wide 
and  thirty-eight  feet  long,  with  a  cloak  room  fourteen 
feet  and  eight  inches  wide  by  twenty  feet  long,  said  build- 
ing being  two  stories  high  with  only  one  room  down 
stairs  and  one  room  up  stairs  for  pupils  to  occupy,  of 
which  the  lower  room  was  for  the  school  district  and  the 
upper  room  was  for  the  township  as  a  high  school  or 
graded  school  which  the  pupils  of  said  district,  in  high 
school  grade,  could  use  in  common  with  the  pupils  of  the 
same  grade  of  the  other  school  districts  of  said  township. 
We  find  that  the  seating  capacity  in  the  lower  room  of 
said  house  was  for  sixty-eight  or  seventy  pupils,  and  that 
there  were  at  least  seventy-seven  at  the  time  enrolled  for 
attendance  in  said  room.  We  further  find  that  said 
building  was  not  constructed  on  the  faith  of  said  sub- 
scription, and  that  the  subscription  had  been  mutually 
abandoned  by  all  parties  thereto,  before  any  work  had 
been  commenced  or  any  material  furnished,  and  that  de- 
mand was  made  on  defendant,  after  said  building  was  up 
to  the  square  and  before  suit.*' 

Then  follows  the  formal  conclusion. 

There  was  no  objection  made  by  either  party  to  the 
verdict.  Neither  party  filed  a  motion  for  a  venire  dc 
novo  or  a  motion  for  a  new  trial.  Each  party  moved  for 
a  judgment  in  his  favor  on  the  verdict.  The  court  sus- 
tained appellee's  motion,  to  which  ruling  appellant  ex- 
cepted.    The  evidence  is  not  in  the  record. 

The  errors  assigned  by  appellant  are: 

1.  That  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  judgment  in  his  favor  on  the  special  verdict. 

2.  That  the  court  erred  in  sustaining  appellee's  mo- 
tion for  judgment  in  its  favor,  and  in  rendering  judgment 
thereon . 
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Appellee  assigns  as  cross  error  the  overruling  of  the 
demurrer  to  appellant's  answer. 

The  answer  denies  the  acceptance  of  the  subscription, 
denies  that  it  was  relied  or  acted  upon  by  appellee,  and 
also  denies  a  compliance  with  its  terms,  and  it  may  be  re- 
garded as  equivalent  to  a  general  denial. 

The  suflBciency  of  the  answer,  regarded  merely  as  a 
general  denial,  is  not,  in  fact,  controverted  by  appellee  in 
argument,  although  counsel  say  that  they  **do  not  waive 
the  point;"  and  on  this  theory,  if  no  other,  there  was, 
in  our  opinion,  no  error  in  overruling  the  demurrer 
thereto. 

The  principal — the  controlling  —  question  for  our 
consideration  is,  was  appellee  entitled  to  recover  judg- 
ment on  the  special  verdict  of  the  jury? 

The  rule  is  settled  that  if  a  special  verdict  is  silent  as 
to  any  fact  in  issue  such  fact  must  be  held  as  found 
against  the  party  who  was  bound  to  prove  it.  Louisville, 
etc.,  R.  W.  Co.  V.  Buck,  116  Ind.  566  (575);  Evansville, 
etc.,  R.  R.  Co.,  V.  Maddux,  134  Ind.  571,  33  N.  E.  Rep. 
345. 

The  burden  was  on  appellee  to  establish,  under  the 
terms  of  the  subscription  and  the  allegations  of  the  com- 
plaint, that  the  township  had  substantially  complied  with 
the  conditions  precedent,  by  locating  at  said  town  of  Bip- 
pus  and  erecting  to  the  square  a  schoolhouse  of  the  kind 
and  character  designated.  It  was  not  necessary  for  ap- 
pellee to  prove  a  literal  compliance  in  the  performance 
of  the  conditions  precedent,  as  to  the  location,  size  or 
character  of  the  schoolhouse,  but  it  was  incumbent  upon 
appellee  to  show  a  substantial  compliance  with  such 
terms.  The  verdict  does  not,  in  express  terms,  find  that 
the  appellee  has  complied  substantially  in  the  perform- 
ance of  the  conditions  precedent,  but  it  does  appear  that 
the  subscription  was  not  relied  or  acted  upon,  and  that  it 
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was  rescinded  and  abandoned  by  mutual  agreement  of 
the  parties,  before  any  work  had  been  commenced  or  any 
material  had  been  furnished,  and  that  the  trustee,  in 
lieu  of  such  compliance,  built  a  house  materially  less  in 
size  and  capacity  near  the  town  of  Bippus.  Circumstances 
might  have  been  shown  which  would  have  authorized 
the  court  in  saying  that  as  to  size  and  location  there  was 
a  substantial  compliance,  but  notliing  of  this  kind  ap- 
pears in  the  verdict. 

If  the  question  of  compliance  was  a  mixed  question  of 
law  and  fact,  still  the  finding  does  not  include  all  the 
facts  which  would  be  involved  in  a  performance  of  the 
condition  precedent;  and  if  so  much  of  the  finding  as  in- 
volves conclusions  of  law  was  rejected,  there  would  not 
remain  either  a  general  finding  or  sufficient  facts  to  show 
a  substantial  performance  of  the  conditions  of  the  sub- 
scription on  the  part  of  appellee.  Cook  v.  McNaughion^ 
128  Ind.  410. 

If  all  the  statements  or  conclusions  in  regard  to  the 
agreement  or  intent  of  the  parties,  subsequent  to  the  ac- 
ceptance of  the  subscription,  were  eliminated  and  disre- 
garded, the  court  could  not  say  as  a  matter  of  law  on  the 
facts  which  would  remain  in  the  verdict,  that  appellee 
had  substantially  complied  with  the  terms  of  the  agree- 
ment in  the  performance  of  the  condition  precedent.  It 
does  not  appear  how  near  the  school  house  erected  was 
to  the  town.  Neither  are  any  facts  or  circumstances 
found  which  would  warrant  the  conclusion  that  the  size 
of  the  house  erected  was  a  substantial  compliance  either 
with  the  words  or  spirit  of  the  contract,  but  it  does  ap- 
pear insufficient  in  capacity  to  accommodate  the  pupils 
enrolled  for  attendance  there. 

In  the  view  we  take  of  the  case,  we  a^re  not  required  to 
consider  the  question  as  to  the  power  of  the  trustee  to 
abandon  or  rescind  the  contract  after  he  accepted  the 
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subscriptioD ;  but  if  it  was  conceded  that  the  agreement 
was  not  in  any  respect  rescinded,  abandoned,  or  modified, 
it  was  necessary,  as  we  have  seen,  before  appellee  could 
recover,  to  show  at  least  a  substantial  compliance'  with 
the  terms  of  the  contract,  on  the  part  of  the  township. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  grant  appellee  a  new  trial  if  moved  for 
within  ninety  days,  otherwise  to  render  judgment  in  fa- 
vor of  appellant,  on  the  verdict  of  the  jury,  all  at  costs  of 
appellee. 

Filed  Jan.  24, 1894. 


No.  1,210. 

Smith  et  al.  v.  The  State,  ex  rel.  Ely. 

PRAINAOE. — Foreclosure  of  Lien. ^Misdescription  of  Land. —  When  De- 
scription Sufficient  to  Put  Parties  Upon  Inquiry. — Estoppel. — ^Where, 
in  an  action  to  foreclose  a  drainage  lien,  the  land  was  described  as 
443  acres,  in  reserve  53,  township  29  north,  range  10  east,  whereas, 
in  fact,  only  about  160  acres  of  such  land  lay  in  township  29,  and 
reserve  and  range  as  stated,  the  remainder  lying  in  township  28 
north,  reserve  and  range  as  above  stated,  such  description  was  suf- 
ficient to  put  the  defendants  on  inquiry,  and  they  can  not  plead 
Ikat  they  were  misled  thereby  and  induced  to  refrain  from  remon- 
strating, and  confine  the  decree  alone  to  the  land  lying  in  town- 
ship 29. 

From  the  Huntington  Circuit  Court. 

/.  B.  Kenner  and  U.  S.  Leah,  for  appellants. 
T.  E.  Ellison y  for  appellee. 

LoTZ,  J. — In  the  year  of  1883,  William  Rranstrator 
and  others  filed  their  petition,  in  the  Allen  Superior 
Court,  asking  for  the  establishment  of  a  ditch  to  drain 
their  lands.     The  proceedings  were  commenced   under 
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the  act  of  April  the 8th,  1881  (sections  4273  to  4284,  in- 
clusive, R.  S.  1881),  and  resulted  in  the  construction  of 
the  ditch  for  the  purposes  sought. 

The  appellants'  lands  were  assessed  for  the  construc- 
tion thereof.  The  report  of  the  drainage  commissioners 
described  their  lands  in  two  separate  tracts  or  parcels. 

This  action  was  brought  to  foreclose  the  lien  on  said 
lands.  The  complaint  was  in  three  paragraphs.  The 
third  paragraph,  as  an  incident  to  the  foreclosure,  asked 
for  the  reformation  of  the  description  of  one^tract  con- 
tained in  said  report. 

The  appellants  answered  the  complaint  by  the  general 
denial,  and  by  a  special  answer,  as  follows: 

"And  for  a  second  and  further  answer  by  all  the  de- 
fendants to  the  first  and  third  paragraphs  of  the  com- 
plaint, defendants  say  that  they  are  the  owners  of  the 
land  described  in  the  plaintiff's  complaint,  and  they  aver 
that  after  said  petition  was  filed  the  court  referred  the 
matter  to  the  commissioners,  and  said  commissioners 
made  their  report,  in  which  they  placed  an  assessment 
of  benefits  for  the  construction  of  said  work  on  the  fol- 
lowing described  real  estate,  belonging  to  these  defend- 
ants, to  wit:  'AH  of  reserve  53  except  200  acres  off 
the  northeast  side  thereof,  in  township  29  north,  range 
10  east. '  That  said  commissioners  made  their  report  and 
filed  the  same  in  the  Superior  Court  of  Allen  county,  and 
that  said  report  only  purported  to  assess  benefits  against 
the  lands  of  these  defendants  in  township  29,  and  these 
defendants  examined  said  assessment,  saw  such  fact,  and, 
while  the  number  of  acres  were  large,  defendants  knew  that 
it  was  impossible  to  exactly  tell  how  many  acres  of  such 
reserve  lay  in  township  29,  and  defendants  were  informed 
and  believed  that  the  amount  of  the  assessment  was 
largely  in  excess  of  the  actual  amounts  of  assessments, 
and  defendants  aver  that  they  were  led  to  believe,  and 
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did  believe,  that  their  lands  only  lying  in  township  29 
were  assessed,  and  they  further  believed  this  from  the 
fact  that  the  whole  of  said  land  was  not  benefited,  to 
wit:  'AH  of  the  lands  in  said  reserve  53,  lying  south  of 
the  line  dividing  Union  and  Jackson  townships  were  not 
in  any  manner  benefited.' 

*'They  further  aver  that  had  said  report  of  said  com- 
missioners  reported  benefits  in  the  south  part  of  said  re- 
serve 53,  they  would  have  remonstrated  against  said  re- 
port; but  believing  and  seeing  by  the  report  that  it  was 
not  so  assessed,  they  acquiesced  in  the  report. 

'*  Wherefore  they  aver  that  they  were  misled  by  such 
report,  and  deprived  of  their  rights. 

* 'Wherefore  they  pray  that  said  decree  confine  the 
lien  to  the  lands  in  township  29,  in  reserve  53,  and  none 
other,  and  for  all  further  and  proper  relief." 

To  this  answer  a  demurrer  was  filed  and  overruled, 
and  a  reply  being  filed,  the  issues  joined  were  tried  by 
the  court,  and  resulted  in  a  finding  and  judgment  for 
appellee. 

The  only  assignment  of  error  discussed  by  counsel  ia, 
that  of  overruling  the  motion  for  a  new  trial. 

On  the  trial  of  the  cause,  the  appellants  produced 
seven  witnesses,  whose  testimony  tended  to  show  tliat 
the  lands  in  Union  township,  being  the  south  part  of  re- 
serve 53,  in  township  28,  were  not  benefited  by  the  drain 
and  could  not  be  drained  by  it.  After  this  evidence  had 
been  given,  the  appellee  moved  to  strike  it  all  out.  This 
motion  was  sustained.  This  ruling  is  one  of  the  causes 
assigned  for  a  new  trial. 

On  a  former  appeal  of  this  cause  in  the  Supreme 
Court,  State,  ex  rel.,  v.  Smith,  124  Ind.  302,  that  court 
said:  * 'Whether  the  appellee  may  controvert  the  vaUd- 
ity  of  the  assessment,  upon  the  ground  that  she  wa?^  mis- 
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led  by  the  description,  or  whether  she  may  interpose 
other  defenses,  we  do  not  decide." 

Appellants  insist,  if  we  understand  their  contention, 
that  they  were  misled  by  the  description  as  contained  in 
the  report  of  the  drainage  commissioners,  and  that  one 
of  the  methods  of  showing  this  is  to  prove  that  the  lands 
were  not  benefited  by  the  drain. 

Conceding,  without  deciding,  this  question,  we  do  not 
see  how  the  appellants  were  injured  by  the  ruling  of  the 
court  in  striking  out  the  evidence  bearing  upon  the  lands 
benefited;  for  the  undisputed  evidence  in  the  case,  as  shown 
by  the  report  of  the  commissioners, is  that  appellants'  lands 
were  assessed  in  two  tracts,  one  as  follows:  "All  of  reserve 
53  except  200  acres  off  the  northeast  side  thereof,  town- 
ship 29,  range  10;  443  acres;  $4,900.*'  The  second, 
''East  half  of  200  acres  off  the  northeast  side  of  reserve 
53,  township  29,  range  10;  100  acres;  $1,100." 

The  undisputed  evidence  further  shows  that  reserve 
53  lies  part  in  township  29  and  part  in  township  28. 
Of  the  443  acres  contained  in  the  first  above  described 
tract,  only  about  150  acres  lay  in  township  29,  and  the 
remainder  lay  in  township  28. 

The  appellants,  or  their  ancestors,  were  notified  by  the 
report,  that  under  the  first  description,  443  acres  were  as- 
sessed benefits  in  reserve  53.  They  knew  they  had  only 
150  acres  in  township  29.  This  description  was  suf- 
ficient to  put  them  upon  their  inquiry,  and  we  do  not 
see  how  they  were  misled  and  induced  to  refrain  from 
remonstrating. 

There  is  no  available  error  in  this  ruling  of  the  court. 
The  other  causes  for  a  new  trial  relate  to  matters  largely 
in  the  discretion  of  the  court.  We  have  examined  each 
of  them,  and  find  no  reversible  error. 

Judgment  affirmed,  at  costs  of  appellants. 

Filed  Jan.  26,  1894. 
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No.  962. 

Fisher  v,  Fisher,  Administrator. 

Promissory  Note. — Consideration,  Svffldency  of. — Burden  of  Froof, — 
In  an  action  on  a  promissory  note,  in  which  illegality  of  considera- 
tion is  pleaded  as  a  defense,  the  note  imports  sufficient  considera- 
tion, and  the  burden  is  on  the  defendant  to  show  that  the  consider- 
ation was  illegal. 

Verdict. — Sufficiency  of  Evidence  to  Sustain, — ^That  the  evidence  is 
sufficient  to  sustain  the  verdict,  see  opinion. 

From  the  Huntington  Circuit  Court. 
J.  C  Branyan,  L.  P.  Milligan,  S.  E.  Cook,  M,  L, 
Spencer  and  /.  C,  Branyan,  for  appellant. 
/.  B.  Kenner  and  C7.  S.  Lesh,  for  appellee. 

Davis,  C.  J. — ^This  case  is  here  for  the  third  time. 
Fisher  v.  FiaheY,  113  Ind.  474;  Fisher,  Admr.,  v.  Fisher, 
131  Ind.  462. 

The  case  was  again  tried,  and  the  special  finding  of  the 
facts  by  the  court  and  conclusions  of  law  thereon  were 
against  appellant^  who  appeals  to  this  court  and  assigns 
as  error  the  overruling  of  his  motion  for  a  new  trial. 
The  motion  for  a  new  trial  contains  two  reasons: 

1.  That  the  finding  and  decision  of  the  court  is  not 
sustained  by  sufficient  evidence. 

2.  That  the  decision  of  the  court  is  contrary  to  law. 
The  appellant  contends  that  the  note  was  given  by  him 

to  cover  his  part  of  the  loss  sustained  in  dealings  in 
margins  in  wheat  on  the  Chicago  board  of  trade  in  a 
gambling  transaction,  and  that  the  note  is,  for  that  rea- 
son, without  any  consideration,  and  void. 

If  the  transaction  was  a  gaming  one,  illegal  and  void, 
and  constituted  the  consideration  for  the  note,  appellee 
would  not  have  a  right  to  recover;  for,  if  the  transaction 
between  the  parties  was  illegal,  they  were  in  pari  delicto, 
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and  will  not  be  aided  by  the  courts  in  profiting  by  their 
own  wrong. 

The  court,  however,  in  this  case,  after  hearing  all  the 
evidence,  has  found  **that  said  note  was  not  executed  for 
an  illegal  consideration,  to  wit,  gambling  in  grain,  but 
that  the  transaction  out  of  which  the  same  grew  was  a 
legitimate  purchase  of  grain  which  was  intended  to  be 
delivered,  and  warehouse  receipts  for  the  delivery  of  said 
grain  were  actually  delivered,  and  the  consideration  of 
said  note  is  and  was  for  money  advanced  by  Frank  T. 
Fisher,  deceased,  to  Tillman  H.  Fisher,  and  is  a  valid 
and  legal  one,"  and,  therefore,  the  only  question  for  us  to 
determine  is  whether  there  is  any  evidence  in  the  record 
tending  to  support  the  finding. 

It  should  be  remembered,  in  this  connection,  that  this 
finding  was  not  essential  to  a  recovery  on  the  part  of  ap- 
pellee. In  this  State  a  promissory  note  imports  a  suflS- 
cient  consideration,  and  the  burden  was  on  appellant  to 
show  that  such  consideration  was  illegal.  Fisher  v. 
Fisher,  supra. 

If  the  finding  was  silent  on  this  question,  the  court 
would  assume  that  appellant  had  failed  to  prove  the  al- 
leged illegality  of  the  consideration.  Louisville^  etc,  R. 
W.  Co,  V.  Buck,  116  Ind.  566. 

We  find,  on  examination  of  the  record  in  this  case,  that 
there  was  some  evidence,  at  least,  tending  to  prove  that 
said  Tillman  H.  Fisher,  appellant,  and  Frank  T.  Fisher, 
since  deceased,  were  cousins;  that  about  1876  or  1877 
they  resided  in  Chicago,  Illinois,  and  that  appellant  then 
approached  said  decedent,  then  in  full  life,  with  the  state- 
ment that  the  wheat  crop  was  short  and  that  there  was 
some  prospect  of  a  Turkish  war,  and,  therefore,  that  there 
was  a  good  opportunity  to  make  money  in  purchase  of 
wheat,  and  that  thereupon  they  purchased  of  or  through 
Ramsey  Bros.  &  Co.,  regular  and  reputable  members 
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of  the  Chicago  board  of  trade,  and  buyers,  sellers,  and 
shippers  of  grain,  twenty  thousand  bushels  of  wheat, 
which  was  in  the  warehouse,  and  which  was  delivered  to 
Ramsey  Bros.  &  Co.,  and  was  then  delivered  by  said  firm 
to  them,  in  the  shape  of  warehouse  receipts,  and  that  it 
was  the  intention  of  Ramsey  Bros.  &  Co.,  who  were  a 
responsible  and  reliable  firm,  to  deliver  the  wheat  to 
them,  and  that  they  could  have  obtained  the  wheat  if 
they  had  called  for  it,  and  that  they  carried  the  wheat 
on  options  or  margins,  with  said  firm,  for  ten  or  fifteen 
days,  and  that  the  wheat  depreciated  in  value  and  they 
closed  out  at  a  loss  of  over  nine  hundred  dollars,  all  of 
which  was  paid  by  said  Frank  T.  Fisher  to  said  Ramsey 
Bros.  &Co.,  and  that  in  a  settlement  of  said  transaction, 
between  said  Tillman  and  Frank,  appellant  executed  his' 
note  to  said  decedent  for  his  half  of  the  loss.  Whitesides 
V.  Hunt,  97  Ind.  191. 

This  court  can  not  disturb  the  judgment  of  the  trial 
court  on  the  evidence. 

Judgment  affirmed. 

Filed  Jan.  26,  1894. 


No.  941. 

Toledo,  St.  IjOuis  and  Kansas  City  Railroad  Com- 
pany V.  Reeves. 

Decedent's  Estate. — Letters  of  Administration, —  When  and  Where  May 
he  Granted, — BesiderU  Dying  Leaving  no  Assets  in  the  State. — Letters 
of  administration  may  be  granted  under  subdivision  1,  section  2228, 
R.  S.  1881,  in  the  county  where,  at  his  death,  the  intestate  was  an 
inhabitant,  leaving  no  assets  in  the  State,  and  none  coming  into  it 
afterward.  One  of  the  various  reasons  for  administration,  under 
such  circumstances,  may  be  to  prosecute  some  claim  of  indetermin- 
ate value,  as  for  the  death  of  the  intestate,  as  provided  by  section 
284,  R.  S.  1881. 
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Same. — Administrator ,  Cause  for  Bemoval  of, — Discretion,  Abuse  of, — 
Inventory. — Bond, — ^The  failare  of  an  administrator  to  give  bond  or  to 
file  an  inventory  in  the  time  required  by  statute,  or,  if  no  assets,  a 
statement  showing  such  fact,  is  good  ground  for  removal ;  but  as  to 
such  matters  the  circuit  court  has  a  wide  discretion,  and  unless  a 
clear  abuse  of  discretion  is  shown,  the  action  of  the  court  will  not 
be  disturbed  on  appeal. 

From  the  Montgomery  Circuit  Court. 

S,  0.  Bayless  and  C  G.  Guenther,  for  appellant. 
G.  W.  Paul,  M.  D,  White  and  W.  M,  Reeves,  for  appel- 
lee. 

Reinhard,  J. — ^The  appellant  filed,  in  the  court  be- 
low, a  petition  for  the  revocation  of  letters  of  adminis- 
tration, that  had  been  issued  to  the  appellee,  and  for  his 
removal  as  such  administrator.  The  ground  relied  upon 
in  such  petition  is  that  the  decedent  had  no  estate  in 
the  county  or  State  in  which  the  letters  were  granted  at 
the  time  of  his  death,  although  at  such  time  he  was  an 
inhabitant  of  the  county.  It  is  shown  that  the  purpose 
for  which  the  letters  were  issued  was  to  enable  the  ap- 
pellee to  prosecute  an  action  for  negligence  against  the 
appellant  for  causing  the  decedent's  death. 

It  was  stated  in  the  petition  that  said  appellee  had 
never  filed  an  inventory  of  his  decedent's  estate,  although 
the  statutory  period  for  filing  the  same  had  expired.  The 
appellee's  application  for  letters,  and  the  order  of  the 
court  granting  the  same  to  him,  were  set  out  in  the  pe- 
tition. The  court  sustained  a  demurrer  to'  the  appel- 
lant's petition,  and  the  correctness  of  this  ruling  is  the 
only  question  presented  for  our  determination. 

The  proceedings  for  the  appointment  of  an  adminis- 
trator, in  this  State,  are  purely  statutory,  and  must  be 
conducted  in  conformity  to  the  statute  governing  the 
same.  Henry  Ind.  Prob.  Law,  p.  4;  Croxton  v.  Renner, 
103  Ind.  223. 
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The  statute  under  which  administrators  are  appointed 
provides  that  letters  may  be  granted  in  the  county — 

1.  Where,  at  his  death,  the  intestate  was  an  inhabi- 
tant. 

2.  Where,  not  being  an  inhabitant  of  this  State,  he 
leaves  assets.  , 

3.  Where,  not  being  an  inhabitant,  and  dying  out  of 
the  State,  he  leaves  assets. 

4.  Where,  not  being  an  inhabitant,  he  dies  out  of  the 
State,  not  leaving  assets  in  any  county  thereof,  but  as- 
sets of  such  intestate  shall  afterward  come  into  it. 

5.  But  where,  not  being  an  inhabitant,  he  shall  die 
out  of  the  State,  leaving  assets  in  several  counties,  etc. 
R.  S.  1881,  section  2228. 

The  section  of  the  statute  above  set  out  was  first  en- 
acted, in  practically  its  present  state,  under  the  revision 
of  1843.     R.  S.  1843,  section  92,  subd.  1. 

According  to  the  showing  in  the  petition,  the  power 
of  the  circuit  court  to  grant  letters  in  the  present  case 
does  not  fall  within  any  of  the  provisions  contained  in 
any  of  the  subdivisions  of  section  2228,  suprUy  unless  it 
be  under  the  first  subdivision,  as  in  all  the  subsequent 
ones  it  was  necessary  that  the  intestate  should  have  died 
the  owner  of  some  assets. 

As  preliminary  to  the  determination  of  the  question 
now  in  hand,  it  may  be  stated  as  the  settled  law  of  this 
State: 

1.  That  the  appellant  has  such  an  interest  in  the  sub- 
ject-matter of  the  proceeding  to  revoke  the  letters  of  the 
appellee  as  entitles  it  to  institute  and  maintain  the  same 
in  a  proper  case. 

2.  Where  the  decedent  is  not  a  resident  of  the  State, 
and  has  no  assets  at  the  time  of  the  application  for  let- 
ters, such  letters  may  not  properly  issue,  but  if  they  are 
nevertheless  issued,  the  act  is  coram  non  judice  and  void. 
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and  the  letters  will  be  revoked  in  a  proceeding  such  as 
this.  Jeiferaonville  R.  R.  Co.  v.  Swayiie's  Admr.,  26  Ind. 
477. 

We  proceed  to  determine  whether  the  court  has  power 
to  grant  letters  of  administration  in  a  county  of  this  State 
where  the  intestate  was,  at  the  time  of  his  death,  a  resi- 
dent, leaving  no  assets  in  the  State  and  none  coming  into 
it  afterward,  ^hat  the  court  has  such  power  under  the 
plain  letter  of  the  first  subdivision  of  section  2228,  supra, 
we  think  must  be  obvious.  There  is,  in  that  subdivision, 
no  condition  annexed  to  the  power  of  granting  such  let- 
ters other  than  the  one  that  the  intestate  must  have  been 
an  inhabitant.  It  is  not  required,  in  terms,  that  he 
should  have  had  some  assets  or  that  assets  belonging  to 
him  should  have  come  into  the  State  after  his  death. 
The  clause  under  consideration  stands  alone,  and  is  in 
no  manner  connected  with  or  dependent  upon  the  fol- 
lowing subdivisions  regarding  the  requirement  that  he 
must  have  had  assets. 

With  the  statute  so  clear  and  unambiguous,  it  would 
seem  that  there  need  be  no  difficulty  in  reaching  the  con- 
clusion that  the  appellee's  appointment  was  authorized. 
It  is  urged,  however,  that  in  cases  where  an  intestate  had 
no  assets  to  administer,  the  Legislature  could  not  have 
intended  to  confer  on  the  circuit  court  the  power  of 
granting  letters  of  administration,  inasmuch  as  it  would 
be  useless  and  profitless  to  have  an  administrator  where 
no  assets  are  to  be  administered.  But  we  are  not  able 
to  say  that  the  appointment  of  an  administrator  may  not 
subserve  a  useful  purpose,  even  where  there  are  no  tan- 
gible assets  to  administer.  There  are  instances  in  which 
such  appointment  may  become  proper  and  necessary  in 
order  to  prosecute  some  claim  of  indeterminate  value,  or 
to  make  satisfaction  of  record  of  a  claim  which  had  been 
paid  but  not  satisfied,  and  perhaps  for  other  purposes. 
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It  is  further  contended  that  because  section  2260,  R. 
S.  1881,  requires  the  filing  of  an  inventory  within  sixty 
days  after  the  appointment,  and  section  2242,  the  filing 
of  a  bond  of  not  less  than  double  the  value  of  the  per- 
sonal estate  to  be  administered,  it  must  have  been 
contemplated  by  the  Legislature  that  in  every  case  where 
an  administrator  is  appointed  there  must  be  some  per- 
sonal property  to  be  administered.  We  do  not  think 
this  conclusion  necessarily  follows.  The  filing  of  the 
inventory  is  required,  doubtless,  to  enable  the  court  to 
determine  the  extent  of  the  assets  of  the  estate,  and  if 
none  such  exist  when  the  inventory  is  to  be  filed,  it 
should  be  so  stated  in  the  writing  which  is  filed  in  lieu 
of  the  inventory.  Some  bond  should  also  be  filed,  so  as 
to  hold  the  administrator  to  a  responsibility  in  the  per- 
formance of  his  duties.  A  failure  to  file  these  is  good 
ground  for  removal,  but,  as  to  such  matters,  the  circuit 
court  has  a  wide  discretion,  as  it  likewise  possesses  in 
the  matter  of  the  appointment,  and  unless  a  clear  abuse 
is  shown,  the  action  of  such  court  will  not  be  interfered 
with  on  appeal. 

The  statute  under  which  appellant  says,  in  its  peti- 
tion, that  the  appellee  is  proceeding  to  recover  damages 
for  causing  the  death  of  the  intestate,  provides  that  when 
the  death  of  one  is  caused  by  the  wrongful  act  or  omission 
of  another,  the  personal  representative  of  the  dead  person 
may  maintain  an  action  for  damages  against  the  wrong- 
doer, if  such  deceased  person,  had  he  lived,  might  have 
maintained  against  such  wrongdoer  a  similar  action  for 
an  injury  for  the  same  act  or  omission.  R.  S.  1881,  sec- 
tion 284. 

The  words  ''personal  representative*'  here  undoubtedly 
include  an  administrator,  and  we  are  of  opinion  that  he 
may  be  appointed  for  the  purpose  of  prosecuting  such  an 
action.     His  appointment,  in  such  cases,  is  not  to  make 
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assets  for  the  estate  of  the  deceased,  for  the  section  cited 
further  provides  that  the  damages  must  enure  to  the  ex- 
clusive benefit  of  the  widow  and  children,  if  any,  or  next 
of  kin. 

The  administrator,  in  such  cases,  does  not  represent 
the  creditors  of  the  estate,  being  merely  a  trustee  foi 
those  entitled  to  the  damages  for  the  purpose  of  collect 
ing  and  disbursing  the  same.  While  it  is  true  that  tht 
rio^ht  of  action  is,  strictly  speaking,  no  part  of  the  assets 
of  the  estate  proper,  yet  the  action  may  result  in  a  fund 
belonging  exclusively  to  the  widow  and  children  or  next 
of  kin  of  which  the  administrator  becomes  the  trustee. 

The  right  to  maintain  such  an  action  did  not  exist  at 
common  law,  as  in  cases  of  personal  injury  the  cause  of 
action  expired  with  the  death  of  the  injured  party.  The 
statute  under  which  the  right  of  action  is  conferred  was 
enacted  by  the  revision  of  1852.  2  R.  S.  1852,  p.  205, 
section  784. 

At  that  time,  the  statute  granting  the  power  to  appoint 
an  administrator  in  the  county  where  the  deceased  was 
an  inhabitant  at  his  death,  \yithout  assets,  was  in  force. 
It  must  have  been  the  view  of  the  law-making  body  that 
a  remedy  then  existed  in  favor  of  all  persons  affected  by 
the  act,  otherwise  the  right  to  maintain  the  action  would 
have  been  extended  to  parties  that  might  be  injured  and 
did  not  then  possess  such  right.  While  legislative  in- 
terpretation of  a  statute  is  not  usually  given  great  weight, 
it  is  not,  especially  in  doubtful  cases,  without  its  influ- 
ence upon  the  courts. 

We  are  loth  to  believe  that  the  Legislature  intended  to 
confer  the  right  of  action  upon  an  administrator,  when, 
at  the  same  time,  there  was  no  power  in  the  court  to  ap- 
point one  for  the  purpose  of  instituting  such  action.,  If 
the  contention  of  appellant's  counsel  should  prevail,  no 
action  could  ever  be  maintained  under  section  284,  8upra, 
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if  the  deceased  was  without  assets.  The  result  of  such  a 
ruling  would  be  that  the  families  of  those  unfortunates 
whose  death  is  brought  about  by  the  misconduct  of  oth- 
ers, and  without  fault  of  their  own,  and  who  die  without 
property,  would  be  absolutely  without  remedy,  and  the 
salutary  provision  of  the  statute  could  never  be  invoked 
with  success,  in  behalf  of  their  indigent  families,  while 
those  who  have  property  left  them  would  alone  be  bene- 
fited by  the  enactment. 

Our  opinion  is  that  the  court  had  ample  authority  to 
grant  letters  of  administration  to  the  appellee,  and  that 
the  court  below  committed  no  error  in  sustaining  the  de- 
murrer to  the  appellant's  petition. 

Judgment  affirmed. 

Filed  Nov.  3, 1893 ;  petition  for  a  rehearing  overraled  Jan.  26, 1894. 


No.  1,061. 
Decker  et  al.  v.  Washburn. 

EviDBNCB. — Insufficiency  of. — Highway, — Proceeding  to  Establish. — Dam- 
ages.— In  a  proceeding  to  establish  a  highway,  the  judgment  in  a 
former  proceeding  relating  to  the  same  subject-matter,  which  had 
been  rendered  more  than  six  years  prior  to  the  commencement  of 
the  subsequent  action,  the  damages  in  the  former  proceeding  hav- 
ing never  been  paid,  nor  the  highway,  as  established  thereby,  never 
having  been  opened  or  worked  as  such,  the  judgment  in  the  former 
proceeding  is  not  a  proper  basis  for  damages  in  the  subsequent  ac- 
tion, and  that  being  the  only  evidence,  there  is  clearly  a  failure  of 
proof. 

Highway. — Proceeding  to  Establish, — Judgment  Functus  Officio. — Sub- 
sequent Proceeding  Be  Novo. — Where  a  highway  has  been  established, 
but  has  not  been  opened  or  used  within  six  years  from  the  time  of 
its  establishment,  the  judgment  establishing  the  highway  becomes 
Vol.  8—43 
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functus  offlciOf  or  inoperative,  and  the  only  way  in  which  the  high- 
way may  be  again  established  is  by  a  proceeding  de  novo. 

From  thfi  Pulaski  Circuit  Court. 
/.  C.  Nelson,  Q.  A,  Myers,  H.  A.   Steis  and  M,  M. 
Hathaway,  for  appellant. 
B,  Borders,  for  appellee. 

Reinhard,  J. — In  a  highway  proceeding,  tried  in  the 
court  below  u,pon  appeal  from  the  board  of  commission- 
ers, the  appellee  recovered  a  personal  judgment  for  five 
hundred  dollars,  from  which  this  appeal  is  prosecuted. 

The  insufficiency  of  the  evidence  to  sustain  the  finding 
and  judgment  is  relied  upon  to  bring  about  a  reversal. 
The  only  evidence  presented  to  the  trial  court  upon  this 
question  was  a  former  judgment  by  the  same  court  in  a 
similar  proceeding  to  open  and  establish  the  highway  in 
question,  in  which  proceeding  the  appellee  had  been 
awarded  a  judgment  for  five  hundred  dollars. 

It  is  contended,  by  appellants'  counsel,  that  this  judg- 
ment was  not  a  proper  basis  for  the  damages  in  the  pres- 
ent action,  and  there  being  no  other  evidence,  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

It  is  proper  to  state  here  that  the  question  we  are  about 
to  pass  upon  was  presented,  also,  by  way  of  demurrer  to 
the  answer  setting  up  the  former  judgment,  and  by 
timely  objection  and  exception  to  the  introduction  of  the 
record  of  the  former  proceedings  containing  the  original 
judgment. 

The  appellee's  contention  is  that  the  former  judgment 
of  the  Pulaski  Circuit  Court  was  an  adjudication,  not 
only  upon  the  question  of  the  public  utility  of  the  pro- 
posed highway,  but  also  upon  the  subject  of  damages. 
It  is  agreed  that  the  judgment  just  referred  to  had  been 
rendered  more  than  six  years  prior  to  the  time  of  the 
commencement  of  the  present  proceedings,  before  the 
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eoiiimissioners,  and  that  the  highway,  as  laid  out  and 
established  in  such  former  proceedings,  had  never  been 
opened  or  worked  as  such,  and  that  the  former  judgment 
for  damages  remains  unpaid. 

Section  5032,  R.  S.  1881,  provides  that  ''Every  public 
highway  already  laid  out  or  which  may  hereafter  be 
laid  out,  and  which  shall  not  be  opened  and  used  within 
six  years  from  the  time  of  its  being  so  laid  out,  shall 
cease  to  be  a  highway  for  any  purpose  whatever." 

It  is  not  claimed  that  any  portion  of  this  proposed 
highway  was  opened  and  used  during  the  interval  be- 
tween the  two  judgments.  The  remaining  portion  of  the 
section  quoted  does  not,  therefore,  have  any  application 
to  the  question  in  hand. 

We  think  the  provisions  of  this  statute  are  too  plain  to 
be  misunderstood.  The  words  ''laid  out*'  doubtless 
mean  established,  surveyed,  declared  a  road.  It  seems 
to  us  that  the  statute  applies  to  precisely  such  a  case  as  we 
have  here.  A  highway  has  been  "laid  out,'' — that  is  to 
say,  it  has  been  established  and  declared  to  be  a  highway 
by  the  judgment  of  the  court.  But  it  has  not  been 
opened  or  used  within  six  years  from  the  time  it  was 
hiid  out.  It  has  therefore  ceased  to  be  a  highway  alto- 
gether, and  the  former  judgment  of  the  court,  by  virtue 
of  which  it  was  laid  out,  at  the  expiration  of  six  years 
from  the  date  of  its  rendition,  became  functus  oificio. 
This  includes,  of  course,  the  judgment  for  damages. 

We  are  strengthened  in  this  view,  we  think,  by  the 
fact  that  the  order  for  the  opening  of  the  highway  is  en- 
forceable only  upon  the  payment  of  the  damages  assessed. 
If  the  damages  are  not  paid,  the  road  is  not  to  be  opened, 
and,  conversely,  if  the  road  is  not  opened,  there  would 
be  no  consideration  for  the  judgment  of  damages.  When 
the  six  years'  limitation  had  expired,  the  entire  judg- 
ment ceased  to  be  operative.     That  which  was  once  de- 
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dared  to  be  a  highway,  upon  certain  conditions  beiog 
complied  with,  has  now  ceased  to  be  such,  and  the  com- 
pliance with  the  conditions  will  not  serve  to  restore  to  it 
its  former  character.  The  only  manner  in  which  it  may 
be  again  declared  as  such  is  by  a  new  proceeding,  the 
same  as  if  none  before  had  ever  been  had. 

We  fully  agree  with  the  learned  counsel  for  appellee, 
that  the  only  way  in  which  the  citizens'  land  may  be 
taken  for  a  public  highway  is  by  the  proceedings  pre- 
scribed in  the  statute,  R.  S.  1881,  section  5015,  et  seq. 

We  also  agree  with  counsel  that  after  such  proceedings 
have  culminated  in  a  judgment  there  is  no  way  provided 
by  which  a  new  proceeding  may  be  instituted  for  again 
having  the  proposed  road  laid  out  or  established.  But 
we  think  this  restriction  is  itself  limited  by  the  statute  to 
the  period  of  six  years.  If,  within  that  time,  the  con- 
ditions upon  which  the  judgment  remains  in  operation 
thereafter  are  not  complied  with,  the  judgment  dies,  as 
it  were,  and  the  territory  declared  to  be  a  public  higli- 
way,  but  not  opened  or  used  as  such,  no  longer  retains 
its  separate  identity,  but  becomes  again*  a  portion  of  the 
mass  of  real  property  out  of  which  it  had  been  set  apart 
for  the  use  of  the  public.  It  seems  to  us  that  the  statute 
was  designed  to  meet  just  such  cases  as  the  one  under 
consideration.  In  our  view  of  the  case,  the  learned  trial 
court  erred  in  treating  the  former  judgment  as  still  in 
force.  There  was  no  evidence  to  support  the  judgment 
for  damages.  The  motion  for  a  new  trial  should  have 
been  sustained. 

Judgment  reversed. 

Filed  Jan.  2,  1894. 
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No.  1,087. 
Johnson  v.  Williams. 

Pbinoipal  and  Agent. —tendering  Services  at  Bequest  of  Another,— Re- 
covery,— Broker. — License.— Where  a  person  not  engaged  in  a  regu- 
lar basiness  of  stock  and  exchange  broker  renders  services  at  the 
instance  and  request  of  another,  in  the  sale  of  bank  stock,  the 
former  is  entitled  to  recover  of  the  latter  the  reasonable  value  of 
the  services  rendered,  such  services  not  being  in  violation  of  sec- 
tion 6269,  et  seq.,  R.  S.  1881. 

From  the  Grant  Circuit  Court. 

0.  W,  Harvey  and  A.  De  Wolf,  for  appellant. 
W.  H.  Carroll  and  G,  Q.  Wharton,  for  appellee. 

Ross,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant  to  recover  for  services  rendered  ap- 
pellant in  the  sale  of  some  bank  stock.  The  only  ques- 
tion presented  on  this  appeal  is  as  to  the  correctness  of 
the  conclusions  of  law  made  by  the  court  upon  the  facts 
found. 

The  facts  found,  with  the  conclusions  of  law  thereon, 
are  as  follows: 

1.  ''That  the  plaintiff,  at  the  instance  and  request  of 
the  defendant,  sold  forty-five  shares  of  bank  stock  be- 
longing to  the  defendant,  and  that  the  services  so  ren- 
dered in  selling  said  bank  stock  were  reasonably  wortli 
one  hundred  and  eighty  dollars." 

2.  ''That  the  plaintiff,  at  the  time  he  sold  said  bank 
stock,  was  not  licensed  to  carry  on  the  business  of  stock 
and  exchange  broker,  in  buying  or  selling  stock,  bank 
notes,  gold,  silver,  promissory  notes,  and  bills  of  ex- 
change.'' 

3.  "That  at  the  time  of  making  said  sale  of  said  bank 
stock  the  plaintiff  was  not  engaged  in  a  regular  business 
of  stock  and  exchange  broker,  in  buying  or  selling  stock. 
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bank  notes,  gold,  silver,  promissory  notes,  and  bills  of 
exchange." 

''And  as  conclusions  of  law  upon  the  facts  the  court 
finds:  1st.  That  the  plaintiff  ought  to  recover  of  and 
from  the  defendant  the  sum  of  one  hundred  and  eighty 
dollars." 

The  contention  of  counsel  for  appellant  is  that  the  ap- 
pellee was  not  entitled  to  recover,  because  he  was  acting 
as  a  broker,  contrary  to  sections  5269, 5274  and  2090,  R. 
S.1881. 

We  think  it  unnecessary  to  pursue  and  determine  all 
the  questions  so  ably  presented  by  counsel  for  appellant, 
for  the  reason  that  counsel's  reasoning  is  predicated  upon 
a  state  of  facts  contrary  to  what  is  shown  by  the  record 
in  this  case.  In  determining  the  correctness  of  the  con- 
clusions of  law  drawn  by  the  court,  we  can  look  simply 
to  the  facts  found  by  the  court  within  the  issues. 

Had  the  court  found  as  a  fact  that  the  appellee  was 
acting  as  a  broker  in  making  the  sale  of  bank  stock  for 
appellant,  we  would  probably  be  called  upon  to  put  a 
construction  upon  the  sections  of  the  statute,  supra. 
However,  the  court  found  as  a  fact  that  the  appellee 
''was  not  engaged  in  a  regular  business  of  stock  and  ex- 
change broker."  Whether  or  not  he  was  so  engaged  is 
a  (Question  of  fact  to  be  determined  from  the  evidence, 
and  the  appellant  d<ies  not  question  the  correctness  of 
the  facts  found.  The  court  having  found  that  he  was 
not  acting  as.  a  broker,  the  conclusions  were  right. 

The  court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 

Filed  Jan.  10,  1894. 
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No.  1,058. 

The  State  National  Bank  of  Springfield,  Illinois, 
V,  Bennett. 

Evidence. — Conditional  Examination  of  Plaintiff  by  Defendant. — Use  of 
in  Several  Cases. — Agreement  as  to. — Grounds  of  Objection. — Where 
defendant  took  what  is  styled  a  * 'conditional  examination  of  plain- 
tiff/' under  an  agreement  in  which  it  is  stated  that  there  are  several 
cases  involving  similar  questions,  the  agreement  providing  that  any 
testimony  that  may  he  thus  taken  at  the  instance  of  the  defendant 
may  be  used  by  the  plaintiff,  at  his  option,  so  far  as  the  same  may 
be  relevant,  in  each  and  all  of  such  cases,  and  according  the  same 
right  to  the  defendant,  but  providing  that  neither  party  to  the 
agreement  waives  any  question  as  to  the  competency  or  relevancy 
of  such  testimony ;  in  such  case,  the  only  grounds  of  objection  to 
such  testimony  that  will  be  heard  are  those  as  to  its  relevancy  or  in- 
competency. 

Same. — Patent-Right  Note. — Statutory  Requirement. — Ignorance  of, — In 
an  action  on  a  note  given  for  a  patent-right,  where  the  note  did  not 
disclose  the  fact  that  it  was  * 'given  for  a  patent-right,"  as  required  by 
statute,  there  was  no  substantial  error  in  refusing  to  permit  plain- 
tiff, an  assignee  and  nonresident,  to  show  that  its  officers  had  no 
knowledge  of  such  statutory  requirement,  for  the  want  of  such 
knowledge  could  not  be  considered  as  tending  to  establish  plaintiff's 

'     good  faith. 

Same. — Action  by  Assignee  of  Note  for  Patent-Right. — Notice. — Newspa- 
per Articles  Charging  Payees  with  Fraud. — In  an  action  on  a  promis- 
sory note  given  for  a  patent-right,  by  the  assignee  thereof,  the  note 
not  having  been  drawn  in  compliance  with  the  law  of  this  State,  it 
was  not  error  for  the  court  to  admit  in  evidence  certain  newspaper 
accounts  of  the  arrest  of  one  of  the  payees  of  the  note,  about  two 
months  before  the  assignment  thereof,  in  which  articles  the  payees 
were  charged  with  swindling  parties  by  selling  a  patent-right  which 
had  expired,  the  court  instructing  the  jury  that  the  articles  were  to 
be  considered  only  as  bearing  upon  the  question  of  notice  to  plain- 
tiff, the  assignee,  other  evidence  having  been  admitted  tending  to 
show  that  plaintiff's  officers  had  read  these  articles  before  they  pur- 
chased the  note  in  suit. 

Appellate  Court  Practice. — Evidence. —  What  Objections  Considered. 
—The  Appellate  Court  will  consider  only  such  grounds  of  objection 
in  relation  to  evidence  as  were  presented  to  the  trial  court. 

Inhtructions  to  Jury. — Law  Applicable  to  Issues^  to  Evidence.— The 
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rule  that  instructions  shoald  be  applicable  to  the  evidence  does  not 
preclude  the  court  from  stating  to  the  jury  the  law  applicable  to  the 
issues  made  by  the  parties. 

Same.— 3rot  Signed.— Bef used. —No  Q^e8tion  /Sbved.— No  question  can 
be  saved  as  to  instructions  asked  by  a  party  and  refused,  where  the 
instructions  are  not  signed  by  the  party  or  his  attorney. 

pROMissoBY  Note. — Purchaser  Fraudulently  Refraining  from  Inquiry, — 
Good  Faith. — Notice, — Where  the  purchaser  of  a  note  fraudulently 
refrained  from  inquiry  lest  he  should  thereby  discover  the  transac- 
tion out  of  which  it  originated,  he  can  not  assume  the  attitude  of  a 
holder  in  good  faith  without  notice. 

Prom  the  Hamilton  Circuit  Court. 

G.  Shirts  and  I.  A,  I^^ilbourne,  for  appellant. 
J.  A.  Roberts,  M,  Vestal,  W.  S,  Christian  and  I.  W. 
Christian,  for  appellee. 

Gavin,  J. — Appellant  sued  appellee  upon  a  promissory 
note  dated  November  8th,  1890,  due  in  one  year,  exe- 
cuted to  Bernard  &  Hunter,  payable  at  the  Citizens'  State 
Bank  of  Noblesville,  Ind.,  the  note  having  been  assigned 
to  appellant  by  indorsement  thereon  before  maturity  and 
for  a  valuable  consideration. 

For  answer  appellee  set  up: 

1st.  That  the  note  was  given  for  the  right  to  sell  a 
certain  patent  fence,  and  that  the  alBBdavit  and  copy  of 
letters  patent,  required  by  section  6054,  R.  S.  1881,  had 
not  been  filed  in  the  proper  clerk's  office,  nor  had  the 
words  * 'given  for  a  patent-right"  been  inserted  therein, 
according  to  the  terms  of  this  statute. 

2d.   Want  of  consideration. 

3d.  That  the  consideration  of  the  note  was  the  right 
to  use  and  sell  a  certain  patent  fence,  and  false  repre- 
sentations, in  that  it  was  not  patented  as  represented, 
which  were  relied  upon  by  appellee. 

In  each  paragraph  it  is  averred  that  appellant  had,  at 
the  time  of  the  purchase  of  the  note,  full  knowledge  of 
the  facts  therein  set  forth. 
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The  only  questions  here  presented  arise  upon  the  mo- 
tion for  new  trial. 

What  is  styled  the  '^conditional  examination  of  plain- 
tiff," being  the  evidence  of  its  officers,  was  taken  by  ap- 
pellee under  an  agreement,  in  which  it  is  recited  that 
there  are  several  cases  involving  similar  questions,  and 
is  also  provided  **that  any  testimony  that  may  be  thus 
taken  at  the  instance  of  the  defendant  in  this  case  may 
be  used  by  the  plaintiff,  at  its  option,  and  also  at  the 
plaintiff's  option,  such  testimony  so  far  as  the  same  may 
be  relevant  may  be  admitted  in  evidence  in  each  and  all 
of  said  cases.  , 

The  defendant  in  each  of  said  cases  has  the  right  also, 
if  they  shall  so  desire,  to  introduce  such  testimony  in 
said  several  cases.  But  neither  party  to  this  agreement 
waives  any  question  as  to  the  competency  or  relevancy 
of  any  such  testimony." 

By  the  terms  of  this  agreement,  the  only  objections 
which  could  be  heard  are  those  relating  to  the  compe- 
tency or  relevancy  of  this  testimony,  and  appellants  are 
precluded  from  questioning  it  on  the  ground  that  it  is 
taken  as  a  ' 'conditional  examination"  rather  than  as  a 
deposition. 

Under  the  circumstances  of  this  case,  there  was  no  ma- 
terial error  in  refusing  to  permit  appellant  to  show  that 
its  officers  had  no  knowledge  of  the  law  of  Indiana  re- 
garding patent-right  notes.  Such  want  of  knowledge 
could  not  be  considered  as  tending  to  establish  the  good 
faith  of  appellant. 

The  sixth,  seventh,  eighth,  and  ninth  specifications  re- 
late to  evidence  admitted  over  appellant's  objection.  No 
ground  of  objection  whatever  was  stated  to  the  court. 
Consequently,  no  question  is  saved  for  our  considera- 
tion. The  general  rule  is  that  the  Appellate  Court  will 
consider  only  such   grounds   of  objections  as  are  pre- 
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sented  to  the  trial  court.  Swaim  v.  Swaim,  134  Ind. 
596,  33  N.  E.  Rep.  792;  Noftsger  v.  Smith,  6  Ind.  App. 
54,  32  N.  E.  Rep.  1024. 

The  court  admitted  in  evidence  certain  newspaper  ac- 
counts of  the  arrest  of  one  of  the  payees  of  this  note,  at 
Muncie,  Ind.,  about  two  months  before  the  assignment 
of  this  note,  in  which  the  payees  were  charged  with 
swindling  parties  by  selling  for  $144  some  right  con- 
nected with  a  fence  claimed  to  be  patented  but  on  which 
the  patent  had  long  ago  expired.  The  jury  were  ex- 
pressly instructed  that  the  articles  were  to  be  considered 
only  as  bearing  upon  the  question  of  notice  to  appel- 
lant. In  view  of  the  evidence  tending  to  show  that  ap- 
pellant's officers  read  these  articles  before  they  purchased 
the  note  in  suit,  and  that  they  understood  the  Muncie 
transactions  were  but  a  part  of  the  regular  business  of 
Bernard  &  Hunter,  in  the  course  of  which  this  note  had 
been  taken,  the  evidence  was  competent  for  the  purpose 
for  which  it  was  admitted. 

The  objection  raised  by  the  fifteenth  cause  for  new  trial 
is  subject  to  the  same  infirmity  fouiid  in  the  sixth, 
seventh,  etc. 

Instructions  Nos.  2,  3,  5,  6,  given  by  the  court,  are 
complained  of.  These  instructions  state  the  law  as  to 
the  issue  formed  by  the  first  paragraph  of  the  answer. 
Objection  is  made  to  them  for  the  reason  that  they  are 
inapplicable  to  the  evidence  as  claimed  by  appellant. 
The  objection  urged  against  them  goes  rather  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  answer,  than  to  the 
correctness  of  the  instructions,  which  state  the  law  fairly 
and  correctly  as  applicable  to  the  issue  made  by  the 
pleading. 

If  the  written  contract  showed,  as  asserted  by  counsel, 
that  no  patent  right,  either  real  or  claimed,  entered  into 
the  consideration  of  the  note,  then  there  was  a  failure  of 
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proof  as  to  this  issue.  But  the  rule  that  an  instruction 
should  be  applicable  to  the  evidence,  as  laid  down  in 
Summerloi  v.  Hamilton,  121  Ind.  87,  can  not  be  construed 
to  mean  that  the  court  errs  in  stating  to  the  jury  cor- 
rectly the  law  applicable  to  tjie  issues  made  by  the  parties. 

The  instructions  stated  the  law  correctly  as  far  as  they 
went,  and  did  not,  in  any  degree,  intimate  to  the  jury 
that  the  written  contract  referred  to  sustained  the  an- 
swer. 

If  the  appellant  desired  the  court  to  place  a  construc- 
tion upon  this  contract,  he  should  have  asked  for  it.  El- 
liott's App.  Proced.,  section  647;  Barnett  v.  State,  100 
Ind.  171. 

Section  6055,  R.  S.  1881,  applies  in  terms  to  any 
''patent-right  or  right  claimed"  to  be  a  patent-right. 
We  are  unaware  of  any  rule  of  law  requiring  such 
* 'claim"  to  be  made  in  writing,  nor  can  we  see  any  good 
reason  for  such  a  requirement. 

Counsel  argue  that  whether  appellant  fraudulently  re- 
frained from  inquiry  was  not  the  issue  in  this  case,  but 
simply  whether  or  not  it  liid  notice  of  the  vice  in  the 
consideration  of  the  note. 

Where  the  consideration  of  the  note  is  illegal,  or  it  is 
obtained  from  the  maker  by  fraud,  the  burden  is  upon 
the  holder  to  show  that  he  purchased  it  in  good  faith, 
without  notice,  and  in  the  usual  course  of  business. 
Giberson  v.  Jolley,  120  Ind.  301;  Teacher  v.  Merea,  118 
Ind.  586;  First  National  Bank  v.  Ruhl,  122  Ind.  279; 
Schmuechle  v.  Waters,  125  Ind.  265;  Farmers^  Loan  and 
Trust  Co.  V.  Canada,  etc.,  R.  W.  Co.,  127  Ind.  250; 
Bunting  v.  Mick,  5  Ind.  App.  289. 

In  Schmueckle  v.  Waters,  supra,  it  is  said  by  Mitchell, 
Judge:  "Where,  however,  the  circumstances  show  that 
the  purchaser  of  paper  refrained  from  making  inquiry 
lest  he  should  thereby  become  acquainted  with  the  trans- 
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action  out  of  which  the  note  originjited,  he  can  not  oc- 
cupy the  attitude  of  a  holder  in  good  faith  without  no- 
tice/' 

The  rule  thus  laid  down  we  regard  as  an  extremely 
equitable  and  salutary  one.  JIo  man  should  be  permitted 
to  willfully  close  his  eyes  and  then  excuse  himself  upon 
the  ground  that  he  did  not  see.  The  instructions  upon 
the  question  of  notice  we  regard  as  being  fully  as  favor- 
able to  appellant  as  he  was  entitled  to  ask. 

The  instructions  asked  were  not,  so  far  as  the  record 
discloses,  signed  by  the  appellant  or  its  attorneys.  The 
contention  of  appellee  must,  therefore,  be  sustained,  and 
we  are  compelled  to  hold  that  no  question  thereon  is 
saved.  Board,  etc.,  v.  Legg,  110  Ind.  479;  State  v.  Sut- 
ton, 99  Ind.  300;  Beatty  v.  Brummett,  94  Ind.  76; 
Darnell  v.  Sallee,  7  Ind.  App.  581,  34  N.  E.  Rep.  1020. 

We  have,  however,  examined  the  instructions  asked, 
as  set  out  in  the  record,  and  are  of  opinion  that  so  far  as 
they  state  the  law  they  are  fully  covered  by  the  charges 
given. 

The  evidence  fully  sustain^ the  verdict. 

We  have  found  no  material  error  in  the  cause,  and  the 
judgment  is,  therefore,  affirmed. 

Davis,  C.  J.,  did  not  participate  in  this  decision. 

Filed  Jan.  23,  1894. 
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No.  1,080. 

The  Evansville  and  Terre  .Haute  Railroad  Com- 
pany v.  Claspell. 

Dehurbeb  to  Evidencb. — Effect,  of. — Where  a  party  demurs  to  evi- 
dence, he  admits  the  truthfulness  of  all  the  evidence  favorable  to 
his  adversary,  together  with  all  the  inferences  which  might  be 
reasonably  drawn  therefrom  by  the  jury,  and  the  demurring  party 
withdraws  from  the  jury  all  evidence  adduced  by  him,  and,  so  far 
as  there  is  any  conflict  in  the  evidence  of  the  opposing  party,  that 
which  is  favorable  to  the  demurring  party  must  be  disregarded. 

From  the  Gibson  Circuit  Court. 

J.  E.  Igleharty  E.  Taylor  and  /.  H.  Miller,  for  appel- 
lant. 

M,  W,  Field,  for  appellee. 

Gavin,  J.- — ^This  appeal  is  from  a  judgment  recovered 
by  appellee  for  damages  on  account  of  th^  death  of  his 
minor  son  while  in  appellant's  employ. 

The  sole  question  argued  in  this  court  arises  upon  the 
demurrer  to  the  evidence,  which  was  overruled  by  the 
court.  Appellant's  contention  is  that  its  demurrer 
should  have  been  sustained  by  reason  of  the  failure  to 
prove  the  employment. 

The  principles  which  should  govern  the  court  in  pas- 
sing upon  the  demurrer  to  the  evidence  are  well  settled. 

By  demurring  to  the  evidence,  the  appellant  admitted 
the  truth  of  all  the  evidence  favorable  to  appellee,  to- 
gether with  all  the  inferences  which  might  be  reasonably 
drawn  therefrom  by  the  jury;  and  further,  by  demurring, 
the  appellant  withdrew  from  the  jury  all  evidence  ad- 
duced by  it,  and  so  far  as  there  was  any  conflict  in  the 
evidence  of  the  appellee,  that  which  was  favorable  to  ap- 
pellant must  be  disregarded.  Leavitt  v.  Terre  Haute, 
etc,  R,  R.   Co.,  5  Ind.  App.  513;    Hartman  v.  Cinciu' 
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nati,  etc.,  R.  R.  Co.,  4  Ind.  App.  372;  Lake  Shore,  etc., 
R.  W.  Co.  V.  Foster,  104  Ind.  293;  Palmer  v.  Chicago, 
etc.,  R.  R.  Co.,  112  Ind.  250,  and  cases  there  cited. 
*  The  evidence  in  this  case  shows,  that  appellant  was 
running,  ordinarily,  two  trains  per  day  over  a  branch 
road  of  about  forty  miles  in  length;  that  appellee's  son 
had  been  working  on  one  of  the  trains  for  five  or  six 
days  before  his  death,  doing  such  work  as  a  brakeman 
ordinarily  does,  helping  load  and  unload  freight,  setting 
brakes  and  switches,  etc.;  that  when  the  accident  oc- 
curred he  was  engaged  in  carrying  out  a  command  of  the 
conductor  with  reference  to  the  train  work;  that  before 
the  accident  appellant's  superintendent  sent  to  the  con- 
ductor of  the  train  on  which  the  deceased  was  working, 
and  the  only  regular  conductor  on  this  branch  road,  a 
message,  saying:  ''As  soon  as  we  get  a  good  brakeman* 
to  fill  Claspell's  place,  send  him  to  Evansville,  and  I  will 
put  him  on  the  local,  and  notify  him  to  this  effect." 

The  proposition  to  find  a  substitute  for  Claspell,  who 
was  employed  on  this  branch  road,  had  been  under  con- 
sideration for  thirty  days  before  this  letter  was  written. 
The  conductor  of  the  train  had  employed  a  number  of 
men  at  diffepent  times  as  brakemen  on  his  train,  and  the 
company  had  recognized  them  as  employes. 

The  conductor  testifies:  *'One  time  he  (deceased) 
kicked  to  me  and  said,  'I  am  going  on  twenty-two  years, 
and  I  want  to  learn,  and  I  want  to  get  a  job  as  brakeman,' 
and  I  told  him  I  couldn't  take  him.  He  came  around 
there  every  morning,  and  kept  begging  me;  he  said  he 
had  nothing  to  do.  I  said  all  right,  if  he  would  get  on 
there  and  learn,  and  be  careful,  I  would  take  him.  He 
went  out  with  me  regular  for  six  trips,  I  think." 

These  are  some  of  the  facts  proved  favorable  to  appel- 
lee's claim.  From  them,  we  are  of  opinion  that  the  jury 
might  fairly  and  reasonably  infer  that  the  company  was 
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seeking  a  substitute  for  Claspell;  that  the  conductor  em- 
ployed the  deceased  with  that  in  view,  and  that  the  em- 
ployment was  within  the  scope  of  his  apparent  authority, 
and  the  company  was  bound  thereby.  Louisvilley  etc, 
R,  W,  Co.  V.  Willis,  83  Ky.  57;  Wackier  v.  PhcBuix  Ass, 
Co,,  132  Pa.  St.  428;  Cincinnati,  etc.,  R.  R.  Co.  v.  Car- 
per, 112  Ind.  27;  Commercial,  etc..  Ass.  Co.  v.  State, 
ex  rel.,  113  Ind.  331;  Kerlin  v.  National,  etc.,  Ace.  Assn., 
8  Tnd.  App.  628,  35  N.  E.  Rep.  39. 

Judgment  affirmed. 

Ross,  J.,  absent. 

Filed  Jan.  26,  1894. 


No.  864. 
Andis  v,  Lowe,  Administratrix. 

Decedent's  Estate. — Priority  of  Bight  of  Administration. — Statute 
Construed, — Petition  for  Bemoval,  etc. — Necessary  Allegations. — Quali- 
ftcatioH  to  Administer. — ^The  statute  giving  sons  the  priority  of  right 
over  daughters  to  administer  on  their  deceased  parent's  estate, 
where  there  is  no  widow  or  widower  of  the  deceased,  is  mandatory, 
and  the  court  has  no  discretion  in  reference  thereto,  if  application 
is  made  within  twenty  days.  If,  however,  in  such  a  case,  letters 
have  been  issued  to  a  daughter  of  the  deceased,  and  a  son  of  the  de- 
ceased makes  application  for  letters  of  administration,  and  asks 
that  the  former  letters  be  revoked  and  that  such  daughter  be  re- 
moved as  administratrix,  he  must  clearly  show  in  his  petition,  by 
alleged  facts,  that  he  possesses  the  necessary  qualifications  to  en- 
title him  to  act  as  administrator,  or  the  petition  will  be  insufficient 
on  demurrer. 

From  the  Hancock  Circuit  Court. 

E.  Marsh,  W.  W.  Cook,  W.  H.  Martz  and  B.  F.  Davis, 
for  appellant. 

C.  G.  Oifutt  and  R,  A.  Black,  for  appellee. 
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Reinhard,  J. — This  proceeding  was  instituted  in  the 
court  below,  by  the  appellant,  against  the  appellee,  for 
the  removal  of  the  appellee  as  administratrix  of  the  estate 
of  Isabella  Andis,  deceased,  and  for  the  appointment  of 
the  appellant  in  her  stead. 

The  petition  states,  in  substance,  that  on  the  27th  day 
of  March,  1892,  Isabella  Andis  died  in  Hancock  county, 
Indiana,  intestate,  leaving  an  estate  therein  of  $600  in 
value,  and  leaving  surviving  her  no  husband,  but  leav- 
ing surviving  her  as  her  only  children  and  only  heirs  at 
law  the  petitioner  and  Samuel  Andis,  John  R.  Andis,  Mar- 
garet E.  Osborn,  wife  of  Alexander  Osborn,  and  Mary 
E.  Lowe,  wife  of  Uriah  Lowe;  that  at  the  time  of  said 
decedent's  death  the  appellee  was  and  still  is  the  wife  of 
said  Uriah  Lowe;  that  each  of  said  decedent's  children 
above  named  was,  at  the  time  of  her  death,  and  still  is, 
a  resident  of  Hancock  county,  Ind.;  that  immediately 
upon  the  death  and  burial  of  said  decedent,  to  wit:  On 
the  29th  day  of  March,  1892,  and  without  the  knowledge 
or  consent  of  the  petitioner,  the  appellee  made  applica- 
tion to  the  clerk  of  the  Hancock  Circuit  Court  for  letters 
of  administration  upon  the  estate  of  said  decedent,  and, 
also,  on  said  day  filed  the  written  consent  of  her  said 
husband  that  she  should  be  appointed  as  such  adminis- 
tratrix, and  that  thereupon  the  clerk  issued  letters  of 
administration  upon  said  estate  to  the  appellee,  she  exe- 
cuting her  bond  and  otherwise  qualifying  as  such,  and 
that  she  has  been  acting  as  such  administratrix  ever 
since  that  time,  to  the  exclusion  of  the  petitioner  and  the 
brothers  of  the  appellee  and  appellant,  each  of  whom,  as 
well  as  the  petitioner,  has  the  lawful  right  to  be  pre- 
ferred as  administrator  of  said  estate,  but  that  said  ap- 
pointment has  not  yet  been  confirmed  by  the  court. 

Wherefore,  the  petitioner  asks  that  said  appointment 
be  not  confirmed  by  the  court,  and  that  said  Mary  E. 
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Lowe  be  removed  as  such  administratrix  and  her  letters 
revoked,  and  that  he,  as  well  as  his  said  brothers,  beal- 
.  lowed  to  administer  upon  said  estate,  which  applicant  is 
willing  and  ready  to  do. 

The  petition  was  duly  verified. 

The  appellee  appeared  and  demurred  to  the  petition; 
the  demurrer  was  sustained  and  an  exception  saved,  and 
judgment  rendered  on  the  demurrer.  An  appeal  was 
taken  to  the  Supreme  Court,  and,  by  that  tribunal,  the 
cause  was  transferred  to  this  court,  under  the  provisions 
of  the  act  conferring  jurisdiction  on  the  Appellate  Court 
in  such  cases.  Acts  1893,  p.  29,  section  1,  subd.  8 
and  9. 

It  is  agreed  by  the  counsel  on  opposing  sides,  that  the 
petitioner  and  the  appellee  and  her  brothers  were  all  the 
"next  of  kin"  of  the  decedent,  in  equal  degree;  but  it  is 
contended  on  behalf  of  the  appellant,  that  as  the  appel- 
lee was  a  female  the  brothers  had  the  prior  right  to  the 
appointment- 
It  is  provided  by  statute  that  at  any  time  after  the 
death  of  an  intestate  the  proper  clerk  of  court,  having 
examined  the  person  applying  for  letters,  and  such  per- 
sons as  may  be  deemed  proper  to  be  examined,  under 
oath,  touching  the  time  and  place  of  the  death  of  the  in- 
testate, whether  he  left  a  will,  and  concerning  the  quali- 
fications of  such  person,  and  there  being  no  such  will, 
shall  grant  letters  of  administration  in  the  following  or- 
der: 

1.  To  the  widow  or  widower. 

2.  To  the  next  of  kin. 

3.  To  the  largest  creditor  applying  and  residing  in  the 
State. 

4.  If  no  person  thus  entitled  to  administer  shall  ap- 
ply within  twenty  days  after  the  death  of  the  intestate. 

Vol.  8—44 
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the  clerk  of  the  court  shall  appoint  a  competent  inhabit- 
ant of  the  county,  to  whom  the  letters  shall  issue.  R. 
S.  1881,  section  2227. 

In  a  subsequent  section,  it  is  enacted  that  if  several 
persons  of  the  same  degree  of  kindred  are  entitled  to  ad- 
ministration, letters  may  be  granted  to  one  or  more  of 
them,  but  males  shall  be  preferred  to  females,  relatives 
of  the  whole  blood  to  those  of  the  half  blood,  and  un- 
married to  married  women.     R.  S.  1881,  section  2229. 

Other  things  being  equal,  it  is  doubtless  the  policy  of 
the  law  that  where  there  is  no  widow  or  widower  of  the 
decedent,  and  there  are  brothers  and  sisters,  tlie  former 
shall  have  the  prior  right  to  administer  upon  the  estate, 
and,  we  may  say  in  passing,  this  provision  is  mandatory, 
and  leaves  the  court  without  discretion,  if  the  applica- 
tion be  made  within  the  twenty  days.  Henry  Prob. 
Law,  section  12;  Croswell  Exr.  and  Admr.,  section  170; 
Jones  V.  Bittinger,  110  Ind.  476. 

If  letters  are  issued  out  of  the  order  of  the  statute, 
however,  they  are  not  void,  but  may  be  revoked  on  ap- 
plication, if  the  proper  showing  be  made,  when  the  court 
will  appoint  the  persons  entitled  thereto.  Jones  v.  Bit- 
linger ,  supra. 

But  in  order  to  bring  the  applicant  for  revocation  and 
appointment  within  the  letter  and  spirit  of  the  statute, 
he  must  show  in  his  petition  the  facts  that  give  him  the 
right  of  priority.  In  the  present  case,  the  petitioner  dis- 
closes that  he  is  a  son  and  the  appellee  a  daughter  of  the 
decedent,  and  if  he  is  otherwise  qualified  he  would  doubt- 
less be  entitled  to  administer  in  preference  to  the  appel- 
lee, and  the  former  appointment  must  be  set  aside  or  con- 
firmation thereof  withheld.  But  has  he  shown  himself 
so  qualified? 

It  will  be  noticed  that  the  petition  fails  to  allege  that 
the  petitioner  and  his  brothers  are,  or  that  either  of  them 
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is,  of  proper  age  and  possesses  the  necessary  qualifica- 
tions that  entitle  him  to  act  as  such  administrator.  Un- 
der the  rule  that  the  averments  of  a  pleading  will  be 
most  strongly  construed  against  the  pleader,  we  must  pre- 
sume that  the  petitioner  did  not  possess  such  qualifica- 
tions. 

It  is  true  the  petition  avers  that  the  petitioner  as  well 
as  his  brothers  has  each  **the  lawful  right  to  be  pre- 
ferred as  administrator  of  said  estate,*'  but  this  is  not 
sufficient.  The  statement  quoted  is,  at  most,  but  a  legal 
conclusion  and  not  a  fact.  But  it  is  facts  and  not  con- 
clusions that  must  be  pleaded  in  order  to  make  the  plead- 
ing good.  For  aught  that  appears,  the  petitioner  may  be 
an  infant  or  otherwise  disqualified  from  taking  upon 
himself  the  responsible  position  of  administering  upon 
the  estate.  He  should  have  made  a  clear  case  upon  pa- 
per, showing  that  he  was  fully  qualified  to  receive  the 
appointment.  Having  failed  to  do  this,  he  can  not  com- 
plain of  the  ruling  of  the  court  in  sustaining  his  de- 
murrer. 

Judgment  affirmed. 

Filed  Sept.  29, 1893 ;  petition  for  a  rehearing  overruled  Jan.  30, 1894. 


No.  914. 

CUTSHAW    ET    AL.  V,  FaRGO    ET   AL. 

Failubb  of  Proof. — Action  on  Account  by  A.  for  Goods  Sold  and  De- 
livered to  B. — Proof  of  Sale  by  C.  to  B. — Recovery. — Evidence,  Suffi- 
ciency of. — Partnership.— Corporation. — Where  several  plaintiffs  join 
in  an  action,  as  partners,  for  goods  sold  and  delivered  to  the  de- 
fendants, and  the  evidence  develops  the  fact  that  defendants  pur- 
chased the  goods  of  A.  &  Co.,  and  that  A.  &  Co.  is  a  corporation  of 
which  plaintiffs  are  the  sole  stockholders,  the  plaintiffs  can  not  re- 
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cover,  the  cause  of  action  being  one  in  favor  of  the  corporation,  for 
which  the  stockholders  can  not,  as  individuals,  recover,  the  corpo- 
ration being,  in  legal  contemplation,  separate  and  distinct  from  its 
members  or  stockholders. 
Same. — Legal  Capacity  to  Sue. —  Waiver. — Seal  Parties  in  Interest.— 
Variance. — Amendment  of  Pleading. — Presumption. — In  such  case,  the 
defect  is  not  that  plaintiffs  have  not  legal  capacity  to  sue,  and  sub- 
ject to  the  principle  of  waiver.  The  want  of  legal  capacity  to  sue 
has  reference  to  legal  disability,  such  as  infancy,  idiocy,  etc. 
Neither  are  the  plaintiffs,  the  stockholders,  the  real  parties  in  in- 
terest ;  nor  is  the  variance  between  the  complaint  and  the  proof 
such  as  this  court  will  presume  to  have  been  cured  by  amend- 
ment. 

From  the  Washington  Circuit  Court. 
H.  Morris,  J.  A.  Zaring  and  M.  B.  Hottell,  for  appel- 
lants. 

D.  M.  Alspaugh  and  J.  C.  Lawler,  for  appellees. 

Gavin,  C.  J. — ^This  was  a  suit  upon  an  account,  to- 
gether with  an  attachment  proceeding,  brought  by  the 
appellees  Charles  H.,  Charles  E.,  Samuel  M.,and  Frank 
M.  Fargo. 

The  complaint  is  as  follows: 

'*The  plaintiffs  in  the  above  entitled  cause,  doing 
business  under  the  firm-name  and  style  of  *C.  H.  Fargo 
&  Co.,'  complain  of  the  defendants  in  said  cause,  who 
are  partners,  doing  business  in  the  firm  name  and  style 
of  ^Cutshaw  Bros.,'  and  say  that  the  said  defendants  are 
indebted  to  the  said  plaintiffs  in  the  sum  of  nine  hun- 
dred and  seventy-one  dollars  and  fourteen  cents,  for 
goods  sold  and  delivered  by  said  plaintiffs  to  said  de- 
fendants, at  their  special  instance  and  request,  a  bill  of 
particulars  of  which  is  filed  herewith,  marked  exhibit 
*A,'  and  made  a  part  of  this  complaint;  that  said  sum 
is  wholly  due  and  unpaid.  Wherefore  the  plaintiffs  de- 
mand judgment,*'  etc. 

To  this  complaint  a  general  denial  was  filed.     There 
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wab  a  trial  and  judgnieiit^for  appellees,  over  a  motion  for 
new  trial  presented  by  appellants. 

Numerous  questions  have  been  argued  by  counsel,  but 
the  determinatiou  of  one  will  be  decisive  of  this  case,  and 
that  question  arises  upon  the  sufficiency  of  the  evidence 
as  presented  under  the  motion  for  a  new  trial. 

The  evidence  shows,  without  contradiction,  that  ap- 
pellants purchased  the  goods  described  in  the  bill  of  par- 
ticulars from  C.  H.  Fargo  (&  Co.,  and  that  *'C.  H.  Fargo 
A  Co,  is  a  corporation,  and  not  a  partnership,  although 
the  appellees  are  the  sole  stockholders  in  such  corpo- 
ration. 

Counsel  for  the  appellees  urge  vigorously  that  the  cor- 
punition  is,  in  the  eyes  of  the  law^  an  individual,  sepa- 
rate and  distinct  from  its  members  or  stockholders;  that 
the  riglit  to  contract  aiid  sue  upon  its  contracts  is  inher- 
ent in  the  corporation,  and  that  the  stockholders  cbu 
not,  as  individuals,  recover  upon  causes  of  action  belong- 
ing to  the  corporation;  they  further  claim  that  the  evi- 
dence in  this  ease  wholly  fails  to  show  any  sale  by  ap- 
pellees to  appellants,  or  any  contract  by  appellants  with 
appellees. 

With  these  view^s  of  counsel  we  are  compelled  to  agree, 
although  quite  reluctantly,  under  the  circumstances  of 
this  case. 

It  is  of  the  very  essence  of  a  corporation  that  it  should 
possess  an  existence  and  an  individual  personality  dis- 
tinct from  that  of  its  members. 

As  defined  by  Chief  Justice  Marshall:  ''A  corpo- 
ration is  an  artificial  being,  invisible,  intangible  and  ex- 
isting only  in  contemplation  of  law.'*  '* Among  the 
most  important  (of  its  attributes)  are  immortality,  and 
if  the  expression  may  be  allowed  individuality,  proper- 
ties by  which  a  perpetual  succession  of  many  persons  are 
considered  as  the  same,  and  may  act  as  an  individual." 
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Dartmouth  College  v.  Woodward,  4  Wheat.  517  (636). 

**The  great  object  of  an  incorporation  is,  to  bestow  the 
character  and  properties  of  individuality  on  a  collective 
and  changing  body  of  men."  Providence  Bank  v.  BU- 
lings,  4  Pet.  514  (562). 

''A  corporation  is  recognized  by  the  law  as  having  an 
existence  as  an  artificial  person  distinct  from  the  mem- 
bers which  compose  it.*'  4  Am.  and  Eng.  Encyc.  of 
Law,  203. 

The  case  then  turns  upon  this  proposition:  Can  one 
man  sue  for  goods  alleged  to  have  been  sold  by  him,  and 
recover  on  proof  of  goods  sold  by  another? 

We  can  not  agree  to  an  afl&rmative  answer  to  this 
proposition. 

Appellees  insist  that  appellants  are  estopped  to  ques- 
tion the  existence  of  a  partnership,  because  they  dealt 
with  appellees  as  a  partnership.  There  is,  however,  no 
evidence  of  such  a  fact.  On  the  contrary,  the  evidence 
is  that  appellants  dealt  not  with  plaintiffs  but  with  some 
one  else;  that  is,  with  the  corporation. 

It  is  also  claimed  that  the  objection  is  one  to  the 
capacity  to  sue,  and  has  been  waived.  In  this  counsel 
are  in  error.  Appellees  have  ample  capacity  to  sue  and 
maintain  this  action  if  the  proof  will  support  their  com- 
plaint. 

The  objection  that  the  plaintiff  has  not  legal  capacity 
to  sue  refers  to  some  legal  disability  such  as  infancy  or 
idiocy.     Pence  v.  Aughe,  Guar,,  101  Ind.  317. 

The  fact  proved  does  not  constitute  matter  in  abate- 
ment, but  goes  to  the  merits.  Morningstar  v.  Cunning- 
ham, 110  Ind.  328;  Pizley  v.  Van  Nostern,  100  Ind,  34. 

Neither  is  there  here  a  simple  defect  of  parties,  as  in 
Thomas  v.  Wood,  61  Ind.  132,  or  Bledsoe  v.  Irvin^  35 
Ind.  293,  cited  by  appellees.  On  the  contrary,  an  issue 
is  raised  by  the  general  denial,  on  the  main  fact  alleged 
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in  the  complaint,  to  wit,  that  plaintiffs  sold  the  appel- 
lants the  goods  described. 

To  sustain  their  complaint,  plaintiffs  were  required  to 
prove  that  they  did  sell  them.  Instead  of  this,  they 
proved  that  they  did  not  sell  them,  but  some  one  else 
did. 

A  complaint,  to  be  good  upon  demurrer  for  want  of 
facts,  must  show  a  good  cause  of  action  in  favor  of  the 
plaintiff,  not  in  favor  of  some  one  else.  If  the  complaint 
showed  that  the  goods  had  been  sold  by  the  corporation, 
and  not  by  the  plaintiffs,  it  would  certainly  be  bad  upon 
demurrer. 

**A  complaint  by  A.,  which  shows  a  cause  of  action  in 
favor  of  B.,  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  A.,  and  a  demurrer  for  want  of 
facts  raises  the  question.'*  Bond  v.  Armstrong ^  88  Ind. 
65;  Louisville,  etc.,  R,  R,  Co,  v.  Lohges,  6  Ind.  App. 
288,  33  N.  E.  Rep.  449;  Holman  v.  Langtree,  40  Ind. 
349;  Richardson  v.  Snider,  72  Ind.  425. 

The  allegation  that  appellees  sold  the  goods,  being  nec- 
essary to  make  the  complaint  good  on  demurrer,  it  was 
required  to  be  shown  by  the  proof.  The  plaintiffs  being 
unable  to  establish  even  a  prima  facie  obligation  to  them- 
selves, the  case  is  not  brought  within  the  rule  of  those 
cases  wherein  it  is  held  that  matter  questioning  the  in- 
terest of  the  plaintiff  must  be  set  up  specially.  Curtis 
V.  Gooding,  99  Ind.  45. 

Finally,  it  is  urged  by  appellees  that  the  plaintiffs  are 
the  real  parties  in  interest,  and  for  that  reason  entitled 
to  maintain  this  action,  being  all  of  the  stockholders  in 
said  corporation. 

As  we  have  already  shown,  the  corporation  has  an  ex- 
istence and  personality  which  is  separate  and  distinct 
from  its  members.     Its  rights  and  liabilities  are  to  be 
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worked  out  through  its  corporate  existence,  and  not 
through  its  individual  members. 

If  this  suit  were  brought  by  the  corporation,  we  do 
not  think  it  could  be  reasonably  contended  that  the  suit 
could  be  defeated  on  the  ground  that  it  should  be  main- 
tained by  the  individual  members  of  the  corporation  as 
the  real  parties  in  interest. 

The  stockholders  are  not,  in  legal  contemplation,  the 
real  parties  in  interest  in  the  claim  proved  in  this  case. 
As  stockholders,  they  may  finally  be  entitled  to  the  pro- 
ceeds of  this  suit,  or  they  may  not.  That  will  depend 
upon  the  financial  obligations  of  the  corporation,  to  which 
the  fund  thus  derived  is  first  applicable.  Whatever  in- 
terest these  stockholders  may  finally  have  in  such  pro- 
ceeds will  be  not  a  direct  interest  in  this  particular  cause 
of  action,  but  a  general  interest  in  all  the  assets  of  the 
corporation,  to  be  received  in  due  time  and  proper  man- 
ner from  the  corporation. 

The  principle  is  plainly  laid  down  in  Morawetz  on 
Corp.,  section  233,  which  is  as  follows:  ''It  is  of  great 
importance  that  the  title  to  property  be  kept  free  from 
complication  or  uncertainty.  The  title  to  property  vested 
in  a  corporation  should  therefore  not  be  affected  by  acts 
of  the  shareholders,  except  when  acting  in  such  corpo- 
rate name.  Although  all  the  shares  in  a  corporation  be- 
long to  a  single  person,  and  there  are  no  creditors,  a 
conveyance  or  transfer  by  the  sole  shareholder,  in  his 
own  name,  of  property  vested  in  the  corporate  name, 
would  not  affect  the  legal  title.  The  title  would  in  legal 
contemplation  remain  in  the  fictitious  entity  called  the 
corporation,  irrespective  of  the  equities  which  the  trans- 
action might  give  rise  to.'* 

In  the  well  considered  case  of  Button  v.  Iloffman,  61 
Wis.  20,  it  is  held  that  one  who  becomes  the  owner  of 
all  tlie  capital  stock  of  a  private  corporation   does  not 
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thereby  become  the  legal  owner  of  its  property,  and  can 
not  maintain  replevin  therefor  in  his  own  name. 

The  case  of  Hasselman  v.  Japanese,  etc.,  Co.,  2  Ind. 
App.  180,  does  not  aid  appellees.  It  simply  holds  that 
where  the  contract  is  really  made  with  the  corporation, 
even  though  by  a  name  other  than  its  corporate  name, 
it  may  recover  upon  it. 

We  are  constrained  to  hold  that  the  motion  for  a  new 
trial  should  have  been  sustained.  , 

Judgment  reversed. 

Filed  June  6,  1893. 

On  Petition  for  a  Rehearing. 

Gavin,  J. — Appellees,  in  their  petition,  insist  that  the 
complaint  in  this  cause  should  be  deemed  amended  by 
substituting,  as  plaintiffs,  the  name  of  the  corporation  to 
whom  the  evidence  showed  the  debt  to  be  due.  While 
our  statutes  are  very  liberal  upon  the  subject  of  amend- 
ments which  the  Appellate  Court  will  deem  made,  there 
must  be  some  limit  beyond  which  we  can  not  properly 
go.  To  aid  the  appellees,  we  should  be  required  to  pass 
that  limit,  according  to  our  own  adjudicated^ cases. 

The  question  is  decided  adverse  to  appellees'  conten- 
tion in  Snyder  v.  State,  ex  reL,  21  Ind.  77,  where  the 
court  says,  with  reference  to  a  similar  claim:  "But  it 
is  claimed,  that  if  the  action  was  wrongfully  brought  in 
this  respect,  it  could  have  been  amended  below,  and  will 
be  deemed  amended  here.  But,  in  our  opinion,  such  a 
radical  amendment  as  a  total  change  of  one  of  the  par- 
ties to  the  action,  or  which  is  in  substance  the  same 
thing,  a  total  change  of  the  person  suing  as  relator  can 
not  be  deemed  to  be  made  here.'* 

This  ruling  is  followed  in  Taggart  v.  State,  ex  reL,  49 
Ind.  42,  and  in  five  similar  cases  in  following  pages  of 
that  report. 
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If  such  steps  had  been  taken  in  the  court  below,  after 
attention  was  called  to  the  point  in  question,  as  that  a 
proper  judgment  had  been  rendered  in  accordance  with 
the  proof,  there  would  then  be  greater  force  in  the  argu- 
ment of  counseli  Hvhler  v.  Pullen,  9  Ind.  273;  Pitts- 
burgh, etc.,  R,  W.  Co.  V.  Martin,  82  Ind.  476. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Jan.  24,  1894. 


No.  741. 
KiBBY    ET   AL.  V.  KlBBY,  ADxMINISTRATOR. 

From  the  Grant  Circuit  Court. 

J.  C.  BranyaUy  G.  E.  Meyers^  J.  S.  Branyan  and  F.  W.  Stoegeff,  for 
appellants. 
D.  H.  FoutSf  A.  M.  Waltz  and  J.  A.  Kersey y  for  appellee. 

Datis,  C.  J.— The  appellants  filed,  as  a  claim  against  the  estate  of 
their  father,  a  note  purporting  to  have  been  executed  by  him  to  them 
in  June,  1891,  for  two  thousand  dollars.  No  answer  was  filed  bv  ap- 
pellee. The  case  stood  for  trial  on  such  defense  as  might  lawfully  be 
given  in  evidence  under  the  statute.  A  trial  by  jury  resulted  in  ver- 
dict and  judgment  against  appellants.  In  this  court,  the  only  error 
assigned  is  that  the  trial  court  erred  in  overruling  appellants'  motion 
for  a  new  trial. 

The  reasons  contained  in  the  motion  for  a  new  trial  are  that  the 
verdict  is  not  supported  by  sufiicient  evidence,  and  is  contrary  to  law. 

We  have  carefully  read  the  entire  record,  and  the  facts  are  that 
Jonah  Kibby  departed  this  life  intestate,  in  January,  1892,  leaving 
surviving  him  a  widow,  by  whom  he  had  no  children,  and  five  chil- 
dren, two  sons  and  three  daughters,  by  a  former  wife,  also  that  his 
estate  at  that  time  consisted  of  one  hundred  and  twenty  acres  of  land, 
and  personal  property  to  the  amount  of  twelve  hundred  dollars,  and 
that  for  almost  a  year  prior  to  his  death  he  was  terribly  afflicted  with 
an  incurable  cancer  in  and  about  the  lips  and  mouth. 

There  is  also  evidence  tending  to  show  that  appellanta— the  sons  of 
Jonah  Kibby — were  kind  to  their  father,  and  assisted  in  caring  for 
him  in  his  great  affliction ;  that  he  suffered  intensely,  and  a  part  of 
the  time,  at  least,  was  not  in  his  right  mind,  and  that  said  appellant, 
John  E.  Kibby,  had  great  influence  over  his  father,  and  coula  easily 
talk  or  persuade  him  into  doing  anything  he  wished  him  to  do. 

No  one  testified  to  the  execution  of  the  note  in  suit — when,  how  or 
for  what  it  was  given  does  not  appear, — but  several  witnesses  testified 
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that,  in  their  opinion,  the  signature  to  the  note  was  in  the  handwrit- 
ing of  Jonah  Eabby.  The  cross-examination  discloses  that  the  wit- 
nesses were  not  positive  as  to  whether  the  signature  was  his,  but  this 
was  their  opinion  from  the  limited  knowledge  they  had  of  his  hand- 
writing. 

The  appellant  Paul  Kibby  testified  that  he  never  heard  of  the  exist- 
ence of  the  note  until  after  the  death  of  his  father. 

We  can  only  say  that  if  the  note  was  executed  by  said  Jonah  Kibby 
the  only  consideration  therefor,  so  far  as  any  inference  can  be  drawn 
in  relation  thereto,  from  anything  appearing  in  the  record,  grows  out 
of  the  services  rendered  by  appellants  in  assisting  in  caring  for  their 
father  during  his  last  illness. 

Whether  the  note  was  executed,  whether  its  execution  was  secured 
when  said  Jonah  Kibby  was  not  in  his  right  mind,  or  through  the  un- 
due influence  of  John  E.  Kibby^  or  whether  there  was  any  considera- 
tion for  the  note,  were  all  questions  for  the  jury  to  determine. 

The  fact,  if  true,  that  the  jury  would  have  been  justified  in  the  con- 
clusion that  the  note  was  duly  executed  by  Jonah  Kibby  for  a  good 
and  valuable  consideration  is  no  reason  why  this  court,  because  a  con- 
trary result  was  reached,  should  set  aside  the  verdict.  The  jury  were 
not  bound  to  conclude,  on  the  evidence  introduced,  that  appellants 
had  established  every  material  point  in  issue,  the  burden  of  wliich 
was  on  them,  by  a  preponderance  of  the  evidence.  Neither  was  the 
conclusion  irresistible  that  appellee  had  not  established,  by  such  pre- 
ponderance, one,  at  least,  of  the  afilrmative  defenses  on  which  the 
estate  relied  to  defeat  the  action. 

In  addition  to  what  has  been  said,  we  will  say  that  it  does  not  ap- 
pear, except  inferentially,  that  there  was  any  intent  on  the  part  of 
appellants,  or  either  of  them,  when  the  services  were  rendered,  to 
charge  anything  therefor,  neither  is  it  shown  in  any  manner  that  said 
decedent  expected  to  pay  them  for  such  services. 

Moreover,  we  fail  to  find  any  statement  in  the  record  that  the  note 
was  introduced  in  evidence.  We  do  find  a  statement  that  it  was  of- 
fered in  evidence,  and  that  the  objection  made  to  reading  it  in  evi- 
dence was  overruled;  but  if  the  note  was  then,  or  thereafter,  intro- 
duced or  read  in  evidence,  the  record  is  silent  on  that  subject.  There 
is  no  copy  of  the  note  in  the  record  at  the  place  where  it  was  offered 
in  evidence.  We  notice  in  one  place  in  the  bill  of  exceptions,  be- 
tween two  pages  in  the  testimony  of  the  witness  John  Patterson,  a 
slip  of  paper,  at  the  top  of  which  there  appears,  ''Note  exhibit  A  in 
evidence,^'  following  which  there  is  a  copj;  of  the  note  in  suit,  but 
there  is  nothing  either  preceding  or  following  to  indicate  that  the 
note  was  read  in  evidence.  If,  however,  this  defect  or  omission  in 
the  record  was  overlooked,  this  court  could  not,  under  the  circum- 
stances shown  by  the  record,  and  to  some  of  which  we  have  briefly 
called  attention,  disturb  the  verdict  of  the  jury  on  the  evidence. 

The  judgment  is  affirmed. 

Rbinhabd,  J.,  absent. 

Filed  Dec.  14,  1893. 
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the  amount  stated  in  the  claim,  and,  also,  to  make  proof  of  the 
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Guilty. — Finding  of  QuUty  by  Agreement. — Where  a  person  was  ar- 
rested upon  an  affidavit  filed  before  a  mayor,  and,  upon  arraign- 
ment, pleaded  not  guiltjr,  but  consented,  by  his  attorney,  that  the 
court,  without  the  hearing  of  testimony,  might  find  the  defend- 
ant guilty  as  chareed,  and  the  court,  in  accordance  with  the  agree- 
ment, found  the  defendant  guilty,  the  defendant  is  entitled  to  an 
appeal,  there  having  been  a  trial  in  legal  contemplation,  whether 
the  court  actually  heard  any  evidence  or  not. 

State  V.  Gardner,  440 

APPELLATE  COURT. 
See  Appeal,  1 ;  Judicial  Notice  ;  Jurisdiction. 
Decision  of. — Law  of  Case. — A  decision  of  the  Appellate  Court  in  a  ease 
remains  the  law  of  the  case  throughout  all  its  subsequent  stages. 

Board,  etc.yY.  Cole,  485 

APPELLATE  COURT  PRACTICE. 
See  Evidence,  1,  4 ;  Practice,  1 ;  Record,  2. 

1.  Sufficiency  of  Evidence. — ^The  Appellate  Court  can  not,  on  appeal, 
weigh  conflicting  evidence  to  ascertain  the  real  facts,  but  it  must 
take  that  view  of  the  evidence  most  favorable  to  the  appellee,  and 
affirm  the  judgment  if  there  be  evidence  which  fairly  supports 
the  finding.  Mazelin  v.  Bonyer,  27 

2.  Beversal  of  Judgment. — Special  Verdict.— Neio  Trial. — Question  of 
Fact. — ^The  jury  are  the  exclusive  judges  of  all  questions  of  fact ; 
and  where  the  trial  court  has  overruled  a  motion  for  a  new 
trial,  one  reason  for  which  was  that  the  verdict  fails  to  find  all 
the  facts  proven  by  the  evidence,  the  appellate  tribunal  will  not 
disturb  that  ruling  unless  it  clearly  and  affirmatively  appears  from 
uncontradicted  evidence  that  the  facts  established  tnereby,  if 
stated  in  the  special  verdict,  would  have  authorized  a  different 
judgment.  Colton  v.  Lewis,  40 
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3.  Sufficiency  of  Complaint  on  Appeal. — Hoxo  Tested, — A  single  para- 
graph of  a  complaint  containing  several  paragraphs  can  not  \)e 
questioned  for  the  first  time  in  the  appellate  tribunal.  Only  the 
entire  complaint  can  be  thus  questioned. 

Union  Cent.  Life  Ins.  Co.  v.  Pauly^  85 

4.  Discussion  J  What  Amounts  to. — Simply  referring  to  a  ground  of 
objection  stated  in  the  trial  court,  and  insisting  that  the  objec- 
tion there  made  should  have  been  sustained,  does  not  amount  to 
a  discussion^  and  presents  no  question  for  the  consideration  of 
the  court.  Baldxcin  v.  Threlkeld,  312 

5.  When  Ruling  of  Trial  Court  Will  he  Upheld.— If  the  ruling  of  the 
trial  court  can  be  supported  upon  any  theory,  whether  the  same 
was  advanced  at  the  time  of  the  ruling  or  not,  it  must  be  upheld. 

lb. 

6.  Searching  the  Hecord. — Error  Should  be  Specifically  Designated. — 
The  appellate  tribunal  will  not  search  the  record,  for  appellant, 
to  find  error  which  is  asserted  to  have  been  committed.  It  is  his 
duty  to  direct  the  court  to  the  place  or  places  in  the  record  where 
it  is  made  to  appear  that  the  error  was  committed. 

ToledOy  etc.y  B.  B.  Co.  v.  Haucky  367 

7.  Prejudicial  Error. — Before  an  appeal  can  avail  anything,  the  ap- 
pellant must  show  affirmatively  that  some  prejudicial  error  was 
committed.  *  Lem  v.  Hare,  571 

8.  Evidence. —  What  Objections  Considered. — ^The  Appellate  Court  will 
consider  only  such  grounds  of  objection  in  relation  to  evidence  as 
were  presented  to  the  trial  court. 

State  yaH  Bank  v.  BenneU,  679 

APPORTIONMENT. 

See  Verdict,  1. 

ARBITRATION. 

1.  Nature  of. — Estoppel. — Notice. —  Waiver. — An  arbitration  partakes 
of  the  nature  of  judicial  proceedings,  and  is  regarded  with  great 
respect  by  the  courts ;  and  when  an  award  is  vsdid,  it  is,  so  far  as 
the  question  of  estoppel  is  concerned,  equivalent  to  a  valid  judg- 
ment. The  award,  to  be  valid,  must  be  rendered  after  notice  has 
been  given  to  the  parties  submitting  their  rights  to  arbitration, 
unless  notice  is  waived.  The  parties,  by  agreement,  may  Ajl  the 
time  and  place  of  hearing  and  the  manner  in  which  notice  may 
be  given.  Shively  v.  Knoblock,  433 

2.  Notice. — Waiver.— Evidence. — Where  an  arbitration  and  award  is 
set  up  in  answer  by  way  of  cross-complaint,  which  is  answered, 
averring  want  of  notice,  the  question  of  notice  or  waiver  of  notice 
is  for  the  determination  of  the  trial  court,  where  the  evidence  re- 
lating thereto  is  uncertain  and  conflicting.  lb. 

ARGUMENT  TO  JURY. 
See  Misconduct  op  Counsel. 

ARRAIGNMENT. 
See  Criminal  Law,  5. 

ARREST. 
See  Criminal  Law,  5. 
ASSAULT  AND  BATTERY. 
1 .   Instruction  to  Jury. — Conspiracy. — Evidence. — In  an  action  for  dam- 
ages for  an  assault  and  battery,  where  there  was  some  evidence 
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of  a  conspiracy  leading  up  to  the  assault  and  battery,  it  is  not 
error  for  the  court  to  instruct  the  jury  as  to  what  constitutes  a 
conspiracy,  the  jury  being  entitled  to  all  the  facts  and  circum- 
stances leading  up  to  the  assault  and  battery. 

Kelley  v.  Kelley,  606 

2.  Instruction  to  Jury. — Assumption  of  Fact, — In  an  action  for  dam- 
ages for  assault  and  battery,  where  the  court  instructed  the  jury 
that  if  it  had  been  shown  that  plaintiff  had  occasionally  been 
meeting  at  her  place  of  residence  a  person  with  whom  she  had 
had  improper  relations,  such  fact  would  not  justify  an  assault 
and  battery  upon  her,  such  instruction  was  not  erroneous  on  the 
ground  that  it  assumes  the  fact  of  assault  and  battery.  lb, 

3.  Damages,  Elements  of. — Special  Proof, — In  an  action  for  assault 
and  battery,  the  jury  has  a  right  to  consider  all  the  elements  en- 
tering into  the  damages,  without  special  proof  as  to  amounts.  lb, 

ASSESSMENT  OF  DAMAGES. 
See  Plea  in  Abatement. 
Presumption, — Plea  in  Abatement, — Whatever  damages,  present  and 
prospective,  that  might  properly  have  been  assessed  in  a  pro- 
ceeding under  a  writ  of  assessment  of  damages,  will  be  presumed 
to  have  been  assessed,  and  such  assessment,  unless  appealed 
from,  is  a  final  adjudication  for  such  injuries,  and  the  lana-owner 
can  not  seek  any  other  remedy  against  the  same  party  or  par- 
ties defendant,  while  such  proceeding  is  pending. 

Behman  v.  New  Albany,  etc,,  B.  B,  Co,,  200 

ASSETS. 
See  Partnership. 

ASSIGNEE. 

See  Evidence,  27. 

ASSIGNMENT. 

Bee  Evidence,  11 ;  Vendor  and  Vendee. 

ASSIGNMENT  OF  ERRORS. 

1.  Joint  Assignment. — Admitting  Sufficiency  of  One  Ground  of  Error, — 
Effect. — Where  an  appelfant  assigns  as  error  that  the  answers  of 
appellee  do  not  state  facts  sufficient  to  constitute  a  defense  to  ap- 
pellant's complaint,  and,  also,  in  another  assignment,  avers  that 
the  overruling  of  appellant's  demurrer  to  the  second,  third,  and 
fifth  paragraphs  of  answer,  and  then  concedes  the  sufficiency  of 
the  second  paragraph  of  answer,  no  question  is  presented  by  such 
assignments. 

Walter  A.  Wood  Mousing  and  Beaping  Machine  Co.  v.  Field,  107 

2.  Questioning  Admissibility  of  Evidence. — Errors  Jointly  Assigned. — 
When  Unavailable, — When  an  assignment  of  error  is  that  the  court 
erred  in  the  admission  of  certain  testimony  given  by  several  wit- 
nesses upon  diters  subjects,  the  assignment  is  unavailable  if 
any  part  of  such  evidence  was  properly  admitted. 

Louisville,  etc,,  B,  W.  Co.  v.  Benicker,  404 

3.  Assignment  Must  be  Based  Upon  Proper  Exception, — Misconduct  of 
Counsel, — Where  error  is  predicated  upon  the  misconduct  of 
counsel,  no  question  is  presented,  on  appeal,  unless  the  trial  court 
was  given  an  opportunity  to  correct  the  error.  No  valid  excep- 
tion can  be  saved  unless  oased  upon  a  ruling  of  the  court. 

Welsh,  Exec,  v.  Brown,  421 

4.  Assignment,  Insufficiency  of, — Evidence. — Where  an  assignment  of 
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error  is  that  "the  court  erred  in  refusing  to  allow  the  plaintiff 
*  *  to  testify  as  to  matters  that  occurred  prior  to  the  aeath  of 
Nathan  Gray/'  the  assignment  is  not  well  made,  and  is  insuf- 
ficient, where  the  record  shows  that  plaintiff  was  permitted  to 
testify  to  many  such  matters.  Cleland  v.  Applegate,  499 

5.  Omission  of  Name  from  Title. — Supplied  in  Body  of  Assignment. — 
Sufficiency. — An  omission  to  give  the  name  of  a  party  appellant  in 
the  title  of  an  assignment  of  error  may  be  supphed  m  the  body  of 
the  assignment,  and  the  assignment  in  that  respect  will  be  suf- 
ficient. Ferguson  v,  Despo,  623 

6.  Cause  for  New  Trial. — How  Assigned. — A  decision  .of  the  trial 
court,  which  properly  constitutes  a  cause  for  new  trial,  can  not 
be  independently  assigned  as  error  on  appeal,  among  which 
causes  is  a  ruling  on  a  motion  to  suppress  a  deposition. 

Maybin  v.  Webster,  547 

7.  When  Will  not  Lie. — Presumption. — Where  the  record  does  not 
show  when  instructions,  which  have  been  refused,  were  tendered 
to  the  court,  error  can  not  be  predicated  upon  such  action,  for 
every  presumption  will  be  indulged  in  favor  of  the  action  of  the 
trial  court.  Board,  etc.,  v.  Blair y  Admr.,  574 

ASSUMPTION  OF  FACT. 

See  Assault  and  Battsry,  2 ;  Instructions  to  Jury,  12. 

ATTORNEY. 

See  EviDBNCE,  22. 

ATTORNEY  AND  CLIENT. 

See  Attorney's  Fees. 

When  Such  Belation  Exists. — Contract. — Professional  Services. — AUoT' 
ney^s  Fees. — Decedents^  Estates. — A.  died  testate,  devising  almost 
his  entire  estate  to  B.  and  C,  in  trust  for  D.,  E.  and  F.,  three 
nieces.  C.  did  not  qualify,  but  B.  qualified  to  look  after  the  in- 
terest of  his  wife,  a  cestui  quie  tnuit.  G.  was  appointed  admin- 
istrator with  the  will  annexed.  A  suit  was  instituted  to  set 
aside  the  will.  G.,  as  administrator,  employed,  among  other  at- 
torneys, H.  and  I.  to  defend  and  sustain  the  will,  for  which  serv- 
ices tney  were  paid  in  full,  the  fiirst  trial  resulting  in  a  disa- 
greement of  the  jury.  Before  the  second  trial  of  the  case,  G. 
resigned  his  trust,  and  H.  was  appointed  administrator  de  bonis 
non,  with  the  will  annexed,  and  I.  was  appointed  guardian  of  a 
minor  child  of  D.,  deceased.  In  the  second  trial,  B.,  H.  and  I., 
among  others,  were  defendants  in  their  respective  trust  capac- 
ities. H.  and  I.  prepared  the  case  for  trial,  interviewed  wit- 
nesses brought  to  their  office  by  B.,  and  assisted  at  the  trial,  as 
attorneys,  in  the  presence  of  B.  H.  and  I.  bring  suit  against  B. 
for  professional  services  rendered  for  him  in  the  second  tnal  of  the 
cause. 

Held,  that  the  fact  that  II.  and  I.  interviewed  witnesses  brought  to 
their  office  by  B.,  in  preparation  for  trial,  and  assisted,  as  attorneys 
at  the  trial,  "in  the  presence  of  B.,  raises  no  presumption  of  em- 
ployment by  B. 

Heldy  also,  that  the  evidence  is  insufficient  to  sustain  the  verdict  ren- 
dered in  favor  of  plaintiffs.  MUes,  2V.,  v.  De  Wolf,  153 

ATTORNEY'S  FEES. 
See  Admissions  ;  Attorney  and  Client  ;  Pleading,  13. 
mien  Becoverable. — Contract. — Attorney  and  Client. — A  contract  to  pay 
attorney's  fees  is  a  contract  of  indemnity  to  secure  the  holder  of 
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the  note  against  any  liability  which  he  may  incur  in  the  event 
he  should  be  compelled  to  employ  an  attorney  to  enforce  the 
collection  of  the  debt,  and  the  plaintiff  is  not  entitled  to  judg- 
ment for  attorney's  fees,  unless  an  attorney,  of  necessity,  was 
employed  to  collect  the  debt.  Judion  v.  Bamaine,  390 

BILL  OF  EXCEPTIONS. 
See  Record,  1,  2. 
Who  May  Sign, — Expiration  of  Judge's  Term  of  Office. — A  person  who 
was  jud^  and  presided  at  the  trial  of  a  cause,  has  no  power  to 
sign  a  bill  of  exceptions  and  make  the  same  a  part  of  the  record 
in  such  cause,  after  he  has  ceased  to  be  judge.  Such  function 
should  be  performed  by  his  successor. 

Cincinnati^  etc.j  B.  W.  Co.  v.  Qrames,  112 

BOND. 
See  Decedents*  Estates,  6 ;  Pleading,  6. 
BRIDGES. 
See  County  ;  Evidence,  21 ;  Pleading,  29,  30. 
When  a  County  Bridge.— Highway.— Mill-Bace. --Where  the  excavation 
of  a  mill-race  across  a  highway  necessitates  the  construction  of 
a  bridge  across  the  race  in  order  to  restore  the  highway  to  a  pass- 
able condition,  a  bridge  so  constructed,  it  matters  not  by  whom, 
becomes  a  part  of  the  highway.    Boards  etc.y  v.  Blair,  Admr,^  574 

BROKER. 
See  Pbincipal  and  Agent,  6. 
BURDEN  OF  PROOF. 
See  Admissions  ;  Pbomissory  Note,  1 ;   Railroad,  9 ;   Spboial  Ver- 
dict, 6. 

CARE. 

See  Railroad,  3. 

CERTIFICATE  OF  STOCK. 

See  Garnishment. 

CERTIORARI. 

See  Record,  2. 

CHATTEL  MORTGAGE. 

See  Admissions. 

CHECK. 

See  Accord  and  Satisfaction. 

COLLATERAL  ATTACK. 

See  Judgment,  2;  Justice  of  the  Peace,  1. 

COMMON  CARRIER. 

1.  Lo8a  of  Goods. —  When  Unnecessary  to  Aver  Want  of  Contributory 
Xegligence. — In  an  action  against  a  common  carrier  for  goods  de- 
stroyed while  in  its  possession,  it  is  unnecessary  to  aver  that  the 
loss  was  not  occasioned  by  plaintiff's  negligence,  the  carrier  for 
hire  being  an  insurer  against  loss  or  injury  from  whatever  cause, 
except  only  the  acts  of  God  and  the  puolic  enemy. 

Evansville,  etc.,  B.  B.  Co.  v.  Keithj  57 

2.  Delivery,  What  Amounts  to. — Complaint,  Sufficiency  of. — In  such 

Vol.  8—45 
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case,  the  compIaJnl:  is  sufficient  as  showing  a  delivery  of  the 
gooas  (baled  hay)  intended  for  immediate  transportation,  which 
alleges  the  placing  of  the  goods,  in  a  condition  to  be  carried,  at 
the  usual  place  of  loading  the  same.  lb. 

3.  Freight  Charges.  —  When  Prepayment  Waived. — Liability. — While 
a  common  carrier  is  not  bound  to  receive  freight  for  transporta- 
tion until  the  charges  therefor  have  been  paid,  the  right  to  pre- 
payment may  be  waived,  and  the  liability  of  the  carrier  attacned 
m  the  absence  of  such  payment.         '  lb, 

4.  Freight  Charges. —  Tender y  When  Unnecessary  to  Aver. — In  such 
case,  where  the  complaint  shows  that  the  ffoods  were  tendered 
to,  and  accepted  by,  the  carrier,  and  were  destroyed  by  fiite  be- 
fore being  shipped,  it  is  not  necessary  to  aver  that  the  charges 
for  transportation  were  tendered.  It 

COMMON  SCHOOLS. 
See  Contract,  1. 
COMPLAINT. 
See  Appbllatb  Coubt  Practice,  3;  Common  Carrixb,  1,  2,  4;DEcr 
dents'  Estates,  7 ;  Mines  and  Mining,  2,  3 ;  Municipal  Corpo* 
RATION,  1,  2;  Pleading,  4,  5,  6,  8,  9,  11,  12,  14,  16,  17,  21,  22,  24, 
27,  28,  29,  30;  Streets  and  Alleys,  2. 

CONSIDERATION. 
See  Promissory  Note,  1. 
CONSPIRACY. 
See  Assault  and  Battery,  1. 
CONSTABLE. 
See  Replevin,  3. 
CONTRACT. 
See  Accord  and  Satisfaction  ;    Attorney's  Fees  ;    Attorney  Aim 
Client  ;  Covenant  ;  Guardian  and  Ward,  1 ;  Insurance,  5 ;  Lip» 
Insurance,  3,  6;  Marriage  Contract;  Principal  and  Agent,  3, 
4 ;  Pleading,  18 ;  Real  Estate,  1 ;  Sale. 

1.  Common  Schools. — Employment  of  Teacher. —  Verbal  Contract  Valid. 
—  Township  Trustee. — A  verbal  contract  of  employment  as  a 
teacher  in  the  public  schools,  entered  into  by  a  township  trustee 
and  the  teacher,  is  valid  and  binding,  there  being  no  statute  re- 
quiring it  to  be  reduced  to  writing.  Jackson  School  Tp.y.  Shera,  330 

2.  Made  for  Benefit  of  Third  Person. — May  Accept  and  Enforce,  or 
Rescind. — A  person  in  whose  favor  a  contract  has  been  made, 
may  accept  the  same  and  enforce  it;  as,  where  A.  assumes  the 
payment  of  a  debt  owing  by  B.  to  C,  C.  may  accept  and  enforce 
the  contract  against  A.,  or  C.  may  rescind  it  before  it  is  accepted. 

Jrid^on  V.  Bomaine,  390 

3.  Breach  of, — Damages^  When  Bemote  and  Consequential. — Bec^very. 
— A  party  injured  by  the  breach  of  a  contract  or  covenant  is  en- 
titled to  recover  such  damages  only  as  proximately  resulted  from 
the  breach  and  were  within  the  contemplation  of  the  parties 
when  the  contract  was  entered  into.  In  such  case,  remote  and 
consequential  damages  can  not  be  recovered. 

Hamilton,  Exec.,  Y.Feary,  615 

4.  Subscription. — Bec^very  of. — Substantial  Compliance  vjith  Terms  of 
Mustbe  Shown. — Schoolhouse. — Township  Trustee. — Where  citizens 
of  a  school  township  petition  for  the  location  of  a  school  district 
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and  the  erection  of  a  schoolhouse  therein,  designating  the  size 
of  the  house,  location,  etc.,  and  subscribing  sums  of  money  to 
aid  in  the  construction  thereof,  to  be  paid  when  the  walls  are 
erected  to  the  square,  and  the  subscription  is  accepted  by  the 
trustee,  before  the  amounts  subscribed  can  be  recovered  the 
school  township  must  show  a  substantial  compliance  with  the 
terms  of  subscription.  Suit  v.  Warren  School  Tp.,  665 

CONTRIBUTORY  NEGLIGENCE. 
See  Common  Cabrieb,  1 ;  Instructions  to  Jury,  3 ;  Mines  and  Min- 
ing, 2 ;  Physician  and  Patient,  2 ;  Railroad,  2. 

1.  Bailroad  Crossing, — Exception  to  Bule  Bequiring  Traveler  to  Stop 
and  Listen. — A  person  approaching  a  railroad  crossing  is  required 
to  look  and  listen,  because  it  is  the  part  of  a  prudent  man  to  do 
so,  for  the  reason  that  a  due  regard  for  his  own  safety  requires  it. 
If,  however,  the  facts  and  circumstances  under  which  he  ap- 
proaches it  are  such  as  to  mislead  him,  and  such  as  would  natu- 
rally create  in  his  mind  a  sense  of  security  and  belief  that  there 
is  no  danger,  to  such  an  extent  that  a  man  of  prudence  would 
ordinarily  act  upon  it,  then  the  reason  and  rule  for  the  precaution 
fails,  as  where  one  railroad  train  follows  another,  at  a  high  rate  of 
speed,  with  but  twelve  seconds  of  time  between  them,  the  view  of 
the  track  being  materially  obstructed. 

Grand  Bapids,  etc.,  B.  B.  Co.  v.  Cox,  29 

2.  WJ^en  a  Question  of  Law. — Question  of  Fact. — Where  the  facts  are 
undisputed,  and  but  one  legitimate  inference  can  be  fairly  drawn 
fiom  them,  the  court  may  take  the  question  of  negligence  from 
the  jury ;  but  if  the  undisputed  facts  are  of  such  a  character  that 
different  men  might  reasonably  and  fairly  base  upon  them  differ- 
ent conclusions,  then  the  determination  of  the  question  is  for  the 
jury.  Ih. 

3.  Mixed  Question  of  Law  and  Fact.  —  Province  of  Jury. — As  to 
whether  a  party  is  guilty  of  contributory  negligence  in  attempting 
to  lead  his  horses  past  an  object  in  the  highway,  at  which  they 
had  taken  fright,  and  so  attemptm^  was  injured,  is  ainixed  ques- 
tion of  law  and  fact,  the  determination  of  which  properly  rests 
with  the  jury.  Hindman  v.  Timmet  41 6 

CONVEYANCE. 
See  Estoppel,  3 ;   Evidence,  22. 

CORPORATION. 
Bee  Failure  op  Proof,  1 ;  Garnishment  ;  Pleading,  4. 

COUNTERCLAIM. 
See  Marriage  Contract  ;  Pleading,  13,  19,  20. 

COUNTY. 
See  Execution,  2 ;  Pleading,  29,  30. 
Bridges. — Duty  to  Keep  in  Bepair. — A  county  is  only  bound  to  repair 
such  bridges  as  it  is  authorized  to  build;  and  it  is  not  neces- 
sary that  the  county  should  have  built  the  bridge  in  order  to 
give  rise  to  the  duty  to  keep  in  repair,  for  a  bridge  may  become 
a  county  bridge  by  adoption,  no  matter  by  whom  it  is  built,  and 
such  duty  extends  to  approaches  and  railings. 

Board,  etc.,y.  Blair,  Admr.,  574 

COVENANT. 
See  Decedents*  Estates,  3;  Landlord  and  Tenant,  1,  2. 
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CRIMINAL  LAW. 

1.  Indictment. —  Duplicity. —  Obstructing  Highway  with  Cars, — An  in- 
dictment for  obstructing  a  highway  with  cars,  based  on  section 
2170,  R.  S.  1881,  which  charged  that  the  defendant,  being  then 
and  there  a  conductor,  etc.,  did  ' 'unlawfully  permit  and  su£fer" 
the  train  "to  remain  and  stand  across"  the  street,  and  did  "fail 
and  neglect  to  leave  a  space  of  sixty  feet  across  said  street,*'  is 
not  bad  for  duplicity.  State  v.  Malone^  8 

2.  Indictment^  Sufficiency  of. — Obstructing  Highway  with  Cars. — Nmne 
of  lioad  not  Essential.— in  an  indictment  founded  on  section  2170, 
R.  S.  1881,  it  is  not  essential  to  the  vahdity  of  the  charge,  that 
the  railroad  be  nameil.  lb. 

3.  Indictment, — Joinder  of  Offenses  in  Saine  Count. — Offenses  Mentioned 
Disjunctively. — Where  a  statute  makes  it  an  ofiense  to  do  this  or 
that,  or  another  thing,  mentioning  several  things  disjunctively, 
eitlier  one  of  which,  when  committed,  would  constitute  one  and 
the  same  offense,  to  which  the  same  punishment  is  prescribed, 
all  the  things  mentioned  in  the  statute  may  be  charged  con- 
junctively as  constituting  but  a  single  offense.  lb. 

4.  Indictment. —  Vennef  When  Sufficiently  Laid. — An  indictment  in 
the  following  words,  omitting  the  caption:  *'The  grand  jurors 
for  the  county  of  Marion  and  State  of  Indiana,  upon  their  oaths, 
present  that  Lewis  Haase,  on  the  3d  day  of  Januarv,  1891,  at 
and  in  the  county  of  Marion,  and  State  aforesaid,  did,^'  etc.,  suf- 
ficiently lays  the  venue,  the  "State  aforesaid''  being  a  sufficient 
reference  to  the  State  (Indiana)  mentioned  in  the  introdacton' 
portion.  Haase  v.  State ^  488 

6.  Interruption  of  Trial. — Filing  Neie  Charge  for  Same  Cause. — Ar- 
rest.  Arraignment,  etc. — Jeopardy. —  Variance. — During  the  progress 
of  a  trial  on  a  criminal  charge  of  assault  and  battery,  the  prose- 
cuting attorney  conceived  the  notion  that  there  was  a  variance 
between  the  indictment  and  the  proof  upon  the  name  of  the  in- 
jured party,  and,  so  believing,  asked  the  court  for  time  to  pre- 
pare and  file  an  affidavit  and  information  containing  the  tnie 
name  of  the  injured  party,  to  which  the  defendant  objected,  and 
moved  the  court  for  a  finding  and  judgment  in  his  favor,  which 
motion  was  overruled  and  exception  reserved ;  and  after  having 
prepared  and  filed  an  affidavit  and  information,  and  issued  a 
warrant  thereon,  which  was  served  upon  the  defendant,  and  due 
return  made,  appellant  being  duly  arraigned,  refused  to  plead 
thereto,  and  the  trial  under  the  indictment  was  then  proceeded 
with  before  the  court  to  whom  it  had  been  submitted,  and  the 
defendant  found  guilty. 
Held,  that  such  interruption  in  the  trial  on  the  indictment  did  not 
amount  to  reversible  error,  no  substantial  injury  affecting  the 
defendant's  legal  rights  having  been  shown,  jeopardy  not  having 
attached  under  the  new  charge.  lb. 

6.  Matter  in  Abatnnent. — Jeopardy. — ^That  another  prosecution  is 
pending  against  the  defendant  for  the  same,  offense,  can  not  con- 
stitute matter  in  abatement  until  the  defendant  has  been  placed 
in  jeopardy  in  the  other  action.  lb. 

7.  Jeopardy. — Jeopardy  attaches  only  after  the  jur\'  has  been  sworn, 
or,  if  the  trial  is  by  the  court,  after  the  trial' has  been  entere<l 
upon.  lb. 

8.  Pointing  Firearm.— Indictment,  Sufficiency  of. — Statute  Construed.— 
An  indictment  which  charges  the  willful  pointing  of  a  firearm  at 
another,  by  a  person  over  ten  years  of  age,  is  sufficient  without 
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alleging  whether  such  act  was  with  or  without  malice,  or  whether 
the  firearm  was  loaded  or  empty,  the  gravamen  of  the  indictment 
being  the  willful  pointing  of  the  firearm  at  another. 

'  Graham  v.  Statf'y  497 

DAMAGES. 

See  Assault  and  Battery,  3;  Contract,  3;  Estoppel,  1;  Evidence, 
6,  24;  Landlord  and  Tenant,  1,  2;  Mines  and  Mining,  1 ;  Mu- 
nicipal Corporation,  2,  4;  Pleading  12,  13,  17,  22,  29;  Prin- 
cipal and  Agent,  1-,  Special  Verdict,  4;  Telegraph  Company, 
1,  2;  Verdict,  1. 

Eoccessite^  as  a  Cause  for  Reversal. — A  judgment  will  not  be  reversed 
on  the  ground  of  excessive  damages,  unless  the  amount  is  so  large 
iis  to  lead  to  the  conclusion  that  it  must  have  been  the  result  of 
prejudice,  partiality,  or  corruption.  KeUey  v.  Kelley,  606 

DEBTOR  AND  CREDITOR. 

See  Accord  and  Satisfaction. 

DECEDENTS'  ESTATES. 
See  Admissions  ;  Attorney  and  Client  ;  Evidence,  22,  23 ;  Pleading, 
28;  Principal  AND  Agent,  2.  • 

1.  Final  Settlement, —  What  Does  not  Amount  to. — Administrator  De 
>      Bonis  Non. — Where  an  administrator  filed  what  purports  to  be 

his  final  report,  to  which  exceptions  were  filed  by  claimants, 
but  the  exceptions  are  subsequently  withdrawn,  with  right  to 
enforce  and  collect  their  claims  in  the  future,  and  the  order  con- 
cludes as  follows:  "And  the  estate  is  continued  as  to  matters 
embraced  in  the  exceptions  only  for  further  administration  as 
the  court  may  authorize  and  direct,  and  said  *  *  [A.]  now 
tenders  his  resignation  as  such  administrator,  which  is  accepted, 
and  said  administrator  finally  discharged,"  the  provisions  of  the 
order  continuing  the  estate  for  certain  purposes,  and  accepting 
the  resignation  of  the  administrator,  are  wholly  inconsistent  with 
the  idea  of  final  settlement,  and  an  administrator  de  bonis  non  may 
be  appointed  under  the  provisions  of  section  2240,  R.  S.  1881. 

Ch-een  v.  Brown,  Admr,,  110 

2.  Right  of  Widow  to  Take  Both  Under  the  Will  and  the  Laic— If  a 
widow  accept  a  bequest,  she  does  not  thereby  forfeit  her  statutory 
allowance  ($600),  where  there  is  nothing  in  the  will  inconsistent 
with  the  widow's  right  to  take  both  the  bequest  and  the  statu- 
tory allowance.  Richards,  Admr.,  v.  ffollis,  353 

3.  Liability  of  Devisees  for  Breach  of  Decedent^ s  Covenant. — Final  Set- 
tlement.— The  devisees  of  a  decedent  are  liable  in  damages  to  the 
covenantee  for  a  breach  of  the  decedent's  covenant,  occurring  af- 
ter the  decedent's  death  and  after  the  final  settlement  of  the  de- 
cedent's estate.  Hai'man  v.  Dormant  461 

4.  Claim. —  Witness. — Competency. — Adverse  Interest. — Principal  and 
Surety. — In  an  action  on  a  claim  against  a  decedent's  estate, 
wherein  the  claimant  alleged  that  he,  as  surety  for  the  decedent, 
was  compelled  to  pay  the  amount  due  on  a  certain  note,  the 
note,  which  was  introauced  in  evidence,  purporting  to  have  been 
executed  as  the  joint  and  several  obligation  of  all  the  makers,  i.  e.,  • 
the  decedent,  the  claimant  and  one  A.,  A.  is  incompetent  as  a 
witness  to  testify  as  to  the  question  of  principal  and  suretyship  in 
such  transaction,  A.'s  interest  in  the  controversy  being  adverse 
to  that  of  the  estate,  and  the  mere  fact  that  A.,  at  the  time  of  the 
trial,  was  insolvent,  does  not  strip  him  of  such  interest. 

Thomburg,  Admr.,  v.  Allman^  531 
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5.  Letters  of  Administration. —  When  and  Where  May  be  Granted. — Res- 
ident Dying  Leaving  no  Assets  in  the  State. — Letters  of  administ ra- 
tion may  be  granted  under  subdivision  1,  section  2228,  R.  S.  1881, 
in  the  county  where,  at  his  death,  the  intestate  was  an  inhabi- 
tant, leaving  no  assets  in  the  State,  and  none  coming  into  it  af- 
terward. One  of  the  various  reasons  for  administration,  under 
such  circumstances,  may  be  to  prosecute  some  claim  of  indeter- 
minate value,  as  for  the  death  of  the  intestate,  as  provided  by 
section  284,  R.  S.  1881.  Toledo,  etc.,  B.  B.  Co.  v.  Beeves,  667 

6.  Administrator,  Cause  for  Bemoval  of, — Discretion,  Abuse  of. — /»- 
ventory. — Bond. — The  failure  of  an  administrator  to  give  bond  or  to 
file  an  inventory  in  the  time  required  by  statute,  or,  if  no  assets, 
a  statement  showing  such  fact,  is  good  ground  for  removal ;  but 
as  to  such  matters  the  circuit  court  has  a  wide  discretion,  and 
unless  a  clear  abuse  of  discretion  is  shown,  the  action  of  the 
court  will  not  be  disturbed  on  appeal.  lb, 

7.  Priority  of  Bight  of  Administration. — Statute  Construed.— Petition 
for  Bemoval,  etc. — Necessary  Allegations. — Qualification  to  Admin- 
ister.— The  statute  giving  sons  the  priority  of  right  over  daughters 
to  administer  on  their  deceased  parent's  estate,  where  there  is 
vp  widow  or  widower  of  the  deceased,  is  mandatory,  and  the 
court  has  no  discretion  in  reference  thereto,  if  application  is  made 
within  twenty  days.  If,  however,  in  such  a  case,  letters  hav^ 
been  issued  to  a  daughter  of  the  deceased,  and  a  son  of  the  de- 
ceased makes  application  for  letters  of  administration,  and  asks 
that  the  former  letters  be  revoked  and  that  such  daughter  be  re- 
moved as  administratrix,  he  must  clearly  show  in  his  petition,  by 
alleged  facts,  that  he  possesses  the  necessary  qualifications  to 
entitle  him  to  act  as  administrator,  or  the  petition  will  be  insuf- 
ficient on  demurrer.  Andis  v.  Lowe,  Admx.,  687 

DECISION. 

See  Appellate  Court. 

DEFENSE. 

See  Insubance,  1;  Railroad,  1. 

DELIVERY. 

See  Common  Carrier,  2;   Life  Insurance,  4;   Pleading,  9;  Spbcial 

Finding,  2 ;  Telegraph  Company,  9. 

DEMAND. 
See  Mechanic's  Lien,  6. 
Money  Wrongfully   Obtained.  —  Where   money   has  been  wrongfully 
obtained  by  means  of  a  voidable  contract,  for  which  there  was 
received  no  valuable  consideration,  a  demand  before  suit  is  not 
necessary.  Baldtoin  v.  Hutchison,  454 

DEMURRER. 
See  Harmless  Error,  2,  3,  4 ;   Pleading,  1,  8,  10,  26 ;   Practice,  2 ; 

Replevin,  1. 

1.  Uncertainty  as  a  G^rottwd.— Uncertainty  is  not  ground  for  demurrer, 
unless  the  pleading  is  so  vague  as  not  to  state  a  cause  of  action  or 
a  defense.  American  Wire  Nail  Co.  v.  Connelly,  39S 

2.  Overruling  to  Insufficient  Answer. —  When  Beversible  Error. —  TMifti 
Harmless.— The  overruling  of  a  demurrer  to  a  paragraph  of  answer 
not  stating  a  defense  to  the  action  is  reversible  error,  unless  it  af- 
firmatively appears  that  the  verdict  rests  wholly  nx>on  one  or 
more  paragraphs  of  the  answer  which  are  good. 

Welsh,  Exec,  v.  Brotrn,  421 
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DEMURRER  TO  EVIDENCE. 
Effect  of. — Where  a  party  demurs  to  evidence,  he  admits  the  truth- 
fulness of  all  the  evidence  favorable  to  his  adversary,  together 
with  all  the  inferences  which  might  be  reasonably  drawn  there- 
from by  the  jury,  and  the  demurring  party  withdraws  from  the 
jury  all  evidence  adduced  by  him,  and,  so  far  as  there  is  any 
conflict  in  the  evidence  of  the  opposing  j)arty,  that  which  is 
favorable  to  the  demurring  party  must  be  disregarded. 

EvansvilUy  etc.,  B.  E.  Co.  v.  Claspell,  685 

DESCRIPTION. 

See  Drainage;  Mechanic's  Lien,  1,  2. 

DISCLOSURE. 

See  Telboraph  Company,  9. 

DISCRETION. 

See  Deoedbnts'  Estates,  6 ;  Evidbncb,  12,  18. 

DISCRIMINATION. 
See  Telegraph  Company,  10. 
DISCUSSION. 
See  Appellate  Court  Practice,  4. 
DRAINAGE. 
See  Judgment,  3. 
Foreclosure  of  Lien. — Misdescription  of  Land. — When  Description  Suf- 
ficient to  Put  Parties  Upon  Inquiry. — Estoppel. — Where,  in  an  ac- 
tion to  foreclose  a  drainage  lien,  the  land  was  described  as  443 
acres,  in  reserve  63,  township  29  north,  range  10  east,  whereas,  in 
fact,  only  about  150  acres  of  such  land  lay  in  township  29,  and 
reserve  and  range  as  stated,  the  remainder  lying  in  township 
28  north,  reserve  and  range  as  above  stated,  such  description  was 
sufficient  to  have  put  the  defendants  on  their  inquiry,  and  they 
can  not  plead  that  the^  were  misled  thereby  and   induced   to 
refrain  from  remonstrating,  and  confine  the  aecree  alone  to  the 
land  lying  in  township  29.  Smith  v.  State,  ex  reh,  661 

DUPLICITY. 
See  Criminal  Law,  1. 
DURESS. 
See  Pleading,  21. 
EARNEST  MONEY. 
See  Real  Estate,  1. 
ELECTION. 
See  Decedents'  Estates,  2. 
EMPLOYER  AND  EMPLOYE. 
See  Judgment,  4 ;  Master  and  Servant. 
1.  Personal  Injury. — Knowledge  of  Defects  and  Danger  by  Employe. — 
Assumption  of  Risks. — Judgment  on  Answers  to  Interrogatories,  Non 
Obstante. — In  an  action  for   damages  for  personal  injuries  re- 
ceived while  in  the  employment  of  rolling  car  wheels,  in  which 
a  general  verdict  was  rendered  for  plaintiff,  it  was  not  error  for 
the  court,  on  motion,  to  render  judgment  for  defendant  on  the 
answers  to  interrogatories,  which  established  the  fact  that  plain- 
tiff had  knowledge  of  the  defective  condition  of  the  track   on 
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which  the  wneeis  were  rolled,  and  of  the  danger  attendant  there- 
on, the  want  of  such  knowledge  by  plaintiff  being  essential  to  the 
sufficiency  of  the  complaint.  Lynchv.  Chicago  y  etc.,  B,  JS.  Co.,  51 6 
2.  Knowledge  of  Condition  of  Appliance, — In  such  case,  a  finding  that 
the  employe  knew  the  condition  of  the  track,  fastens  upon  him 
not  only  knowledge  of  some,  but  of  all  the  defects  existing  in 
the  track.  lb, 

ESTOPPEL. 
See  Arbitration,  1 ;    Drainage  ;   Instructions  to  Jury,  14 ;   Prin- 
cipal AND  Agent,  3. 

1.  Street  Improvement, — Lien. — Damages, —  Wrongful  AppropriaUon  of 
Land. — In  an  action  to  enforce  a  lien  for  street  improvement,  an 
appeal  having  been  taken  from  the  improvement  proceedings, 
and  a  judgment  rendered  on  appeal  declaring  such  proceedings 
null  and  void,  the  defendants  are  estopped  to  deny  tihe  citj  s 
right  to  the  land  appropriated  for  such  street,  and  the  resulting 
lien  of  the  contractor,  where,  after  such  judgment  annulling  the 
improvement  proceedings,  the  defendants  accepted  damages  of 
the  city  for  the  appropriation  of  the  land  as  aoove  mentioned. 
And  the  rule  is  the  same  whether  the  land-owner  accepts  dam- 
ages in  proceedings  under  the  writ  of  assessment  or  in  a  suit  for 
damages.  Morris  v.  WaUon^  1 

2.  Beal  Estate, —  Vendor  and  Vendee. — Lien, — BepresentaUons  of  Third 
Party. — Purchase  on  Faith  of. — Where  a  party,  previous  to  a  con- 
veyance, has  informed  the  grantor  or  grantee  of  lands  conveyed, 
that  he  has  no  lien  on  such  lands,  and  the  grantee  purchased  the 
lands,  relying  upon  such  representations,  the  party  making  such 
representations  is  estopped  from  asserting  a  lien  thereon,  which 
he  may  have  had  at  the  time  of  making  such  representations;  and 
it  is  not  necessary  to  sbDw  that  he  intended,  by  his  statements, 
to  defraud,  for  the  fraud  consists,  not  in  making  the  statements, 
but  in  attemptine  to  enforce  his  lien,  to  the  injury  of  the  party 
whom  he  induced  to  purchase  the  land  upon  his  representations. 

Lacy  V.  Eller,  286 

3.  Mortgage  Deed, — Conveyance  by  Mortgagee. — Action  by  Mortgagor 
for  Improvements  Made  at  Bequest, — Where  A.  conveyed  land  to 
B,  as  indemnity  for  a  debt  of  security,  by  a  deed  absolute  upon 
its  face,  though  in  fact  only  a  mortgage,  and  B.  conveys  the  land 
without  the  consent  of  A.,  by  such  conveyance  B.  will  be  held  to 
have  treated  the  deed  as  an  absolute  conveyance,  and  in  an  ac- 
tion by  A.  for  improvements  made  on  such  land  at  the  instance 
and  request  of  B.,  B.  will  be  estopx)ed  from  asserting  that  the  deed 
from  A.  to  him  was  only  a  mortgage.       '     Tyler  v.  Johnson,  536 

EVIDENCE. 
See  Admissions;  Appellate  Court  Practice,  1,  8;  Arbitration,  2; 
Assault  and  Battery,  1 ;  Assignment  op  Errors,  4^  Failure  of 
Proof,  1;  Guardian  and  Ward,  2,  3;  Judgment,  5;  New  Trial, 
4;  Principal  and  Agent,  2;  Railroad,  9;  Real  Estate,  2;  Re- 
plevin, 3 ;  Telegraph  Company,  6 ;   Variance  ;  Verdict,  3, 4,  5. 

1.  Objection^  When  not  Well  Made. — An  objection  to  evidence  that  it 
is  irrelevant  and  immaterial,  is  unavailable,  unless  the  evidence 
shows  on  its  face  that  it  is  incompetent.         Keesling  v.  Doyle,  43 

2.  Malicious  Prosecution. — Becord  of  a   Previous  Action. —  When  Ad- 

missible.— In  an  action  for  malicious  prosecution,  the  record  of  a 
previous  action  is  admissible  in  evidence,  when  it  tends  to  prove 
or  disprove  malice  or  want  of  probable  cause.  lb. 

3.  Joint  Objection. —  When  Unavailable. — Where  offered  evidence  is 
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admissible  against  one  of  two  or  more  parties,  it  is  not  error  to 
overrule  a  joint  objection  thereto.  lb, 

4.  Public  Records, — iVb<tc€.— Public  records  are  notice  to  the  world, 
and  it  is  not  necessary  to  prove  that  a  person  has  examined  a  rec- 
ord in  order  to  bind  him  with  notice  of  its  contents.  lb, 

5.  Conversation. —  Beal  Estate, —  Bent. — Where  the  right  to  the 
possession  of  certain  land  is  in  litigation,  a  Conversation  had  dur- 
ing such  time,  by  one  of  the  parties,  as  to  his  intention  to  rent  the 
land,  is  inadmissible.  lb. 

6.  Bailroad. — Sparks. — Da^nages. — Scope  of  Inquiry. — In  an  action 
against  a  railroad  company,  for  negligently  permitting  sparks  from 
its  engine  to  be  communicated  to  plaintiff's  goods,  it  may  be 
shown  that  other  engines  of  the  defendant,  passing  over  the  road 
where  the  property  was  destroyed,  threw  sparks,  and  that  other 
fires  occurred  along  or  near  the  right  of  way,  about  the  time 
the  loss  occurred,  as  tending  to  show  the  negligent  habit  of  the 
officers  and  agents  of  the  company. 

Evansville,  etc.,  B.  B.  Co.  v.  Keithy  57 

7.  Bailroad. — Spark  Arrester. — Expert  Testimony. — In  such  case,  it  is 
proper  for  an  expert  witness  to  give  his  observation  with  reference 
to  a  certain  spark-arrestin|;  device,  for  the  purpose  of  showing  its 
efficiency  for  the  purpose  intended.  And  there  was  no  error  in 
refusing  to  permit  such  witness  to  be  contradicted  by  showing 
that  fires  occurred  along  the  line  of  such  road  while  such  device 
was  in  use.  lb. 

8.  Objections  J  How  Made. — All  objections  to  the  introduction  of  evi- 
dence, to  be  available  on  appeal,  must  be  specific. 

McCloskey^  Adunr.^  v.  Davis,  Adrnx.,  190 

9.  Subsidiary  or  Corroborative  Fact. — When  the  principal  fact  is 
given  in  evidence  without  objection,  it  is  not  reversible  eiTor  to 
give  in  evidence  a  subsidiary  or  corroborative  fact. 

Bank  of  Westjield  v.  Inmati,  239 

10.  Law  of  Foreign  State  Not  Pleaded. —  When  May  be  Shown  by  Parol. 
— Where  a  plaintiff  seeks  to  establish  his  cause  of  action  by  show- 
ing the  loss  of  a  remedy  in  a  foreign  State,  by  defendant's  negli- 
gence, the  existence  of  the  remedy  under  the  laws  of  such  foreign 
State  may  be  shown,  without  pleading  the  law  of  such  State.  , 

Bierhause  v.  Western  Union  Tel.  Co.,  246 

11.  Transcript  of  Becord  of  an  Action. —  When  Admissible  in  Subsequent 
Action. — Assignment. — Where  a  written,  assignment  of  a  note 
shows  that  an  action  on  the  note  was  pending  at  the  time  the  as- 
signment was  executed,  it  is  proper  to  admit  in  evidence,  in  a 
subsequent  action  thereon  by  the  assignee,  a  certified  transcript 
of  the  record  of  such  action  showing  the  result  thereof. 

Baldwin  v.  Threlkeld,  312 

12.  Proof  of  Contents  of  Destroyed  Letters. — Discretion. — ^The  court  may, 
in  its  discretion,  reject  evidence  offered  by  plaintiff  to  prove  the 
contents  of  letters  destroyed  by  him  after  he  had  instituted  his 
action ;  the  court  having  the  right  to  deduce,  from  such  act,  the 
inference  of  fraudulent  design.  lb. 

13.  Original  Evidence,  When  May  be  Given. — Discretion. — It  is  within 
the  discretion  of  the  court  to  admit  original  evidence  at  any  stage 
of  the  proceeding,  and  unless  abuse  of  discretion  is  shown,  there 
can  be  no  cause  for  reversal.  lb. 

14.  Admission  Without  Objection.— Appellate  Court  Practice. — The  ad- 
mission of  evidence,  without  objection,  can  not  be  complained 
of  on  appeal.  Doan,  Exec,  v.  Dow,  324 
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15.  Objection  to,  When  Properly  Made, — An  objection  to  evidence  on 
the  ground  tiiat  it  is  incompetent,  immaterial  and  irrelevant,  is 
insufficient.  The  reason  why  it  is  incompetent,  etc.,  should  be 
stated.  Baldwin  v.  JSunyatt,  344 

16.  Oeneral  Objections,  When  not  Sufficient. — Unless  from  the  offered 
evidence  itself,  a  sufficient  reason  for  excluding  it  appears,  it  is 
not  error  to  admit  it  over  general  objections. 

WabuBh  Valley  Protective  Union  v.  James,  449 

17.  Sufficiency  of. — Judgment. — Where  the  evidence  is  conflicting,  it 
is  for  the  jury  to  determine  the  facts  proven,  and  their  determina- 
tion will  not  be  reviewed  on  appeal.  Killion  v.  Hulen,  494 

18.  Account  Books, —  When  Admissible. — Where  the  transactions  of  a 
partnership  with  another  firm  became  relevant  to  the  issues  of  an 
action,  the  books  of  the  firm  with  which  such  dealings  were  bad, 
containing  an  account  of  the  transactions,  are  admissible  in  evi- 
dence, the  accurateness  of  the  entries  not  being  questioned,  the 
entries  having  been  made  by  a  disinterested  person. 

Cleland  v.  Applegate,  499 

19.  Declarations. — Marriage,  Breach  of  Contract. — In  an  action  for 
breach  of  marriage  contract,  a  person  who  visited  plaintiff  when 
she  was  in  a  state  of  nervous  prostration,  is  competent  to  tes- 
tify to  certain  statements  made  to  witness,  which  the  witness,  at 
plaintiff's  request,  communicated  to  defendant. 

Maybinv,  Webster,  547 

20.  Motion  to  Strike  Out. — Hearsay. — Cross-Examination, — It  is  not 
error  to  overrule  a  motion  to  strike  out  evidence,  on  the  eround 
that  on  cross-examination  it  was  made  to  appear  that  tne  wit- 
ness did  not  have  a  positive  and  distinct  recollection  as  to  some 
of  the  matters  testified  to  by  him  on  examination  in  chief,  and 
that  answers  made  by  him  in  chief  may  have  been  based,  in  part, 
on  hearsay.  '  lb. 

21.  Repairs  of  a  Bridge  Subsequent  to  Accident. — Admissible  for  What 
Purpose. — In  an  action  for  injuries  received  at  a  bridge  alleged  to 
be  defective,  and  received  by  reason  of  such  defect,  evidence 
that  since  the  happening  of  the  injuries  complained  of,  there  has 
been  a  new  bridge  put  in  across  the  watercourse,  in  the  place  of 
the  old  one,  is  admissible  to  prove  that  the  bridge  was  a  part  of 

'  the  highway,  but  not  for  the  purpose  of  proving  that  tne  de- 
fendant had  been  negligent.  Board,  etc.,  v.  Blair,  Admr,,  574 

22.  DecedenVs  Estate. — Attorney. — History  of  a  Land  Transaction.— 
Competency. — Note. -^In  an  action  on  a  claim  against  a  deced- 
ent's estate,  involving  a  note  bearing  eight  per  cent,  interest  al- 
leged to  have  evolved  out  of  a  land  transaction  between  the  claim- 
ant and  the  decedent,  the  attorney  for  the  decedent  was  permit- 
ted to  testify  to  the  facts  in  relation  to  the  land  transaction 
between  the  decedent  and  claimant's  husband,  with  the  state- 
ment by  the  court  to  the  jury  that  plaintiff  was  not  bound  hj  any- 
thing that  was  said  or  done  in  her  absence,  but  that  the  circum- 
stances connected  with  the  transaction  were  proper  to  go  to  the 
jury  with  the  other  evidence  in  the  case. 

Held,  that  such  testimony,  as  a  history  of  the  transaction,  subject  to 
the  limitations  stated  by  the  court,  was  proper  to  go  to  the  jury, 
in  order  to  make  the  evidence  offered  in  relation  to  the  trans- 
action more  intelligible.  Hedge  v.  Talbott,  Admr.,  597 

23.  Nonexecution  of  Note. — Circumstance  for  Jury. — Alleged  Maker  Hat- 
ing Money  to  Loan  at  Date  of  Execution. — DecedenVs  Estate. — Id 
such  case,  where  the  defenses  interposed  were  nonexecution  of 
the  note  and  want  of  consideration,  evidence  that  the  decedent 
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had,  when  the  debt  in.  question  was  said  to  have  been  created  in 
1876,  on  hand  or  in  bank,  from  |300  to  |1,600,  and  that  decedent 
made  a  loan  of  $300  at  six  per  cent,  interest,  about  the  time  of  the 
alleged  execution  of  the  note,  and  that  decedent  continued  to 
have  such  8um8»f  money  at  her  command  during  all  the  time 
prior  to  the  execution  of  the  note,  was  admissible  as  a  circum- 
stance which  the  jury  might  consider  in  determining  whether 
such  debt  was  so  created  and  allowed  to  stand  as  an  open  account 
from  1876  to  1887,  and  whether  the  note  was  then  executed  as 
evidence  thereof,  at  eight  per  cent.,  when  she  had  money  to  loan 
at  six  per  cent.  Ih. 

24.  Insufficiency  of, — Highway, — Proceeding  to  Eatablish. — Damages. — 
In  a  proceeding  to  establish  a  highway,  the  judgment  in  a  former 
proceeding  relating  to  the  same  subje<:t-matter,  which  had  been 
rendered  more  than  six  years  prior  to  the  commencement  of  the 
subsequent  action,  the  damages  in  the  former  proceeding  having 
never  been  paid,  nor  the  highway,  as  established  thereby,  never 
having  been  opened  or  worked  aa  such,  the  judgment  in  the 
former  proceeding  is  not  a  proper  basis  for  damages  in  the  subse- 
quent action,  and  that  being  the  only  evidence,  there  is  clearly 
a  failure  of  proof.  Decker  v.  Washburn,  67*3 

25.  Conditional  Examination  of  Plaintiff  by  Defendant. — Vse  of  in  Sev- 
eral Cases. — Agreement  as  to. — (Grounds  of  Objection. — Where  de- 
fendant took  what  is  styled  a  ''conditional  examination  of  plain- 
tiff," under  an  agreement  in  which  it  is  stated  that  there  are  sev- 
eral cases  involving  similar  questions,  the  agreement  providing 
that  any  testimony  that  may  be  thus  taken  at  the  instance  of  the 
defendant  may  be  used  by  the  plaintiff,  at  his  option,  so  far  as 
the  same  may  be  relevant,  in  each  and  all  of  such  cases,  and  ac- 
cording the  same  right  to  the  defendant,  but  providing  that 
neither  party  to  the  agreement  waives  any  question  as  to  the 
competency  or  relevancy  of  such  testimony ;  in  such  case,  the 
only  grounds  of  obiection  to  such  testimony  that  will  be  heard 
are  those  as  to  its  relevancy  or  incompetency. 

State  NaVl  Bank  v.  Bennett,  679 

26.  Patent-Right  Note. — Statutory  Bequirevierit. — Ignorance  of. — In  an 
action  on  a  note  c:iven  for  a  patent-right,  where  the  note  did  not 
disclose  the  fact  that  it  was  **given  for  a  patent-right,"  as  required 
by  statute,  there  was  no  substantial  error  in  refusing  to  permit 

Eiaintiff,  an  assignee  and  nonresident,  to  show  that  its  officers 
ad  no  knowledge  of  such  statutory  requirement,  for  the  want 
of  such  knowledge  could  not  be  considered  as  tending  to  establish 
plaintiff's  good  faith.  lb. 

27.  Action  by  Assignee  of  Note  for  Patent-Bight. — Notice. — Newspaper 
Articles  Charging  Payees  with  Fraud. — In  an  action  on  a  promis- 
sory note  given  for  a  patent-right,  by  the  assignee  thereof,  the 
note  not  having  been  drawn  in  compliance  with  the  law  of  this 
State,  it  was  not  error  for  the  court  to  admit  in  evidence  certain 
newspaper  accounts  of  the  arrest  of  one  of  the  payees  of  the 
note,  about  two  months  before  the  assignment  thereof,  in  which 
articles  the  payees  were  charged  with  swindling  parties  by  selling 
a  patent-right  which  had  expired,  the  court  instructing  the  jury 
that  the  articles  were  to  be  considered  only  as  bearing  upon  tli'e 
question  of  notice  to  plaintiff,  the  assignee,  other  evidence  hav- 
ing been  admitted  tending  to  show  that  plaintiff's  officers  had 
read  these  articles  before  they  purchased  the  note  in  suit.         lb. 

EXCEPTIONS. 
See  Instructions  to  Jury,  13 ;  Practice,  2 ;  Waiver. 
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EXECUTION. 
See  Replevin,  3. 

1.  When  May  Issue  and  be  Levied  Against  a  County. — Judgment, — An 
execution  may  issue  on  a  judgment  against  a  county,  and  may  be 
levied  upon  any  property  owned  by  the  county  and  not  needed 
for  governmental  or  public  purposes. 

State^  ex  rel.,  v.  Buckles,  282 

2.  Against  a  County, — Failure  to  Make  Betum  Within  180  Days. — 
Liability  of  Sheriff. — If  a  sheriff  fails  to  make  return  of  an  execu- 
tion issued  against  a  county  within  180  days,  he  is  liable  in  nom- 
inal damages,  without  reference  to  the  question  whether  or  not 
there  was  any. property  out  of  which  he  could  have  made  the 
same.  lb, 

EXHIBIT. 
See  Pleading,  11,  17. 

EXPERT  TESTIMONY. 
See  Evidence,  7. 

FAILURE  OF  PROOF. 

1.  Action  on  Account  by  A.  for  Goods  8old  and  Delivered  to  B.— 
Proof  of  Sale  by  C.  to  B. — Becovery. — Evidence,  Sufficiency  of.— 
Partnership.— Corporation. — Where  several  plaintifEs  join  in  an  ac- 
tion, as  partners,  for  goods  sold  and  delivered  to  the  defend- 
ants, and  tlie  evidence  develops  the  fact  that  defendants  pur- 
chased the  goods  of  A.  &  Co.,  and  that  A.  &  Co.  is  a  corp<)ration 
of  which  plaintiffs  are  the  sole  stockholders,  the  plaintiffs  can 
not  recover,  the  cause  of  action  being  one  in  favor  of  the  corpo- 
ration, for  which  the  stockholders  can  not,  as  individuals,  re- 
cover, the  corporation  being,  in  legal  contemplation,  separate 
and  distinct  from  its  members  or  stockholders. 

Cutshaw  V,  Fargo y  691 

2.  Legal  Capacity  to  Sue. —  Waiver. — Beal  Parties  in  Interest, — Vari- 
ance.— Amendment  of  Pleading, — Presumption. — In  such  case,  the 
defect  is  not  that  plaintiffs  have  not  legal  capacity  to  sue,  and 
subject  to  the  principle  of  waiver.  The  want  of  legal  capacity  to 
sue  has  reference  to  legal  disability,  such  as  infancy,  idiocy, 
etc.  Neither  are  the  plaintiffs,  the  stockholders,  the  real  parties 
in  interest ;  nor  is  the  variance  between  the  complaint  and  the 
proof  such  as  this  court  will  presume  to  have  been  cored  by 
amendment.  lb. 

FENCE. 
See  Pleading,  11 ;   Railroad,  9. 

FINAL  SETTLEMENT. 
See  Decedents'  Estates,  1,  3;  Pleading,  27. 

FORFEITURE. 
See  Real  Estate,  1.  ^ 

FORGERY. 
See  Pleading,  12;  Vendor  and  Vendee. 

FORMER  ADJUDICATION. 

See  Vendor's  Lien. 

FRAUD. 

?ee  Evidence,  27;  Pleading,  27;  Promissory  Note,  2. 
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FREIGHT. 
See  Common  Carkier,  3,  4;  Railroad,  7,  8. 
GARNISHMENT. 
Certificate  of  Stock  of  Foreign  Corporation. — Nonresident  Defendant. — 
Not  Subject  to. — Replevin. — Answer  of  Bes  Adjwdicata,  Sufficiency 
of. — Suit  was  brought  in  this  State  against  a  nonresident,  notice 
being  given  such  defendant  by  publication.    Proceedings  in  at- 
tachment and  garnishment  were  instituted,  which  resulted  in  tlie 
garnishment  of  a  certificate  of  stock  of  a  foreign  corporation, 
belonging  to  defendant',  and  held  in  trust  for  him,  the  only  appear- 
ance, answer,  or  defense  to  such  garnishment  proceeding  being  an 
answer  by  the  garnishee  defendant,  admitting  that  he  held  the 
certificate  of  stock  as  the  property  of  the  defendant.    The  de- 
fendant in  the  principal  action  was  defaulted,  and  judgment  be- 
ing rendered  against  him,  the  certificate  of  stock  was  ordered 
to  De  sold.  The  defendant  instituted  an  action  in  replevin  against 
above  plaintiff  for  recovery  of  possession  of  the  certificate  of 
stock.    The  defendant  answered,  setting  up  the  above  facts  as  a 
plea  of  res  adjudicata  in  defense  to  the  action. 
Heldj  that  the  answer  was  insufficient  on  demurrer,  it  appearing  that 
the  principal  defendant  (plaintiff  here)  in  the  garnishment  pro- 
ceedings was  a  nonresident,  and  that  the  certificate  of  stock  was 
issued  by  a  foreign  corporation,  and,  hence,  not  subject  to  gar- 
nishment in  this  State.  Smith  v.  Downey^  1 79 
GIFT. 
See  Husband  and  Wife,  4. 
GRAVEL  ROAD. 
See  Verdict,  1. 
GUARDIAN  AND  WARD. 
See  Husband  and  Wipe,  1,  2. 

1.  Contract. — When  the  Terms  of  May  he  Partly  Enforced  and  Partly 
Disregarded. —Where  a  ward,  within  three  years  from  the  final  set- 
tlement of  his  guardian,  employed  counsel  to  institute  suit  to 
set  aside  certain  allowances  ana  to  recover  certain  sums  from 
the  guardian,  and  the  guardian  promised  that  if  he  would  not 
bring  suit  against  him,  he  would  hold  all  of  such  sums  for  him, 
and  manage  them  for  him  until  he,  the  ward,  should  marry  and 
settle  down,  and  then  he  would  pay  him  all  of  such  sums  with 
their  accretions,  and  would  make  him  his,  the  guardian's,  heir, 
the  contract  to  make  the  ward  the  guardian's  heir  and  to  pay  the 
sums  of  money  are  distinct  and  separate  matters,  and  the  promise 
to  pay  the  sums  of  money  may  be  separated  from  the  promise  to 
mase  the  ward  an  heir,  and  be  enforced  against  the  guardian  or 
his  estate,  without  working  any  injustice,  the  forbearance  to  sue 
being  sufficient  consideration  for  such  promise. 

Doan,  Exec.y  v.  Z>oio,  324 

2.  Evidence.— Statements  of  (hiardian  to  Judge. —  To  a  Former  Attorney . 
— In  an  action  by  a  ward  against  his  guardian  to  set  aside  cer- 
tain allowances  made  the  guardian,  the  presiding  judge  was  com- 
petent to  testify  concerning  the  statements  made  by  the  guardian 
to  procure  the  allowance  of  his  claims;  and,  to  the  same  effect, 
the  statements  of  a  person  who  had  formerly,  but  was  not  at  the 
time  of  the  transaction  testified  to,  been  the  attorney  of  the 
guardian,  are  admissible  in  evidence.  lb. 

3.  Evidence. — Declarations  of  Guardian. — Amount  of  Estate. — In  such 
case,  declarations  of  the  guardian  as  to  the  amount  of  the  ward's 
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estate,  or  what  he  expected  it  to  be,  were  acimiseible  in  evidence 
to  show  its  amoant,  and  also  to  show  that  heavy  charges  made 
just  before  the  close  of  the  trust,  were  an  afterthought,  and  were 
not  contemplated  nor  intended  by  him  when  the  ward  was  liv- 
ing with  him  as  a  member  of  his  family.  lb. 

HARMLESS  ERROR. 

See  Dbmusrer,  2;  Interrooatories  to  Jury,  1;  Jury;  Pleading,  8; 

Replevin,  1 ;  Special  Verdict,  6. 

1.  Error  Cured  by  Instruction. — Becovery% — Pleading,  BUI  of  Particu- 
lars,— In  an  action  on  account,  the  party  is  restricted,  on  recov- 
ery, to  the  items  designated  in  the  bill  of  particulars,  and  where 
evidence  of  items  not  so  included  is  given,  which  might  have  been 
embraced  in  the  verdict,  any  error  which  otherwise  might  have 
occurred  will  be  deemed  cured  by  an  instruction  that  **the  de- 
fendant would  not  be  entitled  to'  a  verdict  against  the  plaintiff 
on  any  item  not  included  in  such  bill  of  particulars.'' 

Bank  of  Westfield  v.  Inman,  239 

2.  Overruling  Demurrer  to  Paragraph  of  Complaint. — Any  error  in 
overruling  a  demurrer  to  a  paragraph  of  complaint  will  be  deemed 
harmless,  where  it  clearly  appears  that  the  judgment  is  founded 
upon  another  paragraph  of  the  complaint. 

Baldwin  v.  Hutckison,  454 

3.  Sustaining  Demurrer  to  Good  Paragraph  of  Answer. — It  is  harmlefss 
error  to  sustain  a  demurrer  to  a  good  pars^aph  of  answer  if 
there  is  a  paragraph  remaining  under  which  the  same  facts 
maybe  proven.  Pottlitzerv.  Wesson,  472 

4.  Sustaining  Demurrer  to  Paragraph  of  Answer. — It  is  harmless 
error  to  sustain  a  demurrer  to  a  paragraph  of  answer,  even  if 
good,  where  the  facts  provable  under  such  paragraph  were  ad- 
missible under  the  general  denial,  which  was  also  pleaded. 

Kelleyy.  KeUey.  606 
HIGHWAY. 
See  Bridoss;  Evidence,  24;  Negligence. 
Proceeding  to  Establish. — Judgment  Functus  Officio. — Subsequent  Pro- 
ceeding De  Novo. — Where  a  highway  has  been  established,  but  has 
not  been  opened  or  used  within  six  years  from  the  time  of  its  es- 
tablishment, the  judgment  establishing   the  highwav  becomes 
functtts  officio,  or  inoperative,  and  the  only  way  in  which  the  high- 
way may  be  again  established  is  by  a  proceeding  de  novo. 

Decker  v.  Washburn,  673 

HUSBAND  AND  WIFE. 

1.  Bight  of  Wife  of  Insane  Man  to  Support  Out  of  His  Estate.— Bern- 
edy. — Can  not  Bring  Action  Against. — Guardian  and  Ward. — ^The 
wife  and  minor  children  of  an  insane  man,  whose  estate  is  in  the 
hands  of  a  guardian,  should  be  provided,  out  of  the  estate,  with 
such  things  as  are  reasonably  necessary  for  their  comfort  and 
welfare,  and  if  the  guardian  fail  to  make  suitable  provisions 
for  them,  application  therefor  may  be  made  to  the  court  under 
whose  authority  the  guardian  is  acting,  and  the  court  should 
direct  the  guardian  to  make  proper  provisions ;  but  the  wife  has 
no  right  of  action,  under  such  circumstances,  against  her  hus- 
band's estate,  for  such  support.  Hallett  v.  Hallett,  305 

2.  Bight  of  Wife  and  Children  of  Insane  Man  to  Crops  Baised  by  Them 
on  His  Lajids. — Seizure  by  Guardian. — Bemedy. — ^The  wife  and 
minor  children  of  an  insane  man  have  a  right  to  the  use,  for 
their  support,  of  grain  (wheat)  raised  by  them  on  the  lands  of 
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the  husband  and  father,  previous  to  the  appointment  of  a  guardian 
for  him.  The  guardian  has  no  right  to  tljie  custody  of  such 
grain,  and,  on  a  seizure  of  the  same  by  him,  no  right  of  action  lies 
against  him  therefor,  as  guardian ;  but  if  any  exists,  it  would  be 
against  him  as  an  individual.  lb. 

3.  Wife^s  Separate  Estate. —  What  Consists  of. — Not  only  is  tlie  prop- 
erty actually  acquired  by  gift,  devise,  or  descent,  preserved  to  the 
married  woman,  but  also  the  proceeds  of  such  property,  whether 
the  natural  increase  or  the  money  procured  by  its  sale  or  other 
property  purchased  with  that  money. 

Parretty  Admr.,  v.  Palmer y  Admr,,  856 

4.  Wife^s  Separate  Estate. —  Use  of  by  Husband  with  Wi/e^s  Consent. 
— Trustee. — Gift. — Where  the  husband,  with  the  wife's  consent, 
used  money  belonging  to  the  wife,  as  part  of  her  separate  estate, 
in  building  a  family  residence,  and  there  was  nothing  to  indicate 
that  the  wife  intended  the  money  as  a  gift,  it  will  be  presumed 
that,  as  to  such  money,  the  husband  is  the  trustee  of  the  wife,  and 
the  nusband  or  his  estate  is  liable  to  the  wife  for  such  money.    lb. 

6.  Personal  Property. — Mights  in.  How  Affected  by  Marriage. — Gov- 
erned by  Law  of  Husband's  Domicil.— The  respective  rights  of  the 
husband  and  wife  in  their  personal  property,  acquired  bv  them 
by  their  marriage,  are  determined  oy  the  law  of  the  place  of 
their  marital  domicil,  and  that,  in  the  absence  of  any  contrary 
intention,  is  the  domicil  of  the  husband  at  the  time  of  the  mar- 
riage, lb. 
IMPROVEMENT. 
See  Estoppel,  3. 

INDEFINITENESS. 
See  Pleading,  16. 

INDICTMENT.  * 
See  CiBMiNAL  Law,  1,  2,  3,  4,  8. 

INSTRUCTIONS  TO  JURY. 
See  Assault  and  Battery,  1,  2;  Harmless  Error,  1 ;  Malicious 

Prosecution. 

1.  Those  Given  not  in  Becord. — No  Question  as  to  Those  Befused. — 
Presumption. — Where  instructions  given  are  not  in  the  record,  no 
available  question  is  presented  as  to  those  asked  and  refused,  as 
it  will  be  presumed  that  those  given  covered  all  proper  points  in- 
cluded in  those  refused.     Grand  BapidSy  etc.,  B.  B.  Co.  v.  Coac,  29 

2.  Befusal  to  Give. —  When  not  Error. — Given  in  Substance. — It  is  not 
error  to  refuse  to  give  an  instruction  which  is  as  fully  and  com- 
pletely covered  in  substance,  by  an  instruction  given. 

Keesling  v.  Doyle,  43 

3.  Contributory  Negligence. —  When  not  a  Bar  to  Becovery. — In  an  ac- 
tion where  certain  paragraphs  of  the  complaint  make  a  case 
wherein  the  defendant  is  liable  regardless  of  any  contributory 
negligence  on  part  of  plaintiff,  it  is  not  error  to  refuse  an  instruc- 
tion making  contributory  negligence  a  bar  to  recovery. 

Evansville,  etc.,  B.  B.  Co.  v.  Keith,  57 

{.  Erroneous  Instruction. —  Warranty. — Breach  of. — Machine. — Where 

a  machine  is  warranted  to  do  good  work  when  properly  managed, 

an  instruction  to  the  jury  that  if,  on  fair  trial,  the  machine  could 

not  be  made  to  "work  profitably  and  successfully,"  it  did  not 
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comply  with  the  warranty,  and  the  buyer  might  refuse  to  pay 
for  it,  is  erroneous.  "* 

Walter  A.  Wood  Mowing  and  Reaping  Machine  Co.  v.  Fields  107 

5.  Error  in  Giving  and  Befusal  to  Give. — Presumption  of  Hann. —  Un- 
satisfactory  Evidence. — Where  the  evidence  is  so  unsatisfactory 
on  the  vital  points  in  the  case  as  to  render  it  extremely  doubt- 
ful, in  the  mind  of  the  court,  whether  the  verdict  was  right,  error 
in  giving  and  refusal  to  give  instructions  will  be  presumed  to 
have  been  harmful,  and  will  work  a  reversal. 

City  of  Lafayette  v.  Ashby,  214 

6.  Items  of  Account. — Restricting  Consideration  of  Jury . — Excluaiveness. 
— Erroneous, — Where  manj  matters  are  given  in  evidence,  among 
which  are  several  hundred  items  of  account,  conversations,  notes, 
and  bank  checks,  without  objection,  an  instruction  which  singles 
out  three  items  of  account  and  says,  '*these  are  all  the  matters 
proper  for  you  to  consider  in  arriving  at  a  conclusion  as  to  whether 
the  defendant  *  *  was  indebted  to  plaintiff  at  the  date  of  the 
eitecution  of  the  note  in  suit,  and  as  to  whether  the  plaintiff  is 
now,  in  fact,  indebted  to  the  defendant,'*  is  erroneous,  the  phrase, 
'* these  are  all  the  matters,"  etc.,  conveying  the  idea  of  exclusive- 
ness,  1.  e.f  the  only  matters.  Bank  of  Wes^eld  v.  Inman,  239 

7.  Correct  Statement  of  Law,  Irrelevant. — Refusal  to  Give. — Modifica- 
tion by  Cowr*.— Where  an  instruction,  as  asked,  correctly  states  an 
abstract  proposition  of  law,  but  is  not  relevant  to  the  issue,  it  is  not 
prejudicial  error  to  refuse  the  instruction  asked,  or  to  give  the  in- 
struction as  modified  by  the  court. 

Lake  Erie,  etc.,  R.  R,  Co.  v.  Arnold,  297 

8.  Instruction  Stating  Ground  of  Recovery. — Omission  of  Essential  Ele- 
ment.— Reversible  Error. — Where  an  instruction  purports  to  set 
out  all  the  material  averments  necessary  to  be  proven  in  order  to 
entitle  the  plaintiff  to  recover,  it  is  fatal  error  to  omit  any  such 
material  averment.     *  Jackson  School  Tp.  v.  Shera,  330 

9.  Joint  Assignment. —  When  Unavailable. — An  assignment  of  error, 
which  questions  the  sufficiency  of  instructions  jointly  and  not 
severally,  can  avail  nothing,  unless  all  the  instructions  thus  as- 
signed are  erroneous.  Hindman  y.  Timme,  416 

10.  Incomplete  Instruction. — Remedy. — If  an  instruction  is  correct  as 
far  as  it  goes,  the  party  who  desires  a  more  complete  and  fuller 
statement  of  the  law  must  ask  for  it,  and  thus  only  can  error  be 
ordinarily  predicated  upon  the  action  of  the  court.  lb. 

11.  Not  Signed  by  Party  or  Attorneys. — Refusal  not  Error. — It  is  not 
error  to  refuse  instructions  which  are  not  signed  by  a  party  or 
his  attorneys.  *  Ih. 

12.  Assuming  Fact  to  be  True. — It  is  not  error  to  assume  aA  issuable 
fact  as  true  in  an  instruction,  if  the  fact  be  uncontro verted.      lb. 

13.  Exceptions  to. — How  Saved. — Filing. — Where  written  instmctions 
have  been  given  to  the  jury,  or  refused,  and  the  proper  excep- 
tions taken,  which  are  dated  and  signed  by  the  ]udge,  the  rec- 
ord must  show  that  the  instructions  were  filed  as  a  part  of  the 
record  of  the  cause,  or  there  will  be  no  question  saved,  relating 
thereto,  on  appeal.  Killion  v.  ffulen,  494 

14.  Party  Must  Ask  for,  or  be  Estopped  to  Complain  of  an  Omission. — 
A  party  desiring  an  instruction  on  a  certain  point  must  ask  for  it, 
or  he  will  not  be  heard  to  complain  because  of  the  absence  of 
such  instruction.  Kelley  v.  Kelley,  606 

16.  Law  Applicable  to  Issues,  to  Evidence. — ^The  rule  that  instructions 
should  be  applicable  to  the  evidence  does  not  preclude  the  court 
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frcin  stating  to  the  jury  the  law  applicable  to  the  issues  made  by 
the  parties.  State  NatH  Bank  v.  Bennett,  679 

16.  Not  Signed. — Befutted. — No  Qnestion  Saved. — No  question  can  be 
saved  as  to  instructions  asked  by  a  party  and  refused,  where  the 
instructions  are  not  signed  by  the  party  or  his  attorney.  lb. 

INSURANCE. 

See  Accident  Insurance;  Li pjp Insurance;  Partnership;  Pleading, 

2,  17;  Railroad,  1. 

1.  Policy  OH  MerchandUe. — Provision  for  Inventory  Each  Year. —  When 
Failure  to  make  not  Matter  of  Defense. — Where  an  insurance  pol- 
icy issued  upon  a  stock  of  merchandise  provided,  as  a  condition 
of  insurance,  that  the  insured  would  make  an  itemized  inventory 
of  merchandise  *  *  each  year,  and  correct  records  of  all  pur- 
chases and  freight  paid,  and  all  sales  made  from  the  time  one  in- 
ventory is  made  until  another  shall  have  been  taken,  etc.,  and 
about  two  months  after  the  issuance  of  the  policy  the  property 
was  destroyed  by  fire,  no  inventory  having  been  made,  the  failure 
of  the  assured  to  make  an  inventory  of  the  merchandise  is  no 
matter  of  defense  by  the  company,  the  assured  having  yet  ten 
months  in  which  to  make  such  inventory,  under  the  terms  of  the 
policy.  Citizens^  Ins.  Co.  v.  Sprague,  275 

2.  Accident  Insurance. — Premium,  What  Amounts  to  Payment  of, — 
Tender  of  Full  Amount  of  Premium. — Promise  by  Agent  to  Apply  a 
Debt  Owing  by  Him  to  Insured  on  Premium. — Presumption.— Where, 
at  the  time  of  the  execution  of  an  application  for  accident 
insurance,  the  person  seeking  insurance  exhibited,  offered,  and 
tendered  to  the  company's  soliciting  and  collecting  agent,  the 
full  amount  of  the  first  annual  premium  for  the  policy,  and  the 
agent  was  owing  the  insured  a  sum  less  than  the  amount  of  the 
premium,  and  the  agent  told  the  insured  to  pay  him,  the  agent, 
the  excess  of  the  premium  over  the  amount  owing  by  the  agent 
to  the  insured,  and  he,  the  agent,  would  pay  to  the  company  the 
amount  owing  by  the  a^nt  to  the  insured,  and  the  insured,  acting 
in  entire  good  faith,  paid  the  sum  in  excess  of  the  debt  owing  by 
the  agent  to  him,  and  relied,  in  good  faith,  upon  the  agent's 
statement,  that  he,  the  agent,  would  pay  to  the  insurance  com- 
pany the  remainder  of  the  premium,  tnis,  in  law,  would  be  a  suf- 
ficient payment  of  the  premium  by  the  insured ;  and  the  insured 
is  not  bound  to  see  that  the  agent  pays  the  money  to  the  com- 
pany, but  he  has  the  right  to  presume  that  it  has  been  so  paid, 
untfl  he  has  notice  to  the  contrary. 

Kerlin  v.  National  Accident  Ass^n,  628 
Z.  Authority  of  Agent. —  Waiver. — In  such  case  the  agent,  acting  in 
the  general  scope  of  his  authority,  had  the  power  to  waive  the 
payment  of  the  premium  in  several  different  installments,  and  to 
accept  payment  in  advance,  his  powers  in  such  matters  being 
equal  to  the  powers  of  the  officers  of  the  company  at  the  home  of- 
fice, lb. 

4.  Authority  of  Agent, — Special  Limitation. — Notice  of. — In  such  case, 
if  the  party  acts  in  good  faith  with  the  agent,  relying  upon  the 
statements  made  by  such  agent,  within  the  scope  of  his  apparent 
authority,  the  principal  will  be  bound  by  such  statements,  and 
if  there  is  any  limitation  on  the  power  of  the  agent,  within  the 
scope  of  the  particular  business,  it  is  the  duty  of  the  principal  to 
bring  the  same  to  the  knowledge  of  tlie  applicant.  lb. 

5.  Contract. — Construction. — The  same  principles  of  law  ordinarily 

Vol.  8—46 
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govern  the  construction  of  insurance  contracts  that  govern  the 
construction  of  other  contracts.  lb. 

INTERROGATORIES  TO  JURY. 
See  Employer  and  Employe,  I ;  Judgment,  4 ;    Mabbiage]  Contract  ; 

PHYBICI.A.N  AND  PaTIKNT,  2. 

1.  Refusal  to  Submit. —  When  Not  Available  ^rror.— Where  answers 
to  interrogatories  refused,  taken  in  connection  with  the  answers 
made  to  interrogatories  submitted  to  the  jury,  could  not  have  con- 
trolled the  general  verdict,  there  was  no  available  error  in  refus- 
ing them.  Grand  Rapids,  etc.,  R,  R.  Co,  v.  Cor,  29 

2.  When  General  Verdict  Controlled  By. — It  is  only  when  the  answers 
to  interrogatories  are  absolutely  irreconcilable  with  the  general 
verdict  that  the  general  verdict  will  be  controlled  by  them.      lb, 

INVENTORY. 
See  Decedents'  Estates,  6. 

IRRELEVANCY. 
See  Instructions  to  Jury,  7. 

JEOPARDY. 
See  Criminal  Law,  5,  6,  7. 
JOINDER. 
See  Criminal  Law,  3. 
JUDGE. 
See  Bill  of  Exceptions  ;  Judicial  Notics. 
JUDGMENT. 
See  Employer  and  Employe,  1 ;  Evidence,  17 ;  Execution,  1 ;  High- 
way;   Physician  and  Patient,  2;   Replevin,  3;    Reversal  of 
Judgment;  Waiver. 

1.  Arrest  of  . —  When  Motion  for  Will  Lie. —  Verdict  Against  Part  Only 
of  Defendants. — Motion  to  Modify. —  Venire  de  Novo, — Where  a 
verdict  does  not  find  against  all  the  defendants  in  the  action  and 
the  court  is  proceeding  to  render  judgment  against  all,  the  defend- 
ants against  whom  there  is  no  finding  may  move  in  arrest  of  judg- 
ment as  to  them,  there  being  an  intrinsic  cause  appearing  on  the 
face  of  the  record  which  shows  that  some  of  the  defendants  were 
entitled  to  such  relief  because  there  was  no  verdict  ^;ainst  them. 
Other,  and  perhaps  more  appropriate,  remedies  would  be  by  mo- 
tion for  judfgment  in  their  favor,  motion  to  modify,  or  for  venire 
de  novo.  Westfield  Gkis  and  Milling  Co,  v.  Abemathyy  73 

2.  Voidable. — Collateral  Attack. — In  an  action  for  work  and  labor 
performed,  on  a  demand  for  ^,  the  jury  returned  a  verdict  as  fol- 
lows: "We,  the  jury,  find  for  the  plaintiff,"  upon  which  the 
court  rendered  judgment  for  plaintiff  for  $3  and  for  costs  of  suit, 
taxed  at  $14.75. 

Held,  that  the  judgment  was  merely  voidable  and  not  void,  and  could 
not  be  collaterally  attacked.  Fruits  v.  Elmore,  278 

3.  Railroad. — Drainage  Lien. — Foreclosure  of. —  When  PersonalJudg- 
ment  May  be  Rendered  Against  Railroad  Company, — A  personal  judg- 
ment may  be  rendered  against  a  railroad  company,  in  an  action 
to  foreclose  a  drainage  lien  against  the  railroad  of  the  company, 
a  sale  of  the  road  under  the  lien  being  forbidden  upon  the  ground 
of  public  policy,  and  the  court  having  the  power  to  furnish  & 
remedy  for  an  existing  right. 

Louisville  J  etc.,  R,  W.  Co.  v.  State,  ex  rel.,  377 
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4.  On  Answers  to  Interrogatories.— Employer  and  Employe.— Co-Em" 
ploye. — Personal  Injury. — In  an  action  for  personal  injuries  re- 
ceived by  the  negligence  of  a  co-employe,  the  defendant  was  en- 
titled to  judgment  on  answers  to  interrogatories,  which  established 
the  fact  that  such  co-employe  was  competent  to  do  the  work  in 
which  he  was  engaged  at  the  time  of  the  injuries. 

American  Wire  Nail  Co.  v.  Connelly,  398 

5.  Sufficiency  of  Evidence  to  Support. — The  judgment  of  the  trial  court 
will  not  be  disturbed  where  the  evidence  is  conflicting,  or  where 
there  is  some  evidence  which  supports  the  finding  upon  which 
the  judgment  is  founded.  Haase  v.  State,  488 

JUDICIAL  NOTICE. 

• 

Judges. — Terms  of  OJ^lcc— The  Appellate  Court  judiciallv  knows  who 
the  judeesof  the  courts  of  general  jurisdiction  of  the  State  are,  and 
when  their  terms  of  office  expire. 

Cincinnati,  etc.,  B.  W.  Co.  v.  Qrames,  112 

JURISDICTION. 
See  Appbal,  1;  Justicbof  the  Pkacb,  1,  2;  Recovbby,  2. 
Appeal.— Amount  in  Controversy,  How  Determined. — Appellate  Court, — 
Where,  in  an  action  for  damages,  the  jury  find  for  the  plaintiff 
in  a  certain  sum,  such  sum  is  the  amount  in  controversy  on  appeal, 
and  determines  the  jurisdiction.  Had  the  jury  found  generally  for 
the  defendant,  the  amount  demanded  in  the  complaint  would 
determine  that  question.  Buscher  v.  City  of  Lafayette,  590 

JURY. 
See  CoNTBiBUTORY  Neolioencb,  3;  Instructions  to  Jury,  6. 
Misconduct  of. —  Taking  Note  in  Suit  to  Jury  Boom. — Pleaof  Non  Est 
Factum. — Signature. — Harmless  Error. — Practice— When  an  action 
is  brought  on  a  promissory  note,  and  a  plea  of  non  est  factum  is 
entered,  and  the  jury  are  allowed,  over  defendant's  obiection,  to 
take  the  note  sued  on  to  their  room,  but  the  record  fails  to  show 
that  they  also  took  to  their  room  the  plea  mentioned,  to  which 
defendant's  signature  was  attached,  and  fails  to  show  any  com- 
parison of  the  signature,  there  is  no  available  error. 

Smith  V.  Thurston,  105 

JUSTICE  OF  THE  PEACE. 

1.  When  Acting  as  Collecting  Agent  Does  not  Deprive  Justice  of  Juris- 
diction.— Collateral  Attack. — Presumption.— \Vaiver. — Where  a  jus- 
tice  of  the  peace  sits  in  judgment  on  the  trial  of  a  case  based  on 
account,  the  accounts  having  been,  previous  to  bringing  suit, 

,  placed  in  the  hands  of  the  justice  for  collection,  the  previous  ac- 
tion of  the  justice  as  a  collection  agent  of  the  subject-matter  of 
the  suit  did  not  disqualify  the  justice  to  the  extent  of  depriving 
him  of  jurisdiction,  and  a  judgment  rendered  by  the  justice  under 
such  circumstances  is  not  void  and  subject  to  collateral  attack, 
except  the  disqualification  is  made  to  appear  on  the  face  of  the 
record,  or  unless  it  was  not  known  when  it  occurred ;  and  it  will 
be  presumed  that  the  parties  had  knowledge  of  any  such  disquali- 
fication until  the  contrary  is  made  to  appear  afiirmatively.  Such 
disqualification  may  be  waived,  and  would  be  waived  unless  dis- 
closed at  the  earliest  opportunity.  Baldxoin  v.  Bunyan,  344 

2.  Appeal  from,  Hoto  Tried. — Jurisdiction  on  Appeal. — How  Deter- 
mined.—^here  a,  case  is  appealed  to  the  circuit  court,  from  a  justice 
of  the  peace,  the  cause  is  tried  de  novo,  and  the  circuit  court  only 
inquires  into  the  jurisdiction  of  the  justice  for  the  purpose  of  de- 
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ciding  whether  it  has  itself  jurisdiction,  and  when  it  has  so  found, 
it  tries  and  disposes  of  the  case  as  an  original  action.  lb. 

LANDLORD  AND  TENANT. 

L  Breach  of  Covenant  to  Repair, — Damages. — Pernonal  Injvnj. — Re- 
covery.— Where  a  landlord  leased  premises,  and  covenanted  with 
the  tenant  to  repair  and  put  in  a  safe  condition  an  excavation 
thereon,  which  was  in  close  proximity  to  a  well  from  which  the 
tenant  had  to  obtain  water  for  domestic  purposes,  and  the  land- 
lord failed  and  refused  to  make  such  repairs,  though  often  re- 
quested to  do  so,  and  the  tenant,  while  at  the  well  obtaining 
water,  was  precioitated  into  the  excavation  bv  the  falling  in  of 
the  earthen  walls  thereof,  and  was  injured,  tlie  tenant  can  not 
recover  damages  for  such  injuries  in  an  action  for  breach  of  cov- 
enant to  repair,  such  damages  being  too  remote  and  consequen- 
tial, and  not  in  contemplation  of  the  parties  to  the  covenant. 

Hamilton y  Exec,  v.  Feary,  615 

2.  Breach  of  Covenant  to  Repair. — Remedy  of  Tenant. — Damages. — Re- 
covery.— Personal  Injury. — In  such  case,  on  failure  and  refusal  of 
the  landlord  to  make  the  repairs,  tis  he  covenanted  to  do,  the  ten- 
ant had  the  right  to  make  the  necessary  repairs  himself  and 
charge  their  cost  to  the  landlord,  and,  under  the  principle  that  it 
is  the  tenant's  duty  to  reduce  the  damages  as  much  as  reasonably 
lies  in  his  power  to  do  so,  he  could  not  be  permitted  to  allow  the 
defect  in  the  premises  to  remain,  being  fully  cognizant  of  the 
same,  and  then  sue  for  the  injuries  resulting  from  the  accident 
caused  by  the  dangerous  condition  of  the  premises.  Jb. 

8.  Tort, — Sufficiency  of  Complaint. — Failure  to  Show  Negligence. — Per- 
sonal Injury. — In  such  case,  the  tenant  can  not  recover  in  an 
action  upon  tort^  wliere  the  complaint  shows  that  the  plaintiff 
knew  of  the  existence  of  the  excavation  before  she  took  posses- 
sion of  the  premises,  and,  with  such  knowledge,  continued  to  oc- 
cupy the  property  during  the  period  of  the  lease,  after  the  land- 
lord, upon  demand,  had  failed  and  refused  to  make  the  repairs; 
that  the  landlord  could  not  have  given  the  tenant  any  further  in- 
formation of  the  defect  than  she  admits  she  possessed ;  that  the 
landlord  practiced  no  fraud  or  deception  upon  the  tenant  in  con- 
nection with  the  condition  of  the  excavation ;  and  that  the  cause 
of  injury,  if  latent  and  not  patent,  was  no  more  patent  to  the  land- 
lord than  to  the  tenant,  therefore  failing  to  snow  the  landlord 
guilty  of  negligence  contributing  to  the  injury.  lb. 

LAW  AND  FACT. 
See  Appkllate  Court  Practice,  2;   Contributory  Negligence,  2,  3; 

Principal  and  Agent,  3. 
Commingling  of. — Effect. — Special  Findings. — Conclusions  of  Late. — 
Appellate  Court  Practicp. — Where  a  conclusion  of  law  is  cast 
among  the  finding  of  facts,  it  must  be  disregarded,  and  can  not 
be  used  to  help  out  the  conclusions  of  law  as  stated  by  the  court ; 
and  the  same  rule  applies  where  a  fact  is  stated  among  the  con- 
clusions of  law.  The  appellate  tribunal  will  not  transpose  a  fact 
improperly  cast  among  the  conclusions  of  law,  and  vice  versa. 

Minnich  v.  Darling,  539 
LAW  OF  CASE. 
See  Appellate  Court. 

LEGAL  CAPACITY  TO  SUE. 
See  Failure  op  Proof,  2. 
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LETTERS  OF  ADMINISTRATION. 

See  Decedents*  Estates,  5. 

LICENSEE. 

See  Municipal  Corporation,  1 ;  Principal  and  Agent,  5. 

LIEN. 

See  Drainage;  Estoppel,  1,  2;  Judgment,  3;  Mechanic's  Lien; 

Streets  and  Alleys,  2;  Vendor's  Lien. 

LIFE  INSURANCE. 

1.  Warrantiesy  What  Amounts  to, — Cancellation  of  Policy . — Warranties 
in  insurance  policies  are  not  favored  in  law,  and  the  court  will 
construe  as  a  warranty  that  only  which  the  parties  have  plainly 
and  unequivocally  declared  to  be  such.  And  where  the  terms 
of  the  policy  prescribe  the  penalty  for  misrepresentations  in  the 
application  to  he  a  right  of  cancellation  of  the  policy  by  the  com- 
pany, it  can  not  be  held,  by  reason  of  the  indefinite  provisions 
of  the  application,  to  have  intended  a  much  severer  penalty. 

Union  Central  Life  Inn.  Co.  v,  Pauly,  85 

2.  Warranties . — Construction  of  Policy . — W  here  it  is  uncertain  w  hether 
statements  in  an  application  for  insurance  are  to  be  taken  as  war- 
ranties or  representations,  the  construction  most  favorable  to  the 
policy-holder  will  be  adopted.  lb. 

3.  Cofisummated  Contract. — Failure  of  Payment  of  Premium  and  De- 
livery of  Policy. — While  a  consummated  contract  may  exist  with- 
out either  payment  of  premium  or  delivery  of  policy,  yet  such 
cases  are  exceptional,  and  must  be  supported  by  very  strong  and 
satisfactory  proof.  And  where  all  the  evidence  is  consistent  with 
the  idea  that  there  were  simply  negotiations  looking  toward  an 
insurance,  such  a  contract  can  not  be  established  thereby.        lb. 

4.  Constructive  Delivery  of  Policy. —  Waiver  of  Payment  of  Premium. — 
Agent  Holding  Policy  in  Trust. — Where  there  is  no  indication  of 
any  purpose  to  contract  other  than  by  a  policy  to  be  made  and 
delivered  upon  payment  of  at  least  half  of  the  premium,  the 
fact  that  the  insurance  agent  wrote  the  person  seeking  insur- 
ance, saying,  "Your  policy  has  come ;  the  first  time  you  are  in 
town  come  around  and  get  your  policy,'*  does  not  show  a  con- 
structive delivery  of  the  policy,  a  waiver  of  payment,  and  a  con- 
summation of  the  contract,  neither  does  lit  show  that  the  agent 
simply  held  the  policy  in  trust  for  the  insured.  lb. 

6.  Befusnl  of  Agent  to  Consummate  Contract. — Sickness  and  Death  of 
Insured. — Considering  the  facts  that  the  negotiations  for  a  policy 
occurred  about  September  28 ;  that  the  insured  was  notified  by 
postal  card  of  the  arrival  of  his  policy ;  that  two  or  three  weeks 
thereafter  a  son  of  the  insured  called  for  the  policy  and  tendered 
the  amount  of  the  premium,  the  insured  being  sick  October  10th, 
and  still  sick  November  21st  and  28th,  and  still  sick  and  unable 
to  go  and  get  his  policy  on  the  6th  of  December,  the  date  of  ten- 
der of  the  premium,  the  agent  was  justified  in  refusing  to  consum- 
mate the  contract,  and,  upon  the  death  of  the  insured,  was  justi- 
fied in  returning  the  policy  to  his  principal.  lb. 

MALICE. 

See  Malicious  Prosecution. 

MALICIOUS   PROSECUTION. 

See  Evidence,  2. 

Probable    Cause. — Malice.  —  Instruction   to  Jury. — The  court,  in  an  ac- 
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tion  for  malicious  prosecution,  instructed  the  jury  that  in  de- 
termining; the  question  of  malice  and  want  of  prohable  cause, 
they  might  take  into  consideration  certain  things,  all  being  issu- 
able facts  and  proper  to  be  considered  by  the  jury  in  determining 
whether  the  prosecution  was  malicious  and  without  probable 
cause.    In  this  there  was  no  error.  Keesling  v.  Doyle ,  43 

MALPRACTICE. 

See  Physician  and  Patient,  1. 

MARRIAGE  CONTRACT. 

See  Evidence,  19. 
Breach  of, — Matters  in  Mitigation. — Set- Off. — Counterclaim. — Interroga- 
tories to  Jury. — Matters  in  mitigation,  in  actions  for  breach  of 
marriage  contract,  can  not  be  considered  as  a  set-off  or  counter- 
claim, and  the  jury ^  in  answer  to  an  interrogatory,  need-  not  state 
the  amount  allowed  in  mitigation,  but  should  only  state  what 
matters  were  so  allowed.  Mayhin  y.' Webster y  547 

MASTER  AND  SERVANT. 
See  Employer  and  Employe. 
Employing  a  Minor. — Rules  Governing  Master^ s  Liability. — Coemploye, 
Incompetency  of. — Injury  by. — Bailroad. — If  one  knowingly  hire 
a  minor  and  require  him  to  perform  daneerous  service,  in  oppo- 
sition to  the  parent's  will,  he  will  be  lisu)le  to  the  parent,  if  in- 
jury befall  such  minor  while  engaged  in  such  service.  In  such 
case  it  is  not  a  question  of  negligence  that  gives  rise  to  the  liabil- 
ity, but  the  wrong  consists  in  opposing  the  will  of  the  parent. 
But  where  such  employment  is  simply  without  the  consent  of  the 
parent,  not  against  his  express  will,  the  question  of  liability  is 
governed  by  the  general  rules  applicable  to  such  relation,  viz: 
Instructing  servant  if  unexperienced,  providing  usually  safe  ma- 
chinery, tools,  and  place  to  work,  and  competent  and  skillful 
fellow-servants ;  and  in  case  of  an  injury  resulting  from  the  in- 
competency of  a  fellow-servant,  damages*  can  not  be  recovered 
where  it  is  not  affirmatively  shown  that  the  injured  party  had 
no  knowledge  of  such  incompetency. 

Toledo,  etc.,  R.  R.  Co.  v.  THmble,  333 

MAYOR. 

See  Appeal,  1,  2. 

MECHANIC'S  LIEN. 

See  Pleading,  28. 

1.  Notice. — Sufficiency  of  Description. — Materialman. — A  notice  of  in- 
tention to  hold  a  materialman's  lien,  which  described  the  prop- 
erty as  **lot  6,  7  or  8  in  Pray  and  Hunt's  addition  to  the  city  of  In- 
dianapolis, Indiana,  on  the  west  side  of  Quince  street,  and  about 
three-fourths  of  a  square  south  of  Prospect  street,"  etc.,  is  a  suf- 
ficient description,  being  sufficiently  certain  "to  enable  a  party 
familiar  with  the  locality  to  identify  the  premises  intended  to  bi 
described,  with  reasonable  certainty."       Dalton  v.  Hoffman,  101 

2.  Complaint,  Sufficiency  of. —  Notice. —  Variance. —  Description. —  In 
such  case,  where  the  complaint  based  upon  the  notice  avers  that 
lot  6  was  the  one  on  which  the  building  waa  erected,  the  com- 
plaint makes  r  prima  facie  case,  and  the  question  as  to  whether 
the  description  in  the  complaint  is  at  variance  with  that  in  the 
notice  should  be  submitted  for  trial.  lb. 

3.  What  Constitutes.  —  Labor. — Board,  Q-roccries,  Money  Furnished, 
etc. — Bailroad. — In  an  action,  on  a  mechanic's,  etc.,  lien  for  la- 
bor performed  as  a  foreman  in  the  construction  of  the  masonr}' 
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for  a  bridge  lor  a  railroad  company,  the  account  contained  items, 
besides  that  for  the  labor  performed,  for  board,  groceries,  to- 
bacco, and  money  furnished  the  other  employes  of  the  contract- 
ors. 
Jffeld,  that  the  item  for  labor  properly  constitutes  a  lien,  but  that  the 
other  items  for  board,  groceries,  etc.,  not  being  materials  entering 
into  the  construction  of  the  work,  constituted  no  lien. 

Ferguson  v.  Despo,  523 

4.  Railroad  Laborer, — LienyHow  Obtained, — Notice. — Statute  Repealed. 
— Where  labor  was  performed  for  a  railway  company  in  1889  and 
1890,  in  constructing  masonry  for  a  bridge,  the  employe,  whether 
of  a  contractor  or  subcontractor,  may  have  a  lien  for  such  work 
upon  filing  notice  of  intention  to  hold  a  lien,  and  no  other  notice 
(as  provided  by  the  act  of  March  6,  1883,  section  9)  is  necessary, 
such  section,  as  to  notice,  having  been  expressly  repealed  by  the 
act  of  March  9,  1889,  section  6.  lb, 

5.  Demand. — In  such  case,  where  notice  of  intention  to  hold  a  lien 
was  duly  filed,  a  demand  for  the  money  due  is  not  necessary  be- 
fore an  action  will  lie.  lb. 

MESSAGE. 
See  Telbgbaph  Ompany,  1,  2,  3,  4,  5,  6,  7,  9, 10. 

MINES  AND  MINING. 

1.  Falling  In  of  Mine. — Right  of  Action, — Failure  to  Furnish  Timbers 
for  Props,  etc. — Statutory  Requirement, — Negligence, — Personal  In- 
jury,— Damages. — Where,  during  the  operation  of  the  statute  of 
March  6,  1885,  requiring  the  owners  or  operators  of  coal  mines 
to  supply  the  workmen  therein  with  suitable  timber  for  props  and 
supports  to  secure  the  workings  from  falling  in,  an  employe  therein, 
by  reason  of  a  failure  to  furnish  such  timbers,  was  injured  by  the 
falling  in  of  the  mine,  but  an  action  for  such  injuries  was  not  com- 
menced until  after  the  taking  effect  of  the  a<!t  of  March  9,  1891, 
relating  to  the  same  subject,  there  was  a  right  of  action  against 
the  operator  of  the  mine,  whether  conferred  by  the  act  of  1885 
or  not,  such  right  of  action  for  negligence  being  given  by  com- 
mon law ;  and  the  question  whether  or  not  the  act  of  1885  was  re- 
pealed by  that  of  1891  can  make  no  difference,  as  the  statute  of 
1885  only  defined  what  should  be  regarded  as  negligence  per  se  in 
that  particular.      Hochstettler  v.  Hosier  Coal  and  Mining  Co.,  442 

2.  Contributory  Negligence. —  When  Sufficiently  Negatived. — Complaint. 
— In  such  case,  the  complaint  alleged  that  * 'without  any  fault  or 
negligence  on  his  part  the  slate  which  composed  the  roof  in  said 
mine  at  the  point  where  he  was  at  work  fell  upon  him,  greatly 
injuring  him,"  etc.,  also  averring  that  at  the  time  the  roof  fell  in 
upon  him,  he  **was  using  all  due  care,"  and  "had  no  knowledge 
of  the  unsafe  and  dangerous  condition  of  the  roof."  These  sev- 
eral averments,  when  construed  together,  are  equivalent  to  one 
that  the  injury  was  incurred  without  any  fault  or  negligence  on 
appellant's  part.  lb, 

3.  Complainty  Sufficiency  of. — Assumption  of  Risk  of  Employment. — 
Failure  of  Operator  to  Discharge  Statutory  Duty. — Nor  does  the  fact 
that  the  complaint,  in  such  case,  avers  that  plaintiff  requested  de- 
fendant, three  days  before  the  injury  occurred,  to  furnish  the 
caps  and  props  **8o  that  he  [plaiHtiff]  'might  make  said  neck  or 
room  secure  and  safe,"  disclose  such  a  state  of  facts  as  would 
cast  upon  plaintiff  the  assumption  of  the  risk  of  the  employment, 
after  defendant's  refusal  to  furnish  the  supports.  "      Th, 
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MINOR. 
See  Mastbb  and  Skbvant. 
MISCONDUCT  OF  COUNSEL. 
See  AssiQNMBNT  OF  Errors,  3 ;  Plbadino,  13. 
Argument  to  Jury,— -Exception,  How  Saved. — If  counsel,  in  argoment 
to  the  jury,  is  guilty  of  misconduct  in  making  statements  of  a 
prejudicial  character,  not  warranted  bv  the  evidence,  and,  on  ob- 
jection thereto  being  made,  the  court  then  and  there  instructs  the 
]ur^  to  disregard  such  statements,  the  injured  party,  if  he  is  not 
satisfied  with  such  redress,  should  make  his  dissatisfaction  known 
by  calling  the  attention  of  the  court  to  such  action  as,  in  his  lodg- 
ment, ought  to  be  taken  to  remedy  the  wrong,  and  if  such  re- 
dress is  refused,  the  party  may  ^except  thereto  and  save  the 
question  for  the  appellate  tribunal.  Maybin  v.  Webster,  547 

MISCONDUCT  OF  JURY. 

See  Jury. 

MISDEMEANOR. 

See  Appeal,  2. 

MORTGAGE  DEED. 

See  EsTOppBL,  3. 

MOTION. 

See  JuDGMBNT,  1 ;  Waivbb. 

MUNICIPAL  CORPORATION. 
See  Strbets  and  Alleys,  1. 

1.  Persondl  Injury. — Defective  Sidewalk. — Notice, — Liability  for  Act  of 
Licensee. — Sufficiency  of  Complaint. — Theory  of. — In  an  action 
against  a  municipal  corporation,  for  personal  injuries  sustained 
by  tripping  upon  a  guy  wire  which  had  been  erected  by  an  electric 
light  company,  licensed  to  use  the  street,  extending  from  the  top 
of  a  pole,  across  the  street,  and  attached  to  a  tree,  the  complaint 
is  sufficient,  on  demurrer,  which  proceeds' upon  the  theory  that  the 
defendant  had  notice,  when  the  wire  was  stretched  across  the 
street,  that  it  was  fastened  to  a  decayed  and  unsafe  tree  outside 
and  beyond  the  street  (such  tree  having  been  blown  down,  and 
such  wire  suspended  but  a  few  inches  above  the  sidewalk  about 
an  hour  before  the  accident  complained  of),  and  that,  by  the 
exercise  of  reasonable  diligence,  appellant  might  have  known 
of  the  continuance  (about  nine  months)  of  such  unsafe  attach- 
ment up  to  the  time  of  the  accident,  and  alleging  want  of  con- 
tributory negligence.  Citij  of  Lafayette  v.  Askby,  214 

2.  Open  Drain  or  Sewer. — Failure  to  Keep  in  Repair. — Damages.— 
Complaint,  Sufficiency  of. — Where  the  gist  of  an  action  stated  in 
the  complaint  is  negligence  of  the  municipality  in  failing  to  keep 
a  drain  or  open  ditch  in  repair,  by  carelessly  and  negligently 
allowing  the  same  to  fill  up  with  sand  and  other  obstructions, 
and  by  building  across  the  drain  approaches  to  adjoining  alleys 
without  placing  drains  under  the  approaches,  by  reason  of  which 
obstructions  the  water  overflowed  the  drain,  and  flowed  into 
plaintiff's  cellar,  keeping  it  damp  and  unhealthful,  injuring  the 
foundation  of  the  house,  and  destroying  large  quantities  of  per- 
sonal property  mentioned,  the  complaint  states  a  cause  of  action. 

City  of  Valparaiso  v.  Cartwrigkt,  429 

3.  Special  Verdict,— Sufficiency  of. — In  such  case,  where  the  facts 
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found  by  the  special  verdict  were,  substantially,  those  alleged 
in  the  complaint,  and,  in  addition,  that  the  ditch  was  so  de- 
fectively constructed  as  not  to  be  adequate  to  carry  off  the  water, 
the  special  verdict  is  sufficient  to  support  the  theory  of  the  com- 
plaint, and  plaintiff  is  entitled  to  recover.  76. 

4.  Defective  Sidewalk, —  Personal  Injury. — Damages. — Liability  for. — 
If  a  city  permit  a  sidewalk  to  become  out  of  repair  so  that  a 
pedestrian,  without  knowledge  or  the  means  of  ascertaining  its 
condition,  be  injured  while  using  the  same,  without  fault  on  his 
part,  it  is  liable  therefor.  Buscher  v.  City  of  Lafayette,  590 

5.  Streets  and  Sidewalks,  When  Svfficieiitly  Constructed. — Presumption. 
—Notice. — Where  a  city  builds  and  maintains  streets  and  side- 
walks, which  are  reasonably  safe  for  use  by  persons  exercising 
ordinary  care,  it  has  fulfilled  its  duty  in  that  respect.  And  pedes- 
trians may  presume  that  the  city  has  done  its  duty  in  construct- 
ing and  maintaining:  the  same.  Actual  notice  on  the  part  of  the 
corporation,  of  the  defective  condition  of  a  street  or  sidewalk  is 
not  necessary,  where  such  unsafe  condition  has  existed  for  such 
time  that,  with  reasonable  diligence,  it  might  have  been  known. 

lb. 

6.  Special  Finding. — Recovery. — Sidewalk. — Personal  Injury. — In  an 
action  for  a  personal  injury,  against  a  city,  alleged  to  have  been 
received  bv  reason  of  a  defective  sidewalk,  the  plaintiff  can  not 
recover  where  the  jury  specially  find  that  the  walk  where  the 
plaintiff  was  injured  "was  in  a  reasonably  safe  condition  for  use 
m  the  customary  and  proper  way,  by  persons  exercising  ordinary 
care."  lb. 

NEGLIGENCE. 

See  Contributory  Negligence  ;  Landlord  and  Tenant,  3 ;  Mines 
AND  Mining,  1 ;  Physician  and  Patient,  1 ;  Pleading,  5,  15 ; 
Telegraph  Company,  1,  5. 

Leaving  Sick  and  Disabled  Cow  in  Highway. — Injury  from  Fright  of 
Horses. — In  an  action  for  damages  for  personal  injury  by  reason 
of  plaintiff's  horses  taking  fright  at  defendant's  dead  cow  in  the 
highway,  defendant's  negligence  was  sufficiently  established  when 
shown  that  he  left  the  sick  and  disabled  cow  in  the  highway,  hav- 
ing good  reason  to  believe  that  she  would  die  and  was  liable  to 
frighten  the  horses  of  passers-by,  whether  he  knew,  previous  to 
the  accident,  that  the  cow  had  died.  Hindman  v.  Timme,  416 

NEW  TRIAL. 
See  Appellate  Court  Practice,  2;    Assignment  op  Errors,  6;    Rec- 
ord, 1 ;  Waiver. 

1.  Causes  for. — Cause  Improperly  Assigned  Raises  no  Question  on  ^p- 
pcaZ.— Rulings  on  motions  to  strike  out  pleadings  and  on  demur- 
rers are  not  proper  causes  for  a  new  trial,  and  raise  no  question 
when  assigned  as  such.  Leiter  v.  Jackson,  98 

2.  Joint  Motion. — Overruling  as  to  One  and  Sustaining  as  to  Another. 
— A  party  can  not  be  heard  to  complain  of  the  overruling  of  a 
joint  motion  for  a  new  trial,  as  to  him,  unless  the  motion  is  well 
taken  as  to  all  the  parties  who  join  in  making  it.  In  such  case,  the 
court  may  overrule  as  to  one,  and  sustain  it  as  to  another. 

Kelleii  V.  Kelley,  606 

3.  Surprise  as  a  Cause. — Since  a  party  who  is  surprised  by  the  tes- 
timony of  a  witness  may  procure  a  continuance  on  account  of 
such  surprise,  if,  upon  motion,  he  show  proper  grounds,  a  strong 
and  clear  case  must  be  made  before  a  reversal  will  be  founded 
upon  such  cause  as  a  ground  for  a  new  trial.  lb. 
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4.  Xewly  Ditfcovered  Evidence. —  WTien  a  Cau9e, — Diligence,  When  Suf- 
ficiently Shoucn. — Newly  discovered  evidence  is  not  a  ground  for 
a  new  trial,  where  no  sufficient  excuse  is  shown  for  the  failure  to 
have  the  testimonv  at  the  trial ;  nor  is  it  sufficient  for  the  partv 
to  state  in  his  affidavit,  that  he  could  not,  with  reasonable  dili- 
gence, have  discovered  such  testimony,  for  it  is  incumbent  upon 
him  to  set  out,  in  his  affidavit,  the  facts  constituting  diligence. 

NONRESIDENT. 

See  Gaknishmbnt  ;  Poor  Person. 

NOTICE. 

See  Arbitration,  1,  2;   Evidence,  4,  27 ;   Insurance,  4;   Mechanic's  1 

Lien,  1,  2, 4 ;  Municipal  Corporation,  1, 5 ;  Pleading,  11 ;  Prom-  I 

I880RY  Note,  2 ;  Railroad,  8.  | 

OBSTRUCTION  OF  HIGHWAY.  | 

See  Criminal  Law,  1,2.  | 

OPEN  AND  CLOSE.  | 

See  Admissions.  i 

PARTIES.  I 

See  Pleading,  7 ;  Plea  in  Abatement.  i 

PARTNERSHIP.  i 

See  Failure  OP  Proof,  1.  , 

Surviving  Partners. — Continuing    Partnership    Business. — Trttstee  and 

Cestui  Que  Trust. —  Insurance. — Receiver. — Assets, — When  a  mem-  I 

ber  of  a  partnership  dies,  the  surviving  partners  hold  the  property  i 

and  money  of  the  partnership  in  trust  for  the  partnershij)  credit- 
ors ;  and  where  the  surviving  partners  continue  the  business  of 
the  partnership  in  another  firm-name,  and  insure  the  property  in 
such  name,  and  pay  the  premiums  thereon,  any  money  realized 
on  tlie  insurance  policy,  as  well  as  all  other  funds  of  the  partner- 
ship, belong  to  the  cestui  que  trust,  and  primarily  to  the  creditors 
of  the  firm ;  and,  in  such  case,  a  receiver  having  been  appointed, 
he  is  entitled  to  the  possession  and  control  of  all  the  firm  assets, 
including  insurance  money  obtained  by  the  surviving  partners 
on  a  policy  procured  by  them,  and  including  profits  realized  in 
the  continuance  of  the  partnership  business. 

BoUenhacher  v.  First  NatH  Bank,  12 

PASSENGER. 

See  Railroad,  6. 

PATENT-RIGHT. 

See  Evidence,  26,  27. 

PAYMENT. 

See  Common  Carrier,  3 ;  Insurance,  2 ;  Pleading,  23. 

PERSONAL  PROPERTY. 
See  Husband  and  Wife,  5;  Vendor  and  Vendee. 

PHYSICIAN  AND  PATIENT. 
1.  Malpractice. —  When  Patient  May  Recover,  When  Not. — Mixed  Negli- 
gence.— In  an  action  against  a  surgeon  for  malpractice,  no  re- 
covery can  be  had  by  the  patient  against  the  surgeon,  in  any  case, 
where  both  the  surgeon  and  patient  are  free  from  negligence,  or 
where  the  surgeon  and  patient  are  both  guilty  of  negligence,  or 
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where  the  surgeon  is  free  from  fault  and  the  patient  is  gruilty  of 
negligence.  It  is  only  where  the  surgeon  is  guilty  of  negligence, 
and  the  patient  is  without  negligence  on  his  part,  contributing  in 
any  degree  to  such  injuries,  that  the  patient  can  recover  damages 
of  the  surgeon.  Young  v.  Mason y  264 

2,    Contributory  Negligence, — Judgment  on  Answers  to  Interrogatories ^ 
non   Obstante. — In  such  an  action,  when  the  answers  to  inter- 
rogatories show  that  the  patient,  by  his  negligent  conduct  in  dis- 
regard of  his  surgeon's  instructions,  and  in  interfering  with  the 
surgeon  in  the  discharge  of  his  duties,  contributed  to  the  injuries 
complained  of,  the  defendant  is  entitled  to  judgment  on  such  an- 
swers, notwithstanding  a  general  verdict  for  the  plaintiff.         lb. 
PLAT. 
See  Record,  2. 
PLEADING. 

See  Amendment  op  Pleading  ;  Answer  ;  Appellate  Court  Practice, 
3 ;  Common  Carrier,  2,  4 ;  Complaint  ;  Counterclaim  ;  Deced- 
ents' Estates,  7 ;  Garnishment  ;  Harmless  Error,  1 ;  Landlord 
AND  Tenant,  3;  Mines  and  Mining,  3;  Municipal  Corporation, 
1,  2;  Reply;  Streets  and  Alleys,  2;  Variance. 

1.  Answer y  Inconsistent  and  Repugnant. — Demurrer, — Where  a  para- 
graph of  answer  to  a  complaint  on  a  promissory  note,  was  that 
the  note  was  given  in  part  payment  of  a  wheat-harvesting  machine 
which  was  sold  upon  a  written  warranty,  alleging  a  breach  of  such 
warranty,  and  that  the  plaintiff  did  not  become  the  owner  or 
holder  of  the  note  in  suit  until  after  maturity,  '*or  if  it  did  become 
such  owner,  it  was  only  for  the  purpose  of  collecting  the  same 

*  *    or    with    the    agreement    and   understanding    *    *    that 

*  *  [said  assignor]  would  keep  *  *  the  plaintiff  whole  and 
harmless," — the  answer  is  so  inconsistent  and  repugnant  that  it 
can  not  withstand  a  demurrer.  Second  NaVl  Bank  v.  Hart,  1 9 

2.  Action  on  Insurance  Policy. — Answer. — Confession  and  Avoidance. 
— General  Denial. — ^To  a  complaint  on  an  insurance  policy,  alleging 
loss  of  insured  property  bv  tornado,  cyclone  or  hurricane,  the 
defendant  answered  that  the  loss  was  caused  by  a  very  high 
wind  forcing  a  boat  of  the  Cincinnati  and  Memphis  Packet  Co. 
against  the  property.  The  answer  is  insufficient  as  a  confession 
and  avoidance,  neither  is  it  good  as  a  denial,  and  no  defense  is 
stated  to  the  action.  The  further  allegation  of  an  investigation 
by  the  assured  and  the  insurer,  and  the  bringing  of  an  action  for 
damages  by  the  insured  against  the  Cincinnati  and  Memphis 
Packet  Co.  did  not  show  a  release  of  the  insurer  from  liability. 

Queen  Ins.  Co.  y,  Hudnut  Co.,  22 

3.  General  Allegations  Controlled  by  Special. — Special  allegations  in 
a  pleading,  inconsistent  with  the  general  allegation,  control  the 
general  statement.  lb. 

4.  Corporate  Existence, —  When  Sufficiently  Shotcn. — Where  all  action 
is  brought  against  a  defendant  implying  a  corporation,  the  com- 
plaint need  not  expressly  allege  that  the  defendant  is  a  corpora- 
tion. Lake  Erie,  etc.y  M.  B.  Co.  v.  Griffin^  47 

6.  Bailroad. — Allowing  Fire  to  Escape  from  Bight  of  Way. — Neglige  nee  ^ 
General  Allegation  of. — In  an  action  for  damages  against  a  rail^ 
road  company,  for  allowing  fire  to  escape  from  its  right  of  wav, 
etc.,  the  complaint  is  sufficient  where  it  charges  negligence  in 
general  terms,  without  alleging  the  specific  acts  constituting  the 
negligence ;  and  the  same  is  true  as  to  the  freedom  of  plaintiff 
from  contributory  negligence.  lb. 
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6.  Complaint y  Sufficiency  of. — Indemnity  Bond, — Failure  to  SkotP  Bight 
of  Action  in  Plaintiff , — A.,  as  attorney  for  B.,  received  from  the 
clerk  of  the  court  certain  money  as  thie  distributive  share  of  B.  in 
her  father's  estate.  Because  of  certain  claims  made  upon  him 
by  others  who  asserted  a  right  to  the  funds,  superior  to  B.'s,  A. 
refused  to  pay  the  fund  over  to  B.,  and  in  order  to  procure  the 
money  from  A.,  B.  and  her  husband  executed  an  indemnifying 
bond  to  A.,  payable  on  demand,  in  case  A.  should  be  ordered  to 
repay  the  money,  or  any  oart  thereof,  to  any  claimant,  to  the 
clerk  of  the  court,  or  to  trie  administrator  of  the  estate.  In  a 
suit  by  C,  a  claimant  against  the  estate,  B.  was  ordered  to  pay 
over  the  money  so  received  by  her  from  A.,  to  the  administrator 
of  the  estate ;  and,  on  failure  to  do  so,  the  administrator  insti- 
tuted suit  on  the  bond  executed  to  A. 

JleJd,  that  the  bond  having  been  executed  expressly  for  the  protection 
of  A.  alone,  the  complaint  was  insufficient  which  did  not  show 
that  it  had  been  assigned  or  transferred  to  plaintiff,  the  adminis- 
trator. Derry  v.  Morrison^  Admr.,  50 

7.  Insufficiency  of  Facts, — Parties. — In  such  case,  the  fact  that  A.  was 
made  a  party  defendant  to  answer  to  his  interest,  does  not  aid 
the  complaint  in  showing  a  right  of  action  in  plaintiff.  Ih. 

8.  Paragraph  of  Complaint. — Repeated  in  Same  Form. — Demurrer. — 
Where  the  facts  alleged  in  a  paragraph  of  complaint  are  provable 
under  another  paragraph,  requiring  neither  more  nor  less  evi- 
dence to  authorize  a  recovery,  it  is  not  error  to  sustain  a  de- 
murrer to  such  paragraph.  Letter  v.  Jackson^  98 

9.  Complaint  J  Sufficiency  of. — Promissory  Note. — Delivery. —  Title. — 
In  an  action  on  a  promissory  note,  the  complaint  is  sufficient 
as  showing  delivery  to,  and  title  in,  plaintiff,  where  the  com- 
plaint, when  taken  in  connection  with  the  note,  shows  that  the 
note  was  executed  to  plaintiff,  for  a  valuable  consideration ;  that 
plaintiff  transferred  the  same,  by  indorsement,  to  V.,  and  that 
v.,  by  like  means,  transferred  it  back  to  plaintiff. 

Smithy.  Thurston,  105 

10.  Answer,  Sufficiency  of . — Demurrer. — Warranty j  Breach  of. — Promis- 
sory Note. — In  an  action  on  a  promissory  note  given  as  evidence 
of  the  purchase  price  of  a  reaping  machine,  an  answer  setting  up 
a  warranty  that  the  machine  was  made  of  good  material  and 
would  do  good  work  when  properly  managed,  and  alleging  a 
breach  thereof,  is  sufficient  on  demurrer,  although  the  allegations 
are  not  full  and  specific. 

Walter  A.  Wood  Mowing  and  Reaping  Machine  Co.  y.  Field,  107 

11 .  Complaint  J  Sufficiency  of. — Railroad. — Action  for  Constructing  Fence 
Along  Right  of  Way.— Notice. — Exhibit. — When  an  action  is  brought 
against  a  railroad  company  for  labor  performed  and  material 
furnished  in  constructing  a  fence  along  the  company's  right  of 
way,  by  the  adjacent  land-owner,  a  copy  of  the  written  notice  to 
the  company  need  not  be  set  out  in  the  complaint,  it  not  being 
of  the  founaation  of  the  action. 

Chicago,  etc.,  R.  W.  Co.  v.  Ross,  186 
V2.  Complaint^  Sufficiency  of. —  Theory  of. — Damages, — Sale  of  Forged 
and  Worthless  Note. — Where  a  paragraph  of  complaint  alleges, 
substantially,  that  the  defendant  sold  and  assigned  to  the  plain- 
tiff, by  separate  instrument,  a  certain  promissory  note,  alleging 
date  of  note,  dsite  of  assignment,  amount  of  consideration,  names 
of  makers  and  payee ;  that  the  note  so  sold  and  assigned  was 
a  forgery ;  that  l)y  reason  thereof  the  note  is  absolutely  worthless, 
and  that  plaintiff  has  been  damaged  in  the  sum  of  $8()0,  etc.,  such 
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pleading  is  sufficient  on  the  theory  of  injury  and  damage  by  reason 
of  the  sale  to  plaintiff  of  the  forged  and  worthless  note. 

Baldmn  v.  Threlkeld,  312 

13.  Counterclaim,  Sufficiency  of, — Action  for  Atforney^s  Fees. — Miscon- 
duct of  Attorney , — Damages. — In  an  action  for  attorney's  fees,  a 
counterclaim  is  sufficient,  on  demurrer,  which  alleged,  in  sub- 
stance, that  the  plaintiff,  as  defendant's  attorney  in  cases  form- 
ing the  basis  of  the  fees,  acted  in  disregard  and  contrary  to  de- 
fendant's instructions,  in  continuing  the  cases  until  the  next  term 
of  court,  thereby  causing  defendant,  by  such  wrongful  conduct, 
to  pay dollars  additional  costs,  to  his  damage. 

O'Halloran  v.  Marshall,  394 

14.  Complaint. —  Sufficiency  of.  How  Determined.  —  Theory  of. — ^The 
theory  and  sufficiency  of  a  complaint  must  be  determined  from 
the  facts  alleged,  and  not  simply  from  the  statements  or  admis- 
sions of  the  parties.  American  Wire  Nail  Co.  v.  Connelly,  398 

16.  Complaint. — Negligence. — General  Allegations  Sufficient. — In  an  ac- 
tion based  on  tort,  negligence  may  be  alleged  in  general  terms 
without  setting  forth  the  specific  acts  constituting  the  same. 

Hindman  v.  TY'mwc,  41 6 

16.  Indeflniteness. — Bemedy  for. — ^The  usual  remedy  for  indefiniteness 
in  pleading  is  by  motion  to  make  more  specific.  Ih. 

17.  Complaint,  Sufficiency  of. — Exhibit, — Insurance. — Damages. — Fraud- 
ulent  Representations. — Where  a  controversy  arose  between  an  in- 
surance company  and  the  beneficiary  of  a  policy  issued  by  it,  and 
the  controversy  was  settled  bv  a  compromise  agreement,  in  which 
the  company  paid  the  benenciary  $600,  the  policy  being  for  $3,- 
000,  and  subsequently  the  beneficiary  brought  suit  to  recover 
damages  alleged  to  have  been  sustained  through  false  representa- 
tions in  procuring  the  settlement  and  compromise ;  the  gravamen 
of  the  complaint  is  the  fraud  alleged  to  nave  been  perpetrated 
upon  plaintiff,  and  a  copy  of  the  policy  need  not  be  filed  with  the 
complaint.  Wabash  Valley  Protective  Union  v.  James,  449 

18.  Answer. — Sustaining  Demurrer  to. — By-Law. — Contract. —  Tort. — 
In  such  case,  it  was  not  error  to  sustain  a  demurrer  to  an  answer 
in  bar  setting  up  a  by-law  of  the  company,  for  the  reason  that  the 
action  is  not  on  the  policy  nor  on  contract,  but  in  tort.  lb. 

19.  Counterclaim. — Essential  Averments. — Can  not  be  Aided  by  Other 
Pleadings. — A  counterclaim,  to  be  sufficient,  must  contain  all  the 
essential  averments  of  a  complaint,  and  must  state  a  cause  of  ac- 
tion in  favor  of  the  defendant  and  against  the  plaintiff,  growing 
out  of  the  subject-matter  alleged  in  the  complaint,  without  aid 
by  reference  to  other  pleadings.  lb. 

20.  Counterclaim,  mien  Insufficient. — Bel  ease. —  Wai^anty,  Breach  of. — 
In  an  action  for  damages  for  fraudulent  representations  in  the 
settlement  of  a  disputed  insurance  policy,  wherein  it  appears 
that  the  plaintiff  is  standing  upon  and  retaining  the  consideration 
of  the  settlement,  it  was  not  error  to  sustain  a  demurrer  to  a 
counterclaim  for  damages,  founded  upon  a  breach  of  warranty,  in 
the  release  executed  to  defendant  by  plaintiff,  to  defend  the  pay- 
ment, in  settlement,  against  all  claimants  whomsoever.  lb. 

21.  Complaint,  Sufficiency  of. —  To  Becover  Money  Obtained  by  Duress. — 
Threatened  Prosecution  for  Statements  as  Witness. — Privileged  Com- 
munication.— In  an  action  to  recover  money  obtained  through 
duress  and  without  consideration,  the  complaint  was  sufficient 
which  alleged,  in  substance,  that  plaintiff,  having  been  duly  sub- 
poenaed, testified  as  a  witness  in  the  trial  of  a  cause  to  which  de- 
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fendant  was  a  party,  and,  in  response  to  questions  asked  him,  tes- 
tified that  the  character  of  defendant's  son,  a  witness,  was  bad 
for  truth  and  veracity,  and  that  plaintiff  testified  on  cross-exami- 
nation that  he  had  heard  one  A.  and  wife  say  that  said  son  had 
stolen  a  sheep,  all  of  which  answers  were  made  in  good  faith, 
and  without  malice,  believing  them  to  be  true ;  that  the  defendant, 
the  next  day,  threatened  to  prosecute  plaintiff  for  such  testimony, 
unless  plaintiff  paid  him  a  certain  sum  of  money ;  that  plaintiff 
was  a  person  of  weak  mind,  of  little  education  and  experience  in 
business  affairs,  ignorant  of  the  law  and  of  his  rights  and  liabili- 
ties as  a  witness,  easily  influenced  and  overcome  by  a  person  of 
strong  mind,  all  of  which  was  known  to  defendant,  and  that  de- 
fendant was  a  shrewd  business  man  of  wide  experience,  and  of 
force  and  determination ;  that  plaintiff,  believing  that  defendant 
would  carry  out  his  threats,  and  by  being  put  in  fear  of  defend- 
ant, and  against  plaintiff's  will,  and  upon  defendant's  promise 
not  to  prosecute  him  on  account  of  said  testimony,  plaintiff  paid 
defendant  the  sum  of  $900,  which  he  seeks  to  recover. 

Baldwin  v.  Hutchison j  454 

22.  Complaint. — Allegation  of  Damages, — Due  and  Unpaid. — In  an  ac- 
tion for  damages  for  breach  of  covenant,  it  is  not  necessary  to  al- 
lege, in  the  complaint,  that  the  damages  sought  are  due  and  un- 
paid. Harmon  v.  Dorman,  461 

23.  Beply,  Sufficiency  of. — Accord  and  Satisfa^ion. — Part  Payment. — 
In  an  action  for  balance  due  on  a  car  load  of  bananas,  to  which 
the  defendant  answered  that  plaintiff  received  $550.70  in  settle- 
ment of  the  car  of  bananas  in  suit,  a  reply  that  such  sum  was  not 
accepted  in  full  satisfaction  of  the  amount  due,  but  that  it  was  re- 
ceived in  part  payment  only,  of  which  fact  plaintiff  had  due  no- 
tice, is  sufficient  on  demurrer.  Pottlitzer  v.  Wessony  472 

24.  Variance  Between  Allegations  of  Complaint  and  Exhibit. — Effect  of. 
— Where  there  is  a  conflict  between  the  allegations  of  a  com- 
plaint and  a  written  instrument  which  is  the  basis  thereof,  and 
filed  as  an  exhibit  therewith,  the  latter  controls. 

Arcana  Gas  Co.  v.  Moore,  482 

25.  Beply. — General  Averment. — Statute  of  Limitations. — ^To  an  answer 
setting  up  the  six  years'  statute  of  limitations,  a  reply,  in  gen- 
eral terms,  that  defendant  has  made  payments  on  the  claim 
within  six  years,  is  sufficient  without  pleading  the  particulars. 

Board  J  etc.,  v.  Cole,  485 

26.  Anstoer. —  T^lien  too  Narrow. — Demurrer. — An  answer  must  fully 
cover  the  entire  complaint,  or  so  much  thereof  as  it  purports  to 
answer,  or  it  will  be  insufficient  on  demurrer. 

Walter  A.  Wood  Mowing  and  Reaping  Machine  Co.  v.  Niehause,  502 

27.  Complaint,  Sufficiency  of . —  To  Set  Aside  Final  Settlement. — Deced- 
ent's Estate. — Fraud.— The  final  settlement  of  an  estate  may  be 
set  aside  for  mistake,  fraud  or  illegality,  as  provided  by  section 
2403,  R.  S.  1881.  And  a  complaint  comes  within  the  provisions 
of  the  above  section  which  states,  in  substance,  that  the  defend- 
ants, seeking  to  cheat  and  defraud  plaintiff  out  of  his  right  in  the 
property  left  him  by  his  father  and  mother,  both  deceased,  by 
falsely  representing  to  the  court  that  this  plaintiff  was  dead,  hi's 
whereabouts  not  being  known  since  1872,  it  now  being  1887,  by 
reason  of  which  representations  they  caused  plaintiff's  estate  to 
be  administered  upon,  etc.,  in  which  a  final  settlement  was  made., 
etc.,   all  of  which  proceedings  were  unknown  to  plaintiff,  and 
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whereas,  in  truth  and  in  fact,  the  whereabouts  of  plaintiff  was 
known  to  defendants  all  of  such  time.    Wherefore,  etc. 

Jaap  V.  Diyman,  509 

28.  Complaint,  Sufficiency  of  Facts. — No  Cause  of  Action  Against  Part 
of  Defendants. — Subcontractor. — Mechanic's  Lien. — Personal  Liabil-  . 
ity, — A  railroad  company  contracted  with  A.  to  construct  certain 
piers  and  abutments  for  a  bridge,  and  A.  in  turn  sublet  the  work 
to  B.,  and  B.  contracted  with  C.  for  labor  and  materials.  Under 
such  contract,  C.  performed  labor  and  furnished  certain  ma- 
terials, and  in  due  time  filed  his  notice  of  intention  to  hold  a 
lien  for  the  same.  C.  brought  suit  against  A.  and  B.  and  the 
railroad  company  for  the  amount  due,  praying  judgment  against 
the  several  defendants,  and  for  a  foreclosure  of  his  hen,  etc.  Un- 
der such  circumstances  has  C.  a  cause  of  action  against  A.? 

Heldy  that,  as  the  facts  do  not  disclose  any  state  of  facts  which  would 
make  A.  personally  liable  to  C,  there  being  no  privity  between 
them,  nor  any  principle  of  subrogation  whereby  C.  could  succeed 
to  the  rights  of  A.,  the  benefits  of  the  labor  performed  and  the 
materials  furnished  by  C.  having  enured,  alone,  to  B.  and  the 
railroad  company,  no  cause  of  action  existed  against  A. 

Ferguson  v.  Despo,  523 

29.  Necessary  Allegations, —  Conclusion. —  Personal  Injury. — Damages. 
— Bridge, —  County. — In  an  action  against  a  county  for  injuries 
sustained  while  crossing  a  bridge,  the  allegation  "that  the  bridge 
complained  of  was  constructed  at  a  point  where  the  defendant 
had  a  right  to,  and  it  was  its  duty  to,  construct  it,''  is  a  mere 
conclusion,  and  does  not  take  the  place  of  the  necessary  allega- 
tions of  fact  showing  that  the  county  had  authority  to  build  it. 

Board,  etc.,  v.  Blair,  Admr.,  574 

30.  Sufficient  Allegation. — Bridge. — Personal  Injury. — County. — In  such 
case,  an  allegation  *^that  the  bridge  complained  of  was  situate  and 
located  over  and  across  a  mill-race,  through  which  a  large  quantity 
of  water  flowed  rapidly,"  is  sufiicient  to  show  that  the  bridge 
spanned ^a  watercourse.  lb. 

PLEA  IN  ABATEMENT. 

See  Assessment  of  Damages. 
Assessment  of  Damages. — Instituting  Another  Suit  Pending  Writ  of  As- 
sessment.— Making  Additional  Defendants. — Railroad. — During  the 
pendancy  of  a  proceeding  under  a  writ  of  assessment  of  damages 
lor  land  appropriated  by  a  railroad  company,  and  for  conse- 
quential damages,  the  plaintiff  can  not,  over  a  plea  in  abate- 
ment, setting  forth  the  pendancy  of  the  writ  for  assessment  of 
damages,  prosecute  another  action  involving  the  same  subject- 
matter,  and  affecting  the  same  party  defendant ;  and  the  fact  that 
in  the  subsequent  action  plaintiff  makes  another  party  a  co-de- 
fendant, can  avail  nothing  as  against  the  plea  in  abatement  of 
the  common  defendant  to  both  actions,  setting  up  the  pendancy  of 
the  former  suit ;  and  the  plea  in  abatement  of  the  co-defendant 
joined  in  the  subsequent  action,  setting  up  the  same  facts,  can 
not  prevail  against  a  demurrer. 

Rehman  v.  New  Albany y  etc.,  R.  R.  Co.,  200 

POINTING    FIREARM. 

See  Chiminal  Law,  8. 

POOR  PERSON. 

Right  to  Prosecute  as. — Nonresident. ^r-The   statute  giving  to  certain 

persons  the  right  to  prosecute  or  defend  as  a  poor  person,  applies 
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to  nonresidents  as  well  as  to  residents,  and  in  the  event  such  per- 
son is  a  nonresident,  he  can  not  be  required  to  give  bond  for 
costs,  even  though  he  might  have  brought  his  action  in  his  own 
State.  Pittsburgh,  etc.,  li.  W.  Co.  y.  Jacobtt,  556 

/POSSESSION. 

See  Replevin,  2. 

PRACTICE. 

See  Appellate  Court  Pr.\ctice;  Jury  ;    Streets  and  Alleys,  1 ; 

Verdktt,  3. 

1.  Questtion,  How  Saved  for  Appellate  Court. — Appeal, — Appellate  Court 
Practice. — In  order  to  present  a  question  for  decision  to  the  Ap- 
pellate Court,  as  to  irregularities  or  abuse  of  discretion  in  the  pro- 
ceedings of  the  trial  court,  the  foundation  must  be  laid  in  an  ex- 
ception to  the  ruling  of  the  trial  court.      Judaon  v.  Uomaine,  390 

2.  Pleading,  Sustaining  Demurrer  to. — Exception.— Leave  to  Amend. — 
Where  a  demurrer  is  sustained  to  a  pleading,  and  exception  is 
taken  to  such  ruling,  and  leave  is  granted  to  amend,  the  except- 
ing party  may  stand  on  his  pleading  and  exception,  or  he  may 
abandon  his  exception,  and  amend  his  pleading. 

O'Halloran  v.  Mar.Hhall,  394 

3.  Order  for  Production  of  Books  for  Inspection. —  When  Proper. — ^The 
propriety  of  making  an  order,  by  the  court,  requiring  one  party 
to  produce  and  give  another  party  inspection  of  certain  of  its 
books,  depends  upon  the  averments  of  the  pleadings  and  issues 
joined.  Wabash  Valley  Protective  Union  v.  James,  449 

PRESUMPTION. 
See  Assessment  of  Damages;  Assignment  op  Errors,  7;  Failure  of 
Proof,  2 ;    Instructions  to  Jury,  5 ;    Insurance,  2 ;   Justice  of 
THE  Peace,  1 ;  Municipal  Corporation,  5 ;  Railroad,  4,  5;  Rec- 
ord, 2;  Special  Finding,  2. 

PRINCIPAL  AND  AGENT. 
See  Insurance,  3,  4. 

1.  Agent  Acting  in  Disregard  of  His  PrincipaVs  InstrucHon. — Liabih 
tty  of  Agent. — Da^nages. — Measure  of. — Where  A.  left  money  in 
the  hands  of  B.,  as  his  agent,  with  instructions  to  loan  the  same  to 
C,  when  C.  and  his  w^ife  should  execute-  a  mortgage  upon  a 
certain  eighty  acres  of  land  unincumbered,  and  B.,  in  disregard 
of  such  instructions,  loaned  the  money  to  C.  with  a  preexisting 
mortgage  on  the  land,  he  is  liable  to  A.  therefor,  if  loss  resulted 
therefrom,  in  a  sum  not  exceeding  the  amount  of  the  preexist- 
ing mortgage.  Welsh,  Exec,  v.  Brown,  421 

2.  Evidence.— mien  a  Witness  May  Testify  to  a  Conversation  with  De- 
cedent.— De.cMenVs  Estate. — In  an  action  by  a  decedent's  repre- 
sentative, against  decedent's  agent,  for  damages  resulting  from 
a  disregard,  ])y  the  agent,  of  instructions  concerning  the  loan- 
ing of  money,  the  party  with  whom  the  agent  contracted  is  com- 
petent to  testify  to  a  conversation  which  he  had  with  the  deced- 
ent before  the  agent  turned  over  the  money  left  with  him  by  the 
decedent  to  loan  and  accepted  a  mortgage.  Wherein  the  decedent 
directed  witness  to  tell  said  agent  to  turn  over  the  money  and 
accept  a  second  mortgage.  '    lb. 

8.  Contract. — Ratification,  How  Pleaded. — Estoppel. — Law  and  Fact, — 
Ratification,  as  the  term  is  applied  to  principal  and  aeent,  is  a 
fact,  and  not  a  legal  conclusion,  and,  as  such,  may  be  pleaded  in 
general  terms;  but  when  used  in  a  sense  akin  to  estoppel,  it  is 
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not  propel'  to  plead  it  in  general  terms,  but  the  acts  constituting 
the  ratification  must  be  specially  pleaded. 

Minnich  v.  Darling,  539 

4.  Contract,— Ratification,  Definition  of.— The  contract  ratified  must 
be  one  that  the  parties  might  have  lawfully  made  in  the  first  in- 
stance, and  the  person  who  acts  as  agent  must  purport  to  be  the 
agent  of  the  principal,  and  the  contract  must  be  made  upon  the 
faith  and  credit  of  the  principal,  ratification  being  an  adoption 
of  that  which  was  done  for  and  in  the  name  of  another.  lb. 

5.  Rendering  Services  at  Request  of  Another  .—Recovery . — Broker. — 
License. — Where  a  person  not  engaged  in  a  regular  business  of 
stock  and  exchange  broker  renders  services  at  the  instance  and 
request  of  another,  in  the  sale  of  bank  stock,  the  former  is  en- 
titled to  recover  of  the  latter  the  reasonable  value  of  the  serv- 
ices rendered,  such  services  not  being  in  violation  of  section 
6269,  et  seq.,  R.  8.  1881.  Johnson  v.  Williams,  677 

PRINCIPAL  AND  SURETY. 

See  Decedents'  Estates,  4. 

PRIVILEGED  COMMUNICATION. 

See  Pleading,  21. 

PROBABLE  CAUSE. 

See  Majligious  Prosecution. 

PROMISSORY   NOTE. 

See  Admissions  ;   Evidence,  22,  23,  26,  27 ;   Pleading,  9,  10, 12 ; 

Vendor  and  Vendee. 

1.  Consideration,  Sufficiency  of, — Burden  of  Proof. — In  an  action  on 
a  promissory  note,  in  which  illegality  of  consideration  is  pleaded 
as  a  defense,  the  note  imports  sufficient  consideration,  and  the 
burden  is  on  fJie  defendant  to  show  that  the  consideration  was 
illegal.  •     Fishery.  Fisher,  Admr.,  665 

2.  Purchaser  Fraudulently  Refraining  from  Inquiry .— Ghod  Faith. — 
Notice. — Where  the  purchaser  of  a  note  fraudulently  refrained 
from  inquiry  lest  he  should  thereby  discover  the  transaction  out 
of  which  it  originated,  he  can  not  assume  the  attitude  of  a  holder 
in  good  faith  without  notice.        State  NatH  Bank  v.  Bennett,  679 

QUESTION  OF  FACT. 

See  Law  and  Fact. 

QUESTION  OF  LAW. 

See  Law  and  Fact. 

RAILROAD. 

See  Common  Carrier  ;    Contributory  Negligence  ;   Evidence,  6,  7 ; 

Judgment,  3;  Pleading,  5,  11 ;  Plea  in  Abatement;  Master  and 

Servant  ;  Mechanic's  Lien,  3,  4. 

1.  Fire  Escaping  from  Right  of  Way. — Insurance  Indemnity  no  Defense. 
— Where,  by  the  actionable  negligence  of  a  railroad  company, 
fire  escapes  from  its  right  of  way  to  adjoining  property,  which  is 
thereby  consumed,  the  owner  of  such  property  can  recover  his 
entire  loss  from  such  company,  without  regard  to  the  amount  of 
insurance  that  may  have  oeen  paid  to  him  thereon. 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Qriffln,  47 

2.  Contributory  Negligence. — Special  Verdict. —  When  Plaintiff  is  Free 

Vol.  8—47 
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from  Negligence, — Bailroad  Crossing, — Personal  Injury. — A.  and  B., 
as  shown  by  special  verdict,  approached  a  railroad  crossing  with 
a  wagon  and  team  of  horses,  under  the  following  circumstances 
and  manner:  A.  driving  and  B.  sitting  in  seat  with  A.  On  both 
sides  of  the  street  forming  the  crossing  were  buildings,  which 
obstructed  the  view  of  persons  approaching  the  railroad  and  ma- 
terially interfered  with  their  hearing  approaching  trains;  also, 
box  cars  projecting  into  the  street  from  each  side,  on  a  switch 
eight  feet  from  main  track,  between  main  track  and  A.  and  B., 
obstructed  the  view  of  approaching  trains.  A.  and  B.,  who  had 
made  the  crossing  but  a  short  time  before,  from  the  east,  were 
returning.  When  about  fifty  feet  from  the  tracks,  they  stopped 
their  team  and  looked  and  listened  for  approaching  trains,  and 
could  see  and  hear  none.  Then  they  started  to  make  the  cross- 
ing, driving  in  a  walk,  one  listening  and  looking  south  for  ap- 
proaching trains  and  the  other  listening  and  looking  north  for  the 
same.  In  such  manner  they  approached  the  crossing,  neither 
seeing  nor  hearing  any,  nor  any  signal  of  an  approaching  train, 
and  could  not  have  seen  or  heard  the  approach  of  the  train,  the 
company  failing  to  give  the  statutory  signals.  While  the  hoiises 
were  upon  the  main  track,  a  train  coming  from  the  south  and  run- 
ning at  the  rate  of  thirty  miles  an  hour,  ran  against  and  upon 
the  team  and  the  wagon,  injuring  B.,  etc. 
Held,  that  the  facts  found  by  the  special  verdict  are  sufScient  to  war- 
rant the  court  in  inferring  that  B.  exercised  care  commensurate 
with  the  danger  encountered,  and  was  not  guilty  of  contributory 
negligence.  Cincinnati,  etc,,  B.  W,  Co.  v.  Grames,  112 

3.  Bailroad  Crossing. — Care  Bequired  of  Traveler  in  Crossing.— li  is 
incumbent  upon  a  traveler  on  a  highway,  riding  in  a  wagon  and 
about  to  cross  a  railroad  track,  who  can  not  see  or  hear  an  ap- 

Eroaching  train  on  account  of  obstructions  which  are  known  to 
im,  to  use  greater  precaution  to  protect  himself  from  injury 
than  where  tlie  view  is  unobstructed,  and  the  opportunity  for 
using  the  senses  of  sight  and  hearing  is  unimpaired.  Care  com- 
mensurate with  the  known  danger  is  required.  lb. 

4.  Presumptions, — Lawful  Conduct. — Statutory  Signals. — Bailroad  Em- 
ployes,— Traveler. — While  a  traveler  on  a  highway  may  presume 
that  the  employes  of  a  railroad  company  will  obey  the  law  and 
give  the  required  warning,  so,  also,  those  in  charge  of  the  train 
may  assume  that  the  traveler  will  take  every  precaution  commen- 
surate with  the  danger  which  he  is  about  to  encounter.  lb. 

6.  Presumption  of  Contributory  Negligence. —  Becovery, — Where  a 
traveler  is  injured  at  a  railroad  crossing,  the  law  raises  the  pre- 
sumption that  the  fault  was  his  own,  and  he  must  rebut  this  pre- 
sumption before  he  can  recover.  lb, 

6.  Passenger.— Demanding  Extra  Fare  for  Part  of  Passage  Covered 
by  Surrendered  Ticket. — Bights  of  Passenger, — Expulsion. — Where 
A.  purchased  a  railroad  ticket  entitling  him  to  passage  from  X.  to 
Z.,  and  boarded  a  train  carrying  passengers  between  such  points, 
and  surrendered  his  ticket  to  the  conductor,  which  was  accepted, 
and  upon  the  arrival  of  the  train  at  Y.,  an  intermediate  station 
between  X.  and  Z.,  the  conductor  demanded  fare  of  A.  from  Y.  to 
Z.,  claiming  that  A.'s  ticket  entitled  him  to  passage  only  from  X. 
to  Y.,  it  was  not  the  duty  of  A.  to  pay  the  extra  fare  demanded 
of  him  and  afterwards  settle  the  question  in  dispute,  with  the 
company  or  its  agents,  nor  will  his  failure  so  to  do  be  considered 
in  mitigation  of  damages.  The  passenger  was  as  much  entitled  to 
stand  on  his  rights  (having  paid  his  fare)  as  the  company  wa?* 
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to  stand  on  theirs  (believing  the  fare  not  to  have  been  paid), 
and  whether  he  should  pay  the  extra  fare  and  stay  on  the  train,  or 
refuse  pay  and  suffer  expulsion,  was  a  matter  solely  in  the  discre- 
tion of  A.  Lake  Erie,  etc.,  i?.  B.  Co.  v.  Arnold,  297 

7.  Duty  to  Keep  Premises  Safe  for  All  Persons  Transacting  Business 
With  It. — Delivering  and  Beceiving  Freight.— A  railroad  company, 
which  is  a  common  carrier  of  goods,  and  by  its  conduct  invites 
or  induces  the  public  to  use  its  premises,  sucn  as  depots  and  other 
places  set  apart  for  receiving  and  discharging  freight,  is  under 
special  obligation  to  keep  such  premises  safe  for  such  use  for 
all  persons  coming  upon  the  premises  to  transact  business  with 
such  company,  and  among  those  who  are  entitled  to  this  protec- 
tion are  such  persons  as  come  there  for  the  purpose  of  deliv- 
ering or  receiving  freight.     Toledo,  etc.,  B.  B.  Co.  v.  Hauck,  367 

8.  Freight,  Delivering  and  Beceiving. — Safe  Premises,  Duty  of  Company 
as  to. — Notice. — Where  a  box  car  had  been  left  on  a  side  track,  to 
be  loaded  with  freight,  and  the  consignee  of  the  car  was  storing 
her  goods  therein  at  the  precise  point  where  she  was  directed  to 
use  it  for  that  purpose,  there  was  an  implied  agreement  that  the 
company  would  protect  her  from  all  approaching  trains,  and  that 
she  should  not  be  molested  or  endangered  in  her  person  or  prop- 
erty by  any  act  of  the  company  or  its  servants ;  and,  in  such  case, 
the  mere  fact  that  a  freight  train  had  arrived  and  passed  the  box 
car,  on  the  main  track,  was  no  notice  to  her  that  such  train 
would  enter  the  side  track  and  endanger  her  safety  by  being 
pushed  violently  against  the  car  in  which  she  was  lawfully  en- 
gaged in  her  work  of  putting  away  her  goods ;  nor  was  it  her 
duty,  under  such  circumstances,  to  leave  the  car  and  watch  the 
movements  of  the  freight  train.  lb. 

9.  Duty  to  Fence  and  Maintain  Cattle- Ghiards. — Killing  of  Animal. — 
Denial  of  Obligation  to  Fence,  etc. — Burden  of  Proof. — Evidence. 
— A  railroad  company  is  not  required  to  fence  its  track  or  put  in 
a  cattle-guard  at  a  point  where  a  fence  or  cattle-guard  would  ma- 
terially interfere  with  the  operation  of  the  road  m  the  discharge 
of  its  duty  to  the  public,  or  would  endanger  the  safety  of  its  em- 
ployes in  operating  it.  But  the  burden  of  showing  that  a  rail- 
road ought  not  to  be  fenced,  or  a  cattle-euard  put  in  at  a  given 
place,  is  upon  the  railroad  company ;  and  where  there  is  nothing 
in  the  evidence  to  indicate  that  the  operation  of  -the  railroad, 
with  reference  to  its  duty  to  the  public,  would  be  interfered  with, 
a  judgment  for  damages  for  the  killing  of  an  animal  which  en- 
tered upon  the  track  at  a  point  where  it  was  not  fenced  and  a 
cattle-guard  not  maintained,  will  not  be  disturbed  on  appeal. 

Toledo,  etc.,  B.  B.  Co.  v.  Fly,  602 

RATIFICATION. 

See  Principal  and  Agent,  3,  4. 

REAL  ESTATE. 

See  EviDKNCB,  6;  Estoppel,  1,  2,  3. 

1.    Contract   of   Sale. —  Construction  of. —  Title. —  Abstract. — Earnest 

Money. — Forfeiture. -AYhere  a  contract  for  the  sale  of  real  estate 

Erovides,  among  other  things,  that  "said  conveyance  is  to  be  made 
y  warranty  deed,  with  all  liens  and  taxes  discharged,  but  sub- 
ject to  all  existing  leases,"  and  that  "a  full  abstract  is  to  be 
furnished  by  us,  and  said  abstract  and  deed  to  be  subject  to  reas- 
onable examination  and  approval  ])y,"  ♦  ♦  ♦  ^j^g  vendee, 
acknowledging  the  payment  of  $500,  as  earnest  money,  which 
the  vendee  sliould  forfeit,  if  he  failed  to  carry  out  the  terms  of  the 
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agreement,  provided  the  title  proved  good ;  under  such  contract 
the  vendee  was  not  bound  to  consummate  the  purchase  on  fail- 
ure of  the  vendor  to  furnish  an  abstract  showing  title  in  him, 
and  hence  the  earnest  money  was  not  forfeited  on  failure  of  the 
vendee  to  carry  out  the  terms  of  the  contract. 

ConstanUne  v.  East,  291 

2.   Eviderice. — Proof  of  Title  by  Adverse  Possession. — Erroneous, — ^In 

such  case,  in  an  action  to  recover  the  earnest  money,  it  was  error 

to  admit  proof  of  title  by  adverse  possession.  Ih, 

REAL  PARTIES  IN  INTEREST. 

See  Failure  op  Phoop,  2. 

RECEIVER. 

See  Partnebship. 

RECORD. 

See  Appellate  Court  Practice,  6 ;  Evidence,  2,  4, 11. 

1.  Affidavits  in  Support  of  Motion  for  New  2V»aZ. — How  Made  Part 
of  Record, — BUI  of  Exceptions, — Order  of  Court, — Affidavits  in  sup- 
port of  a  motion  for  a  new  trial  can  only  be  made  a  part  of  the 
record  by  bill  of  exceptions  or  order  of  the  court ;  simply  attach- 
ing the  affidavits  to  the  motion,  and  marking  them  as  exhibits, 
is  not  sufficient.  Lake  Erie,  etc,,  £.  B,  Co,  v.  Arnold,  297 

2.  Plat,  When  May  be  Inserted  After  Bill  is  Signed  by  Judge.— Cer- 
tiorari.— Presumption. — Appellate  Court  Practice, — It  is  not  neces- 
sary to  incorporate  a  plat  into  a  bill  of  exceptions  before  the  judge 
has  signed  the  same,  but  it  is  sufficient  to  refer  to  such  eviaence 
(the  plat)  by  the  words  "here  insert,"  and  afterwards  insert  the 
plat  in  its  proper  place  in  the  record,  and  such  action  will  not 
be  ground  for  certiorari.  In  the  absence  of  any  showing  or  state- 
ment to  the  contrary,  the  court  will  presume  that  the  transcript 
of  the  record,  on  appeal,  duly  authenticated  by  the  certificate  of 
the  clerk,  is  correct.  Toledo,  etc.,  B,  B,  Co.  v.  Cupp,  388 

RECOVERY. 
See  Contract,  3,  4 ;  Failure  op  Proop,  1 ;   Harmless  Error,  1 ;  In- 
structions TO  Jury,  3,  8;   Landlord  and  Tenant,  1,  2;  Munici- 
pal Corporation,  6 ;  Principal  and  Agent,  5 ;  Special  Verdict, 
2,  3,  4;  Verdict,  3.  ' 

1.  When  Contrary  to  Law. —  Theory,— K  party  must  recover  secund^nm 
allegata  et  probata,  or  not  at  all.  If  the  evidence  fails  to  establish 
the  material  allegations  of  the  complaint,  a  recovery  by  the  plain- 
tiff would  be  contrary  to  law.  The  plaintiff  must  recover,  if  at 
all,  upon  the  theory  of  the  complaint. 

Louisville,  etc.,  B.  W.  Co.  v.  Benicker,  404 

2.  Entitled  to  Some  Belief,  but  not  All  Demanded, — Jurisdiction. — 
Where  a  party  is  entitled,  under  the  averments  of  his  complaint, 
to  some  relief,  but  not  to  all  demanded,  that  fact  does  not  debar 
him  from  recovering  what  he  is  entitled  to.         Levi  v.  Hare,  571 

RELEASE. 
See  Pleading,  20. 

RELIEF. 
See  Recovery,  2. 

RENT. 
See  Evidence,  5 
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REPLEVIN. 

See  Garnishment. 

1.  Answer  of  Property  in  Third  Person, — Sustaining  Demurrer  to. — 
Harmless  Error, — General  Denial, — In  an  action  of  replevin,  it  is 
not  available  error  to  sustain  a  demurrer  to',  a  paragraph  of  an- 
swer which  only  amounts  to  an  answer  of  property  in  a  third 
person,  such  fact  being  provable  under  the  general  denial. 

Fruits  V.  Elmore,  278 

2,  Possession  Must  he  Shown, — Replevin  can  not  be  maintained  un- 
less the  evidence  shows  the  actual  or  constructive  possession  of 
the  property  in  the  defendant  at  the  time  when  the  suit  was  in- 
stituted, lb. 

2.  Evidence, — Judgment, — Execution, — Constable, — In  such  case,  the 
suit  being  against  a  constable,  among  others,  who  had  levied  an 
execution  on  the  property  in  question,  the  judpnent  and  writ 
of  execution  are  admissible  in  evidence  as  tending  to  show  the 
right  of  possession.  lb. 

REPLY. 
See  Pleading,  23,  26. 

REPRESENTATION. 
See  Estoppel,  2. 

REPUGNANCY. 
See  Plbadinq,  1. 

RETURN. 
See  Execution,  2. 

REVERSAL  OF  JUDGMENT. 
See  Appellate  Court  Practice,  2. 

SALE. 
See  Real  Estate,  1 ;  Vendor  and  Vendee. 

Executory  Contract, — Order  for  Goods, — What  Amounts  to  Acceptance 
of  Goods. —  Vendor  and  Vendee. — ^The  following  order  was  made 
of  Hoadley  &  Co.,  New  Orleans,  May  13,  1891 :  "Ship  Pottlitzer 
Bros.,  Fort  Wayne,  and  Pottlitzer  Bros.,  Lafayette,  car  each  of 
straight  run  bananas  out  of  steamer  'Hewes,*  at  $1.50  per  bunch," 
and  May  14,  Hoadley  &  Co.  shipped  a  car  of  bananas  to  Pott- 
litzer Bros.,  at  Lafayette,  which  arrived  May  17,  and  vendees,  on 
inspecting  the  bananas,  wired  vendors,  May  18  and  19,  that  they 
would  not  accept  the  bananas  as  "straight  run,"  to  which  the 
vendors  replied  at  once,  by  telegram  and  by  letter,  that  the 
bananas  were  "straight  run,  '  and  that  they  must  accept  them  as 
such,  after  which  vendees  took  the  bananas  into  their  possession 
and  sold  them. 

Heldy  that  the  conduct  of  the  vendees  constituted  an  acceptance  of  the 
bananas  as  per  order.  Pottlitzer  v.  Wesson,  472 

SCH00LH0U8E. 
See  Contract,  4. 

SCHOOL  TEACHER. 
See  Contract,  1. 

SET-OFF. 
See  Marriage  Contract. 
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SEWER. 

See  Municipal  Corporation,  2. 

SHERIFF. 

See  Execution,  2. 

SHORTHAND  REPORTER. 

See  Stenographer. 

SIDEWALK. 

See  Municipal  Corporation,  1,  4, 6,  6. 

SPECIAL  FINDING. 
See  Law  and  Fact;  Municipal  Corporation,  8. 

1,  When  Sufficient.— A  speeial  finding  will  be  sufficient  which  con- 
tains the  ultimate  facts  necessary  to  support  the  concloflions  of 
law,  disregarding  evidentiary  facts  and  conclusions  of  law  stated 
therein.  Baldwin  v.  Threlkeld,  312 

2.  When  Delivery  Need  Xot  Be  Shown. — Presumption. — It  is  not  nec- 
essary that  a  special  finding,  in  an  action  for  balance  of  purchase 
price  of  a  personal  chattel,  should  show  a  delivery.  The  sale  be- 
ing complete,  it  will  be  presumed  that  the  vendee  obtained  posses- 
sion, lb, 

SPECIAL  VERDICT. 

See  Appellate  Court  Practice,  2 ;   Interrogatories  to  Jury  ; 

Municipal  Corporation,  3 ;  Railroad,  2. 

1.  Province  of  Jury^  of  Court. — Conclusion  of  Law. — Where  a  special 
verdict  is  requested,  it  is  the  province  of  the  jury  to  find  only  the 
ultimate  facts  established  by  the  evidence,  leaving  the  conclu- 
sions of  law  thereon  to  be  stated  by  the  court. 

Cincinnati y  etc.,  R.  W.  Co.  v.  Qrames,  112 

2.  Failure  to  Find  Essential  Fact. — Not  Aided  by  Intetidment. — Be- 
cover y  .—Where  a  special  verdict  fails  to  find  any  fact  essential  to 
support  the  complaint,  the  plaintiff  must  fail.  The  special  ver- 
dict can  not  be  aided  by  intendment.         Shipps  v.  MkinsQUy  505 

3.  Recovery. — Omission  of  Essential  Fact. — Money  Paid  Out  and  Ex- 
pended.— In  an  action  for  money  paid  out  and  expended,  on  fail- 
ure of  the  vendee  to  accept  a  phaeton  ordered  of  plaintiff,  the 
plaintiff  can  not  recover,  where  the  special  verdict  returned  con- 
tains no  finding  as  to  the  amount  expended.  lb. 

4.  Recovery. —  Omission  of  Essential  Fact.  — Damages, —  Vendor  and 
Vendee. — In  such  case,  where  the  plaintiff  retains  the  property 
and  sues  for  damages  (the  difference  between  the  contract  and  the 
market  value  at  date  fixed  for  delivery),  the  plaintiff  can  not  re- 
cover, where  the  special  verdict  contains  no  finding  as  to  such 
damages.  lb. 

5.  Overruling  Motion  to  Strike  Out  Evidentiary  Facts  and  Legal  Con- 
clusions.— Harmless  Error. — Ditty  of  Court  to  Disregard. — If  a  spe- 
cial verdict  contain  evidentiary  facts  or  conclusions  of  law,  the 
court,  in  passing  upon  the  verdict  and  in  rendering  judgment 
thereon,  must  disregard  tlie  evidentiary  facts  and  legal  conclu- 
sions ;  hence,  the  overruling  of  a  motion  to  strike  out  improper 
findings  in  a  special  verdict  is  not  such  error  as  will  warrant  a 
reversal  of  the  judgment.  Buscher  v.  City  of  LafayettCy  590 

6.  Failure  to  Find  a  Fact  in  Issue. — Burden  of  Proof. — Where  a  spe- 
cial verdict  is  silent  as  to  any  fact  in  issue,  such  fact  must  be  held 
as  found  against  the  partv  who  was  bound  to  prove  it. 

Suit  V.  Warren  School  2J).,  655 
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STATUTE  CONSTRUED. 

See  Criminal  Law,  8;  Decedents'  Estates,  7;  Telegbaph  CoMPAirr, 

7,  8,  9,  10. 

STATUTE  OF  LIMITATIONS. 
See  Pleading,  25. 

STATUTORY  CONSTRUCTION. 
Criminal  and  Penal  Statutes, — Double  Punishment. — Where  one  statute 
declares  a  given  act  to  constitute  a  criminal  offense,  and  pre- 
scribes a  punishment  therefor,  a  second  enactment  in  the  nature 
of  a  ^enai  statute,  should  not  be  so  construed  as  to  bring  the  act 
constituting  the  crime  within  the  purview,  thereof ,  unless  by  ex- 
press terms  it  is  so  provided. 

Western  Union  Tel.  Co,  v.  Bierhaus,  563 

STENOGRAPHER. 
Duties  of. — Transcript. —  Time  for. — It  is  not  the  duty  of  an  official  re- 
porter to  know  that  time,  or  what  time,  has  been  granted  in 
which  to  file  a  bill  of  exceptions.  It  is  simply  her  duty  to  furnish 
the  transcript  within  the  time  given  her  by  the  party  ordering 
the  same,  if  such  time  is  reasonable  and  sufficient. 

Arcana  Gkts  Co,  v.  Moore,  482 

STREETS  AND  ALLEYS. 
See  Estoppel,  1 ;  Municipal  Corporation,  5. 

1.  Improvement  Proceedings. — Appeal  from. — Effect  of  Appeal  Judg- 
ment.— Practice. —  Municipal  Corporation. — Where  an  appeal  is 
taken  from  proceedings  to  improve  a  street,  the  city  is  not  com- 
pelled to  stop  the  work  while  the  appeal  is  pending ;  and,  in 
such  case,  if,  on  ai)peal,  the  city  prevails,  the  work  may  be  fin- 
ished under  the  original  proceedings,  but  if  the  property-owner 
is  successful,  and  the  court  decides  that  there  is  some  irregular- 
ity in  the  proceedings,  the  citjr  may  correct  the  same  or  begin 
anew,  according  to  the  determination  of  the  court  on  appeal.  If, 
however,  the  court,  on  appeal,  adjudges  the  entire  proceedings 
void,  and  no  appeal  is  taken  from  such  judgment,  and  the  city 
does  not  proceed  anew  under  the  statute,  it  amounts  to  an 
abandonment  of  the  appropriation  of  the  land,  and  the  title  to 
the  property  reverts  to  the  owner.  Morris  v.  Watson,  1 

2.  Improvement  Lien. — Complaint,  Sufficiency  of.— Statute  Repealed. — 
Act  of  1869. — Act  of  1889. — Where  the  theory  of  a  complaint 
for  the  foreclosure  of  a  lien  alleged  to  have  accrued  by  reason  of 
certain  street  improvements,  was  that  the  contract  was  made  and 
work  performed  under  the  act  of  1869,  relating  thereto,  the  com- 
plaint was  insufficient  on  demurrer,  the  contract  having  been  made 
and  work  performed  under  the  act  of  1889,  relating  to  the  same 
subject  and  repealing  the  former  act.  Coons  v.  Cluggish,  232 

SUBCONTRACTOR. 
See  Pleading,  28. 

SUBSCRIPTION. 

See  Contract,  4. 

TELEGRAPH  COMPANY. 
1 .  Message . — Legal  Transaction. — Negligence  in  Transmission  and  Deliv- 
ery,— Special  Damages. — If  a  telegraphic  message  show  that  it  re- 
lates to  a  commercial  or  legal  transaction  of  value,  it  is  sufficient  to 
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apprise  the  company  of  its  character,  and,  for  failure  to  use  due 
dihgence,  it  must  respond  in  all  special,  proximate  damages. 

Bierhaua  v.  Western  Union  Tel,  Co.,  246 

2.  Message, — Legal  Transaction. — Damages. — Where  a  telegram  has 
been  negligently  and  unnecessarily  delayed,  either  in  transmis- 
sion or  delivery,  and  thereby  the  collection  of  a  debt  has  been 
defeated  or  rendered  improbable,  a  substantial  injury  has  been 
sustained  for  which  special  damages  may  be  recovered.  lb. 

3.  Knowledge  by  Company  of  its  Inability  to  Promptly  Send  Message. 
— Duty  of. — Liability. — Where  a  telegraph  company  receives  a 
message  for  transmission,  knowing  at  the  time  of  its  inability 
to  transmit  the  message  promptly,  and  does  not  so  inform  the 
sender,  the  company  will  be  held  responsible  for  any  damages 
flowing  from  a  delay  in  the  transmission  of  the  message.  lb. 

4.  Telegram. — Free  Delivery. — Limitation  to  Certain  Hours. — Knowl- 
edge of  by  Sender. — Liability  for  Delay. — Where  a  telegram  is  re- 
ceived for  transmission  and  delivery,  and  the  sender  is  informed 
of  a  rule  at  the  office  of  destination  that  free  delivery  of  telegrams 
will  not  be  made  beyond  a  certain  hour  in  the  day,  until  the 
succeeding  day,  the  company  will  not  be  responsible  for  any 
damages  resulting  from  a  delay  in  delivery,  in  compliance  with 
such  rule  and  custom.  Tb. 

6.  Telegram. — Liability  of  Company  for  Mental  Suffering  Caused  by 
Its  Negligence. — A  recovery  may  be  had  for  the  mental  an^sh 
and  suffering  caused  by  negligence  in  transmission  and  dehvery 
of  a  telegram,  although  no  other  pecuniary  loss  other  than  th*e 
cost  of  the  message  be  shown. 

Western  Union  Tel.  Co.  v.  Cline,  364 

6.  Oist  of  Action. — Secondary  Evidence. — Telegram. — Duty  of  Jury. — 
In  an  action  against  a  telegraph  company  for  failure  to  transmit 
and  deliver  a  telegram  with  due  diligence,  the  negligence  in  trans- 
mission and  delivery,  and  not  the  message,  is  the  foundation  of 
the  action ;  and  when  some  evidence  of  the  terms  of  the  original 
message  is  given  without  objection,  the  original  not  being  in 
evidence,  it  is  the  duty  of  the  jury  to  weigh  the  evidence,  such  as  it 
was,  and  the  court  can  not  remove  this  duty  by  instructing  them 
to  return  a  verdict  for  the  defendant.  lb. 

7.  Action  for  the  flOO  Penalty  .—  When  Will  Not  Lie,— Disclosure. — 
Statute  Construed. — An  action  to  recover  the  $100  penalty  imposed 
by  the  act  of  April  8,  1885  (section  6511,  R.  S.  1894),  alleging  an 
unlawful  disclosure  of  a  telegram,  will  not  lie,  the  act  of  disclosure 
not  being,  by  express  terms  nor  by  fair  implication,  within  the 
meaning  of  tne  act  providing  for  such  penalty.  And  the  statute 
being  a  penal  one,  must  be  strictly  construed. 

Western  Union  Tel.  Co.  v.  Bierhaus,  563 

8.  Statute  Construed. — Act  of  April  8, 1885. — The  act  above  referred 
to  does  not  award  liquidated  damages  for  failing  to  perform  a 
duty,  but  gives  a  penalty  to  a  private  individual,  and  was  intended 
as  a  punishment  for  such  wrongful  acts  only  as  were  not  covered 
by  the  criminal  statutes.  lb. 

9.  Statute  Construed. —  Transmission  and  Delivery. — Disclosure. — Good 
Faith. — The  transmission  of  a  telegram  in  good  faith  and  with  im- 
partiality, as  provided  by  statute,  act  1885,  means  the  forwarding 
of  the  message  and  delivery  thereof,  accurately  and  without  favor 
or  preference,  and  does  not  include  a  non-disclosure  of  the  tele- 
gram, lb. 

10.    Statute  Construed, — Messages, — Discrimination. — ^The  statute,  sec- 
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tion  5511,  R.  S.  1894,  makes  no  discrimination  between  private 

dispatches  and  those  of  any  other  character,  except  messages 

of  public  and  general  interest,  and  those  to  and  from  officers  of 

justice.  lb. 

TENDER. 

See  Common  Carrier,  4;  Insurance,  2. 

Purpose  of. — When  a  tender  has  been  made  for  one  purpose,  it  can  not 

be  diverted  to  another.  Shively  v.  Knoblocky  433 

THEORY. 
See  Municipal  Corporation,  1;  Pleading,  12,  14;  Recovery,  1. 

TITLE. 

See  Real  Estate,  1. 

TORT. 

See  Landlord  and  Tenant,  3;  Pleading,  18;  Vebdictt,  1. 

TOWNSHIP  TRUSTEE. 
See  Contract,  1,  4. 

TRANSCRIPT. 

See  Stenographer. 

TRIAL. 

See  Appeal,  2. 

TRUST  AND  TRUSTEE. 

See  Husband  and  Wipe,  4 ;  Life  Insurance,  4 ;  Partnership. 

Potcer  of  Court  to  Bemove  Trustee. — A  court  of  chancery  has  power, 

even  independent  of  any  statutory  provision,  or  of  directions 

contained  in  the  instrument,  to  remove  a  trustee  for  good  cause. 

Mazelin  v.  Bonyer,  27 

VARIANCE. 
See  Criminal  Law,  5 ;  Failure  op  Proof,  2 ;  Mechanic's  Lien,  2 ; 
Pleading,  24. 
Immaterial, — Pleading  and  Proof. — Where  an  allegation  in  the  com- 
plaint was  that  plaintiff  was  injured  while  '^attempting  to  drive 
them  [his  horses]  and  pass''  the  object,  and  the  proof  was  that 
plaintiff  was  injured  while  attempting  to  "lead"  his  horses  past 
the  object  after  failing  to  drive  them  by,  there  was  at  most  an  im- 
material variance  which  would  be  deemed  cured  by  sections  391 
and  392,  R.  S.  1881.  Hindrmn  v.  Timme,  416 

VENDOR  AND  VENDEE. 
See  "Estoppel,  2;  Sale  ;  Special  Verdict,  4 ;  Vendor's  Lien. 
Sale. — Assignment  of  Forged  and  Worthless  Note. — Action  for  Value  of 
Articles  Sold. — PersonaWj. —Where  a  vendor  sold  a  horse  of  the 
value  of  $500,  and  accepted  therefor  the  vendee's  note  for  |oO  and 
the  assignment  of  another  note  which  proved  to  be  forged  and 
worthless,  the  vendor  had  a  right  to  disregard  th^  assignment 
and  sue  for  the  value  of  the  horse.  Baldwin  v.  Threlkeld,  312 

VENDOR'S  LIEN. 
Senes  of  Installments. — Good  Only  as  to  the  Whole. — Former  Adjudica- 
tion.— ^The  right  to  have  a  vendor's  lien  declared  applies  not  to 
any  single  installment  of  a  series  of  payments  to  be  made,  but  to 
the  entire  amount  of  the  installments,  and  if  there  was  no  such 
lien  for  the  first  installment  due,  neither  is  there  one  for  any  suT>- 
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st'^iuent  installment  which  might  become  due ;  and  an  adjudica- 
tion as  to  the  first  installment  may  be  answered  as  to  an  action 
on  any  subsequent  installment  demanding  such  lien. 

Lacey  v.  Eller,  286 

VENIRE  DE  NOVO. 

See  Judgment,  1. 

VENUE. 

See  Criminal  Law,  4. 

VERDICT 

See  Interboqatories  to  Jury,  2;  Special  Verdict. 

1 .  Action  in  Tort. —  When  Verdict  must  be  General. —  When  Damages  can 
not  be  Apportioned. — Joint  or  Several  Tort-Feasors. — Chravel  Boad. 
— In  an  action  against  a  gravel  road  company  and  several  other  de- 
fendants, for  personal  injuries  sustained  by  reason  of  plaintiff's 
iiorse  becoming  frightened  on  the  road  and  precipitating  plain- 
tiff and  his  horse  into  an  open  ditch  close  to  the  beaten  track  of 
the  highway,  charging  defendants  with  having  negligently  left 
said  ditch  open  and  unguarded  for  an  unreasonable  length  of 
time,  and  where  the  duties  of  the  defendants  as  to  the  care  to 
be  exercised  in  relation  to  the  ditch  are  several  and  not  joints  but 
such  neglect  results  in  but  a  single  injury,  the  verdict  of  the  jury 
must  be  general  against  all  of  the  defendants  found  guilty,  an^ 
the  verdict  can  not  apportion  the  damages  among  the  defendants 
found  guilty.  Westjield  Gas  and  Milling  Co.  v.  Abemathy,  73 

2.  When  Amounts  to  Acquittal  of  Part  of  Defendants. — In  such  case, 
where  the  verdict  of  the  jury  is  against  but  two  of  the  defendants, 
it  is  equivalent  to  a  finding  in  favor  of  the  other  defendants.    lb, 

3.  Instructing  Jury  to  Find  for  Defendant. —  When  Error, — Recovery. — 
Sufficiency  of  Evidence. — Practice. — When  there  is  any  evidence, 
although  conflicting,  tending  to  support  and  make  out  the  plain- 
tiff's case,  and  suflicient  to  sustain  a  verdict,  the  court  should  not 
instruct  the  jury  to  return  a  verdict  for  the  defendant,  but  the 
question  of  recovery  should  be  left  to  the  jury. 

Leiter  v.  Jacksouy  9S 

4.  Sustained  by  the  Evidence. — ^That  the  evidence  is  sufScient  to  sus- 
tain the  verdict,  see  opinion.  City  of  Lafayette  v.  Ashbyy  214 

5.  Sufficiency  of  Evidence  to  Sustain. — ^That  the  evidence  is  suffi- 
cient to  sustain  the  verdict,  see  opinion. 

Fisher  V.  Fisher^  Admr.,  665 
WAIVER. 

See  Arbitration,  1,  2;  Common  Carrier,  3:  Failure  of  Proof,  2; 
Insurance,  3;  Justice  of  the  Peace,  1 ;  Life  Insurance,  4. 

Motion  for  Judgment. — Motion  for  Neic  Trial  Pending  Above  Motion. — 
Bight  to  Exception  not  Waived. — Where  a  motion  of  plaintiff  for 
judgment  is  pending,  the  defendant  does  not  waive  tne  right  to 
call  in  question  the  action  of  the  court  in  rendering  judgment  for 
plaintiff,  by  filing  a  motion  for  a  new  trial  while  the  motion  for 
judgment  was  pending.     Cincinnati,  etc.,  B.  W.  Co.  v.  Grames,112 

WARRANTY. 

See  Instructions  to  Jury,  4;  Life  Insurance,  1;  Pleading,  10,  20. 

WITNESS. 
See  Decedents'  Estates,  4;  Pleading,  21. 
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